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IN THE SUFPREME COURT OF SOUTH AFRICA

(APPELLATE _DIVISION)

In the matter betqeen:
ZISEBENZELE MYOILWAvecsesccoccassneeessssdDpellant
and

THE STATE..""..............-..‘-...-...Responaen‘b

Coram: Holmes et Rabie, JJAs, et Galgut, A«JA.

Heard: Delivered:
4 November 1975¢ 13 November 1975,

JUDGMENT

RABIE, JA.:

Appellant was aceused no, 3 at a trial in the
Higp Court ﬁbr the Transkei (before Munnik, Ced., and an
assessor) in which he and two other men, Mtanjeiwa
Tyalaligwejwa (aceused no; 1) and Mbekeni Hatoni (aceused
ﬁe..é),ﬂwefe cha?éea.ﬁith.ﬁavgng‘on i9 Marc£.1973, in the
district of Flagstaff, murdered Mketwa Mngangeni (count 1),

and....u.../Q
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end attempted to murder Masiwela Mketwa (count 2). Ac-
cused nose, 1 and 2 were found guilty as charged on both
counts, and, on extenuating circumstances having been found
in respect of their conviction on count 1, both were sentenced
to deaths Appellant was found guilty of murder on count 1,
but extenuating circumstances were found in his case and
he was sentenced to 12 years!'! imprisonment, He was found
not guilty on count 2. Accused nos, 1 and 2 appealed to
this Court, leave to appeél having been granted in terms
of the provisions of sec. 363(6) of Act 56 of 1955, read
with sece 50(3) of Act 48 of 1963, Their appeals were
éllowed, and their convictions and sentences were set
asides The judgment of this Court (per Corbett, J.A.)

was delivered on 28 March 1974. After his co~accused's
successful appeals, appellant applied to Munnik, C.J.,
for leave to appeal to this Court, The application was

appeal in terms of the abovementioned statutory . provisions.
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The deceased and the aforementioned Masiwela Mketwa
(who was the wife of the deceased and to whom I shall refer
as Masiwela) lived in a krasl in a rural area in the Transkei,
On the day in question, Masiwela testified, she and the de=
ceased went to bed at about 9 pems. in a hut which formed part
of their kraal, Shortly thereafter, she said, after the
light in the hut had been put out, footsteps were heard
outsides The deceased called out: "Who is this walking

~

like this in my kraal?" There was no reply; but immediately
thereafter the two windows of the hut were knocked out from
outside, and the door of the hut was forced open, She
reached for a stick that was near a window and, on looking
through the window, she saw the appellant and another man
standing near the window, outsiderthe hut. While she was

near the window, she said, she was struck in the face by a

stone which someone: had thrown through the window, (Her

~ gvidence was contradictofy as whether this happened before

or after she saw the appellant outside the window.,) After

seeing....- 0/4
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seeing the appellant, a man (she said it was accused no. 2)
entered the_hut. She grappled with him, He broke loose
and ran out of the hut, Thereafter other men entered the
hut, She could not say how many they were. One of them
(she said it was accused no. 1) attacked and injured her,
She did not see the appellant inside the hut., She did not
see what happened to the deceased after the men had entered
the hut, (The dead body of the deceased was later found
at a spot sbout 37 yards from the hut, His skull had

been vatiered in and there were, also, several stab wounds
on his body.) It was put to Masiwela in cross-examination
that the appellant was at home on the night in question

and that she could not have seen him outside her hut,

She was ademant that she had seen him. I shall refer %o
her evidence on this point in more detsil a little later

on .when I deal with the submissions of counsel for the
appellent,  The appellant, it may be said at-fhisﬂétaée, “

did not give evidence,
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The trial Court, in finding that the appellant
was at the deceased's kraal on the night in question, relied
on the evidence of Masiwela, and also on that of Detective-
Constable Bernad Ntlokwana concerning a written statement
he had taken from the appellant. The State made no attempt
to prove the contents of this statement, Ntld%ana merely
stated that he had taken such a atatement and said no more
about it, Munnik, C.J., while cautioning Ntlokwana not to
disclose the contents of the statement, put certain gquestions
to him as to what he had not been told by the appellanx;
and in answer to these questions the witness said that the
appellant did not tell him that he had been at home on the
night in question, and, also, that the appellant did not
tell him that he had not been at the deceased's kraa;.
In addition to the evidence referred to aﬁove,
the State also led certain evidence in order - so jt would
seem -~ to-establiéh a motive for the attack on the deceased's

kraal and o show that the +three accused were members of
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a gang who had plotﬁed to kill the deceased, This evidence,
given ma;nly by Masiwela, was to the following effect:
(i) that the deceased, who was a sub-headman in the area
in which he lived, had remonstrated with a group of men,
ineluding the accused, for arranging certain dances during
a period of mourning for a chief who had died; (ii) that
this group resented the deceased's action; (iii) that on
the afternoon of the day in question they held a meeting .z'.n
a vacant kraal, about 250 paces awey from the deceased's
kragl; and (iv) that at this meeting it was decided %o
attack the deceased's kraal and %o kill him, The trial
Court accepted the evidence that there had been such a
meeting and that the three accused had been present thereat,
Referring to the evidence given by accused nos., 1 and 2

at the trial, the judgment of the Court g guo says:

"Now, while it is true that people sometimes tell
lies because they are afraid for other reasons
than their guilt, in this particular case it

seens that the only reasongble inference to draw
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from the lies they told about not being together
that afternoon and attending that meeting, is
that they did attend the meeting and they had all
plotted the attack that evening on the deceased.
It is for that reason that they wish to pretend
that they were not in the vicinity at all or had
not gttended the meeting, They have lied on
this point; where there is a direct conflict be-
tween them and the complainant, and we reject the
evidence in so far it relates to an alibi or the
absence from that hut that evening, and we accept
the evidence of the complainant that she saw these

three men there that evening,"
In his judgment in the appeal of accused nos, 1 and 2,
Corbett, J.A., held that the evidence as summarised in (i)
and (ii) ebove was hearsay and inadmissible, As to the
evidence referred to in (iii) and (iv), he said:

"Bvidence that a meeting took place is some~
what conjectural and, while the accused were
seen by the complainant in the vieinity, her
evidence that she saw them entexr the kraal is
contradictory and, therefore, suspect. There
is no evidence as t® what the_purpose of tﬁe

meeting was, if indeed it took place',
Mr, Erasmus, who appeared for the State before us, did not

questionescecseee/8
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question this assessment of the evidence in quewtion, and
he did not argue that there was evidence that the appellant
attended a meeting at which the killing of the deceased
was discussed.. In my view he was correct in taking up
this attitude, The case against the appellant must according-
ly be dealt with on the basis that there was no acceptable
evidence before the trial Court that the appellant attended
a meeting at which an attack on the deceased's kraal was
plotted.

Counsel for the appellant contended that this
Court should hold that the trial Court erred in finding
that the appellant was at the deceased's kraal on the night
in questions It was argued (a) that Masiwela's identification
of the appellant was unreliable, and (b) that the trial
Court committed an irregularity in relying on the afore-
mentioned evidence of Ntlokwana. With regard to (a),
 Masiwela's evidence in chief on the point reads as followss

"Where did you see accused No, 3? - Qutside
énd next to the window,

Undereeccsse/9
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Under what circumstances did you see him?
How did you come t0 see him there? == I saw him
because there was the moon, it was light.

When?  Before they broke into the house,
after they broke in? Before you went under the
' bed or after? — After the window had been broken,

Before you grappled with No, 2? =~ Before.

Had you gone to look through the window when
it was.broken in? - I was reaching for a stick
that was near the window.

Did you look through and then see him? ww=
Yese

Shortly after that did accused No. 2 come
and grapple with you, and you two grappled? =
Yes.

Can you give the Court some ideg how far you
were away fiom accused No, 3 when you recognised
him? =— (Witness indicates the distance,)

About 2 paces., Was he standing there in
the moonlight? «——= Yes, with Mkonkile,

Are you sure it was Zisebenzele, accused No.
3? === Yos, I saw them quite clearly.

Did you say anything to him? Did you use
his name at any stage? -—- I said: 'Zisebezele,

whatever have we done?!

Didessesesas/10
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Did he reply to that? === No.
Did you at any stage see him inside the hut?

atamems No“.

-

Her cross—examingtion on the same issue reads as follows:

"It was by that moon only that you will able to
;ecognise them? =—— Yes,

That was only shone outside? -~ Yes,

It did not shine inside the hut? —- No.
Now, the first person you noticed, you say it was
accused No, 3? ~—— Yes, and Mkonkile,

They were outside your hut? e Yes,

Did you recognise their faces? =

Did you recognise their clothes? w— Yes, I
saw the blankets they had on.

What blanket did No. 3 have on? e Blue
with red stripes,

In that moonlight? Blue like the sky or
blue like the grass? == Blue blus,

In that moonlight you noticed these blue
blankets? — Yes,

Did you also nofice his face? == Yes,

You see I am asking these questions to test
the truthfulness of your evidence, ——e I gaw
them clearly,

And you saw him as clearly as you swear to
recognise his blanket in that light? —— Yes,
BY THE COURT: Was it the same blanket that he

hadooo.oooot/11




had been wearing that afternoon? ==~ It had been
worn in the afternoon,

You are as certain of seeing his blanket
there that night as you are seeing his face? ——=
Yes, I know them,

MR. ROGERS: I am suggesting that you are being

untruthful in this regard. No. 3 was not there
at all that night, —=— He was there,

He says he was at home fast asleep that night
and he did not hear of this until the next

morninge =——— He was not asleep".
Masiwela's evidence that she had known the appellant for
a long time and that she was, also, distantly related to
him, was not disputed. Counsel argued, however, that she
was not a reliable witness, and he referred to the criticism
of her evidence by Corbett, J.A., in his aforementioned
judgment, This criticism relates, in the main, to her
ev;dence regarding the identity of the men who attacked her
in the hut, It was dark inside the hut, save for such
light as was provided by the moon shining in through the

windows, and her evidence as to how she was able to recognize

her......./12
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her attackers was demonstrasbly unsatisfactory. Her identie
fication of the appellant was not in issue in the previous
appeal, and was not dealt with in the judgment of Corbett,
JeAa Counsel argued, also, that because Masiwela had been
injured in the face by a stome thrown through the window,
she might not have been able {0 see properly. I have
already pointed out that her evidence is not clear as %o
whether she was injured before or after she saw the appellant,
but, however this may be, I am not persuaded that her
evidence that she saw the appellant standing near the window
ought to be rejected. As already stated, she knew the
appellant well, and her evidence was.that he was only about
two paces away from the window and that there was suff;cient
moonlight to see him clearly. (The moon was full on the
night in quesfién, although there would ;eem to have been
clouds in the sky. Masiwelg's evidence was that there

was a "half moon"), A further factor to take into account
is that the appellant did not give evidence to contradict

the.u..../13
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the evidence given by Masiwela, In my view his failure

to do so appreciably lessens the danger of a wrong identifi-
cation by Masiwela, unless it can be said that her evidence
was so unsatisfactory that it d4id not call for an answer

by the appellant. Counsel for the appellant submitted

that her evidence was indeed so unsatisfactory that it did
not call for a reply, but, for the reasons indicated above,
I do not agree with this submission. My view is, therefore,
as glready stated, that there is no sufficient reason for
not accepting Masiwela's evidence that she saw the appellant
outside the hut,.

Wit regard to {b) above ~ i.e., the contenﬁion
that the trial Court erred in relying on Ntlokwana's evidence
as to what the appellagt had 233 told him at thg time when
the written statement was made = the point raised has a
bearing only on the question whether the appellant was
present at the deceased's kraal on the night in gquestion,
In view of what I said in regard to (a) above, it is not
necessary to discuss the counssl's argument with regard
to fb,)’__,, It is sufficient to say that the statement was

handed.........../14
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handed into Court by defence counsel when he addressed the
trial Court on the question of extenuating circumstances
in the case of the appellant, and that Mr., Brasmus submitted
that, because of this fact, and in view of what is contained
in the statement, the appellant was precluded from conten—
ding at this stage that he was not present at the deceased's
kraal on the night in question. As stated, my finding ad
(a) renders it unnecessary to consider this submission,

It follows from what has been said above that the
only real evidence against the appellant is that he was
seen outside the deceased's hut shortly before people rushed
into it, as aforesaid., Mr. Erasmus, for the State, contended
that the fact that the appellant was present at the scene and
that he did not give evidence to explain his presence there
necessarily leads to the inference that the appellant was
one of the men who assaulted the deceased, or, alternatively,
that if he did not himself take part in the assault, he was

a......../15
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a member of the gang which assaulted the appellant and that
he made common cause with them. In my view the evidence
is insufficient to sustain either of the inferences contended
for, and I do not thimk that the appellant's failure to
give evidence can supply the déficiency. With regard to
the contention that he was one of the men who assaulted
the deceased, <there is no evidence that he remained
at the scene after he had been seen by Masiwela, or,
generally, that he performed any physical act in furtherance
of the attack on the hut or of the assault on the deceased,
As for the alternative suggestion that he was a member
of the gang which took part in the assault and that he
made common cause with them, there is no evidencq&o
support it,. As stated bgfore, there is no acceptable
evidence of a prior plan, or plot, to attack the deceased's
kraal, and no acceptable evidence of the appellant's having
been a party to any such plan or plot,. In the absence of

such evidence, it seems to me, there is no ground for

Sayingoooocoo./"s
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saying that it should be held that the appellant was a
member of a gang which assaulied the deceased and that he
assoeiated himself with their actions, Mr., Brasmus
contended, finally, that there are three features about the
case which rule out the possibility that the appellant
might have been merely a spectator of the events at the
deceased's kraal, viz., (i) his presence at the scene of
the crime, (ii) at night, (iii) in a rural area. I do
not agree with this contention. The evidence provides
no information about such matters as the number of kraals
in the vicinity, their distance from each other, the number
of people inhabiting them, and, generally, the way of life
of the inhabitants of the area, and it seems to me that,
in the absence of evidence relating to such matters, one
cannot say with any certainty that the presence of a
stranger near, or outside, someone else's kraal at night
time is necessarily indicative of some sinister purpose.
To put the matter in another way, the evidence on record

dO€EeSeses 00/17
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does not rule out the reasonable possibility that the
appellant might have been on a lawful mission of his owm
when he saw a group of men going to, or gathered at, the
deceased's kraal, and that he then went there to see what
was going on,

My view is, therefore, that there is insufficient
evidence from which to infer the gppellant's guilt, The

appeal accordingly succeeds, and the conviction and

sentence are set aside.

Judge of Appeal,

Holmes, JA.)

Concur,
Galgut, A.JA.)



