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IN THE SUPREME COURT OF SOUTH AFRICA.

APPELLATE ~DIVISION. o

In the matter between

THARAY PILLA.Y .'.“'.“‘.CDOOOOOAPPELLANT

and

TI{E STATE f.itltt.'t..'ot.iRESPONDENT

Coram: JANSEN, MULLER, JJ.A., et MILLER, A.J.A.

Heard: 14 May 1976.

Delivered: durel976.

JUDGMENT

MULLER, J.A.

The appellant, an Asian male, was charged

together with an Indian youth, Subril Govender, in the

Magistra'te's Court, Pinetown, witfa ; contravention.c;f
section 2 (b) of Act No, 41 of 1971 - being in possession

of....'.l'.’./a




of dagga.

Both accused were found guilty. The appellant

was seﬂtenced to imprisonment fofr2 years and his co-
accused, Govender, was ordered to receive a whipping.

The appellant noted and prosecuted an appeal to
the Natal Provincial Division. That appeal was dismissed,
hence the further appeal, to this Court, with the leave
of the Court a gquo, against both his conviction and
sentence, There is also an application for condonation
of the appellant's delay in prosecuting the appeal.

At the hearing of the matter this Court directed
that the merits be argued, as the merits could well be
decisive of the application, and reserved its decision,

The evidence adduced on behalf of the State at
the trial is, in my view, correctly and succintly sum-

marized, in the following extract from the judgment of

JAMES, J.P,, in the Natal Provincial Division, (in which

Judgment the youth, Govender, is referred to as accused No.2):

"ThE vseeseve/3
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"The evidence for the State was given in

the main by one Sergeant Ramchunder, who tes-—
tified that at about 6.45 on the morning of’
the 21lst August, 1974 he went to the Unit 7
bus rank at Chatsworth. He wag in uniform
and he knew the appellant, The appellant
came to the bus rank at about 8 as,m, He
watched the gpellant approach a stationary
bus, and in the vicinity of the bus Ramchun-
der saw the appellant picking up a flattened
tin which was lying on the ground, and he

saw him placing something having a brown
Paper appearance under the tin. The appel~
lant then gtood about 4 paces from the tin,
on the pavement, next to ra:sgtationary bus,
About ten minutes later he saw a Bantu come
and speak to the sppellant., He wag then ob-
serving what was happening from a distance

of about 40 yards. Ramchunder then saw the
appellant pointing out the tin, The Bantu
then went to the tin, lifted it up and re-—
moved gomething from underneéth it, and then
g0t into a bus which was in the process of
moving off. About five minutes after this
he observed an Asian male come and speak to
the appellant, The Asian male then went %o
the tin and he put his hand under the tin

and then he moved off, Thereafter the appel-~
lant went to sit in the bus which was still
stationary and, on the evidence, this bus

was about 4 paces away from the tin, A%
about 8,50 that morning a green fruck came -
to the scene and stopped next to the station-
ary bus, By this time accusgsed Nos 2 had

arrivedoooooo/4
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arrived and he had been sitting for some

time in the stationary bus with the appellant,
When the green truck arrived this witness
said he saw the second accused alight and

go to the tin and take something from under
it, Accused No, 2 then handed this thing

to the driver of the green truck, who drove
awaye Thereupon Ramchunder came on to the
Scene, He grabbed hold of the gppellant,

The second accused was then outside the bus,
about 4 paces from the tin, and he also
caugh?t hold of him. He took both the appel—
lant and the second accused %o the tin and

he invited the appellant to lift the +in,

The appellant then sid that it was not his
and refused to 1lift ite Accuged No, 2 also
said that it was not his, Ramchunder hime-
self then picked up the tin, and underneath
he found 17 dagga cigarettes, all covered

in brown paper, He egtimated that the mass
of these dagga cigarettes was about 17 grams,
He then arrested the ppellant and the second
accuseds The dagga cigarettes were each
about 5 inches long and about % inch thick
and were cylindrical in shape."

No evidence wag given by or on behalf of the ac=

cused, both of whom were represented at the trial, and,

as glready stated, they were both convicted and the appel-

Tent sentenced o imprisonment for a period of two years.

In his reasons for judgment the Magisgtrate stated as

£0110WSe s eess/5
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follows, with regard to the gppellant:

"In considering an appropriate sentence the

court considered the following :-

(1)
(2)
(3)

(4)
(5)

(6)

(7)

(8)

Appellant was 22 years of age.
Was in employment,

Convicted of four offences ranging from
smoking dagga to theft, assault with ine-
tent to commit grevious bodily harm and
housebreaking with intent to steal and
theft, These convictions cover the
past seven years,

Appellant has not learnt by the previous
light sentences imposed. ' '

Appellant'™s conduct had the tendency to
deprave others, Sight should not be
lost of the fact that Accused No, 2 was
only 16 years of age.

Appellantts conduct was tantamount to
Dealing, Dagga was hidden and supplied
at a public place ~ a bus rank -~ an ag-
gravating factor.

Dagga offences are rife amongst Indian
community at Chatsworth who treat the
abuse of this drug with the attitude that
a2 child would display towards a bar of
candy.

It was considered proper that the deter—
rant aspect of punishment be stressed in

this—cases

No circumstances were found to justify a
gentence of less than 2 years imprisonment,
in terms of section 7 Act 41/71l. "

Onoa.tcoto--/s
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In arguing on the merits coungel for the gppellant

contended that, even though the appellant did not give

evidence at the trial, he should not have been convicted,

In

this regard the following submissions were made by coun—

gel:

et e e

(a) That the inference drawn by the Magistrate from
the proved facts is not the only reasonable infe-—
rence that can be drawn. (R.ve.Blom 193G A.D,

188 at p. 202 and 203).

(b) That the State failed to prove meng rea on the
part of the appellant,

(¢) That the State case was based on circumstential
evideﬁce only, and, imesmasegs, S0 counsel sub-
mitted, the reason for the ppellant's failure t0

testify may be explicable upon some hypothesis

unrelated to his guilts (S.v.Letsoko and Others

—_—— —— et i —————— —_—

1964 (4) S.A. 768 (A) at p. 776 o 777 and S.v.
Mthetwa 1972 (3) S.A. 766 at ps 769), Counsel

suggested.ss !/7
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suggested certain possible reasons unrelated to the

guilt of the appellant,
As, in my view, no good purpose will be served in repeating
counsel's detailed argument here, I will confine myself to
stating my reasons for disagreeing with the aforementioned
submissionse

As to (a) above: although there certainly are
other possible infergnces which can be drawn, in my opinion
the only reasonable inference is that drawn by the magis-—
trate, namely, that the appellant placed fhe dagga under
the tin and had possession and exercised control over the
daggas

As to (b) : assuming {(without deciding) that it
wag for the State to prove mens rea (as to which see §;EL

Mofokeng 1973 (2) S.A. 89 (o) and S.vsMajola 1975 (2) S.A.

727 (A) at ps 736), it is my view that the proved facts

_— -
- S —
—

clearly and sufficiently establish that the appellant had
the necessary intention to possess.

.A.Sooictoitaoo/s
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As to (c¢): Although counsel suggested certain
pogsible reasons, unrelated to guilt on the part of the
appellant, for his failure to testify, it seeﬁ;’;o me théf
the most probable explanation for his failure s& to do is
that he knew that he was guilty.

For the reasons aforestated it is my view that a

prima facie case, calling for an answer, was established,

and that the appellant's failure to testify was a factor
that was properly taken into account by the Magistrate in
deciding whether he was in fact guiltiy. I can therefore
see no prospects of success on the merits in so far as the
conviction is concerned,

I ceme now to the sentence. Counsel for the
appellant contended that the Ilagistrate, in determining what
sentence to impose, misdirected himself in certain material
respects, and he contended further that the sentence im-

posed is, regard being had to all the circumstances of the

s

cage, 80 severe that it induces a sense of shock.

‘Wlth ......../9
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With regard %o the firstmentioned aspect, counsel
argued that the Magistrate erroneously considered that the
appellant was deéling in dagga and took that congideration
into account, and, secondly, that the Mégistrate found;
wikthout sufficient reason, that phe apprellant had influenced
his co-accused, the youth Govenders,

I cannot agree with counsel's submission that the
Magigtrate = misdirected himself in any of the resgpeots
alleged, In this regsrd I hold the same view as that ex-
pressed by JAMES, J.P., in the following passage in the
Judgment of the Court a quo:

"The Magigtrate also gaid that the appellani's
conduct had had a tendency to deprave others’
and that gight should not be logt of the fact
that the second accused was only 16 years of
age. This finding of the magistrate was
heavily criticised by Mr. Penzhorn, but it
seems to me clear that if it was the appellant

who in fact placed the dagga underneath the
tin then it was only because of his imparting

T T v/ —— —this-imowledge—to-accused No, .2 _that induced

accused No, 2 %o go to the tin and get a sup-
ply of dagga for the man in the green truck,
It seems to me therefore that the magigtrate

Was..-....’;./lo
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was justified in saying that the appellant's
conduct had had the tendency to deprave the
second accused, ' ..

The magistrate said further that the
appellant's conduct was tantamount to dealing,
The dagga was hidden and supplied in a public
place and he regarded this as an aggravating

. factor,. I can find no fault with the magis-
trate's reasoning on this matter, It seems
to me that the definition of 'dealing' in sec~
tion 1 of the Act might well be wide enough
to cover the conduct of the appellant because
'deal in' is defined as including performing
any act in connection with, amongst other
things, the supply of dagga, and there does
geem t0 be some ground for suggesting that
in this cage the appellant's conduct must have
been very close to supplying dagga from under—
neath the tin even though there was no evi-
dence that money passed in the transaction,®

With regard to the second aspect, the alleged seve’ -
vity of the sentence, counsel submitted that the Magistrate
ghould have found that there were circumstances justifying
the imposition of a sentence of imprisonment of less than
two years. (Section 7 of Act 41 of 1971), In this regard

coungel stressed the following factors:

———— ———— — e

(i) That the appellant was a young man, 22 years of age.

(ii)oo-cscyo/ll
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(ii) That he was in regular employment,

(iii) That the quantity of dagga (17 grams) was relative-

ly small.

In the alternative, it was submitted that, even if the
Magistrate was correct in finding that there were no cir-
cumstances such as envisaged by section 7, he should still
have congidered suspending a portion of the prescribed mini-
mum sentence of 2 years,

On a proper consideration of the matter, I cannot
see that there is any ground for ihterfering with the
Magistrate's exercise offgiscretion conferred on him by
gection 7 of the Act or with the exercise by him of the
discretion as to whether or not ?p suspend any part of the
prescribed minimum sentence, Nor do I find, regard being

had to all the circumstances of the case and the particu-

lar circumstances of the appellant, that the sentence in-

—

duces a sense of shock or, as the test is sometimes stated

to be, that there is a gtriking disparity between the

sentence seerb e -/12



—12-

sentence imposed and that which this Court, sitting as a

court of first instance, would have imposed. (8. v.
Anderson 1964 (3) S.A. 494 a%t p, 495), There is

accordingly, in my view, no prosgpvect of success in go far

as the appeal against the sentence is concerned.

For the reasons aforegtated the application for

condonation cannot succeed, with the result that the appeal

falls away.

The application for condonation is refused,

///g %//4/ /é/
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¢. v.R. MULLER, J.A.

JANSEN, J.A.
CONCUR

L

MILLER, A.J.A.




