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o IN THE SUPREME COURT OF SOUTH AFRICA.

(APPELTATE DIVISION)

- = ——— — -

In the appeal of:

LENDALEASE PFINANCE (PROPRIETARY) TIIMITED .... appellant

versus

CORPORACION DE MERCADEO AGRIGOLA... lst respondent,

and

ASTRO VENTUROSO COMPANIA NAVIERA SA..2nd respondent,

and

TRM SHIPPING LIMTED * 00 &% 4 &0 N E BN 3rd respondent’

and

CAPTAIN GREGORY GREGORIADIS .

(in his capacity as the Master
of the Vessel "MARIANNINA") ............4th respondent.

Coram; Rumpff, C.J., Jansen et Corbett, JJ.A., Viljoen
_Q:E Miller, A.JJ.A.

Date of Hearing: 24 May 1976.
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2.

JUDGMEDNT

—— —— i i - — e L

CORBETT, J.A.:
On 5 June 1975 appellant, Lendalease Finance

(Proprietary) Limited (hereafter referred to as "Lendalease™)

made an urgent application to the Cape Provincial Division for

the attachment ad fundandam jurisdictionem of a cargo of bulk

maize aboard the ship "M.V. MARTANNINA", then in dock at the
Cape Town harbour,'and, if not already released to the ship~
per, of the full set of negotiable bills of lading relating
to this cargo, together with certain ancillary relief. On
12 June 1975 the Court gave judgment (per DE KOCK, J.,
BAKER, J., concurring) dismissing the application and, save
for same specific matters in respect of which special orders
were made, ordering Lendalease to pay the costs. This

judgment has been fully reported (seé Lendalease Finance Co.

(Pty.) Ttd. v Corporacion—PeMercedeo-Agricola and Others,

1975 (4) SA 397 (C) ) and it is, consequently, necessary to
repeat only the salient facts and features of the matter.

In/...
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In Venezuela maize is the staple food of th

peoples Large quantities of bread, particularly for per-
sons in low income groups, are made from maize. The annual
consumnption of maize by the people of Venezuela greatly ex-
ceeds the annual production of the country and consequently
this commodity is imported on a large scalee In March 19%4

a Venezuelan trade mission, consisting of government officials,
visited South Africé in order to purchase maize for the State
of Venezuela. As a result of this visit a contract for the
purchase of appro;imately 250,000 tons of maizé& was concluded
between the Maize Board of South Africa (hereafter referred to
as "the Board") and first respondent, Corporacion De Mercadeo
Agricola of Caracas, Venezuela (hereafter referred to as "CMA").

The reason for the purchase of so large a quantity was that

there had been a maize crop failure in Venezuelae. In October

I974 a second Venezuelan—trade—mission visited this country
with the same objective, and in that month a second contract

for the purchase of, this time, 130,000 tons of maize was con-

cluded between the same parties. It is only this second

‘0’6%1“&0#)/*.—.—*—0—'— -
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contract (which I shall call "the maize contract") which is

of relevance in this case.

It was provided in the maize contract, inter alia,

that the maize was to be shipped f.0.be by the Board in ten
separate cargoes of appro;imately 13 000 tons each. Two
shipments were to taie place in March 1975, four iﬁ April
1975 and four in May 1975. In each case the port of ship-
ment was stated to be "East London and/or Cape Town". The
contract obliged CMA to arrange for the necessary shipping
to convey the maize to Venezuelae. To this end it was made
incumbent upon CMA to present "suitable tonnage" in respect
of each cargo at the port of shipment nominsted by the Board
and to give the Board appropriate notification of the ship-
ping periods in each month, of the actual chartering of
freight, of the fitness and readiness of each individual

vessel to receive and carry a full cargo of maize in bulk

and of the readiness of the vessel to load. The contract

further provided for the delivery of the maize in bulk into

the/eees.
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the shipts hold at an average rate of not less than 1500

tons per day, or in bags to be provided by the purchaser

and for the quantities delivered for shipment to the purchaser
to be determined by mess certificates issued by the South
African Railways Administration. (The cargo in question
was loaded in bulk) The relevant portions of the clauses
of the contract relating to delivery and payment read as
follows:

w7, DELIVERY: Delivery shall be free on board
unstowed and untrimmed the vessel
presented by the Buyer .... and
Bills of Lading supported by mass

certificatess.. shall be proof of
delivery.

10, RISK: All risks after delivery shall bhe for
the account of the Buyer.

11, PAYMENT: (1) The Buyer shall at least 10 days
prior to the first day of the shipping
period of each cargo furnish the Seller
with an irrecovable confirmed Letter of
Credit issued by a bank acceptable to
the-Sellery,covering the value of the
maize to be shipped calculated at the
price mentioned in c¢lause 3, and stipu~
lating that the amount payable by the
Buyer in terms of this contract shall
be paid in cash on presentation by the

Seller/u os e
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Seller of the following documents duly
—— — —.—— . stamped and_signed _by_a consul of a coun-—___
try which is friendly to Venezuela:

(a) Charter Party Bill of Lading (full
gset clean on board to "Order" and
endorsed in blank) marked "Freight
payable as per Charter Party".

& & ® 0 9 & 5 S % ¢ e w ot O R e e e E N

(&) Mass certificates issued by the South
African Railways Administration.

* & O 0SS T e OGS e [ ]

Shoftly after the conclusion of the maize contract
and also in October 1974, CMA concluded an agreement with a
corporation known as ILeo Raphaeiy and Sons (Proprietary) Limited
(hereafter referred to as "Raphaely"), of Johannesbuig, whereby
the latter undertook to convey the entire purchase of 130 000
tons of maize from South Africa to Venezuela and generally to
take over tall the obligations and functions, rights and duties"

of CMA pertaining to the maize contract, except those relating

+to the cost—of the maize—and—theinsurance-thereof. This

contract (which I shall call "the shipping contract") pro-

vided, inter alia, (i) that payment of the agreed freight

waS/Qooo.
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was to be effected by CMA by the provision of an irrevocable

ccnfirmed4iéf%éf_5f Efedif 14 déié priof—%o-ﬁﬁe month ef
loading and by payment against one non-negoltiable "on board"
bill of lading; and (ii) that the "domicile of this contract®
should be the city of Caracas, in the Republic of Venemuela,
and that both parties accepted the jurisdiction of the Vene-
zuslan courts in that citye

The shipping contract was never implemented.
Raphaely made arrangements for the conveyance of the first
March shipments but CMA, despite demand, failed to provide
the necessary irrevocable letter of credit for these shipments
on due date, iec., 14 February 1975, or indeed at all. During
the last week of February a director of Rafgthaely, Mr Gabriel
Cutayar, was informed by Raphaely's representative in Vene-
zuela that CMA was "not happy with" the freight rate fiﬁed

by the shipping contract and wished to re-negotiate. this

aspect of the agreement, Negotiations ensued, but to no
effect. Thereafter CMA contracted with another company,
Servicios Maritimos Internacionales S.A., of Panama (hereafter

referred/co.ee
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referred to as "Servicios"), to undertake the conveyance

- - e ——————

of the maize to Venezuela and the performance of its (CMA's)
obligations in that ?egard under the maize contract.
Raphaely claimed -~ and continues to claim - that
CﬂA unlawfully repudiated the shipping contract and that as
a result of such repudiation and breach of contract Raphaely
suffefed daﬁages in an amount of Rl 970 340, In view of

CMA's status as a peregrinus in the courts of South Africa,

Raphaely found it necessary to obtain an attachment of assets

belonging to CMA ad fundandam jurisdictionem in order to

pursue an action for damages for breach of contract against
CMA in a South African court. During April 1975 attempts
were made to effect the attachment of two cargoes of maize,
one aboard the "ADAMAS" and the other aboard the "KAPITAN

XILAS" but, for reasons which need not be canvassed, neither

attempt bore Iruit.

Early in June 1975 loading of the last cargo under
the maize contract, comprising approximately 13 000 tons of

maize/....
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maize, on board the "MARIANNINA" was commenced in the docks

at Cape Town.

The "MAﬁiANNINiamié OWnedmiy secoﬁé”respondent;
Astro Venturoso Compania Naviera SA (hereéfter referred to as
"Agtro "), and was then under a time charter to third res-
pondent, Tramp Shipping Limited (hereafter referred to as
"Pramp Shipping"). TFor the purpose of conveying this cargo
from Cape Town to Venezuela in terms of its contract with
CMA, Servicios héd chartered the "MARIANNINA" from Tramp
Shipping under a voyagé charter party. On 5 June the afore-
mentioned application was made on notice of motion for the
attachment of this cargo to found jurisdiction in respect
of the action for damages for breach of the shipping contract.
The application was brought not by Raphaely but by Lendalease,
to whom Raphasely had on 3 June 1975 ceded and assigned all its
right title and interest in its claims against CMA for breach

of contract. Only CMA was cited as respondent but during

the course of the initial hearing, on 5 and 6 June, Astro,
Tramp Shipping and Captain Gregory Gregoriadis, in his capacity

as/.....
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as master of the "MARIANNINA®", sought and. evidently obtained,

leave to ‘inte'i-&éiie as additional réspondents: —TALfiduvits ——
were filed opposing the application on behalf of all the res-
pondents and they were represented by counsele. After the
hearing the Court a Qgg issued a rule nisi, operating also

as an interim interdict upon the ship leaving Cape Town,.
calling upon CMA and the master of the "MARIANNINA" to show
cause on 10 June why thg deputy sheriff should not be directed
to attach and remove from the vessel the entire cargo‘of

maize then on boarde On the return day (10 June) the par-
ties were again fully represented. At this hearing, which
appears to have occupied three days (10, 11 and 12 June) the
Court heard and dealt with two preliminary applications and
then proceeded to the merits of the matters One of these
applications, made on behalf of Astro, Tramp Shipping and the

master, was for the dismissal of the application on the ground

that the cession of ites right of action by Raphaely to Lenda-
lease was not a bona fide one and that, therefore, lendalease

had/....
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had no locus gtandi in judicio. In this connection it was

'eﬁiﬁésizea_%héf the admitted purpose of the cesgion was to =
overcome possible jurisdictional problems in regard to an

incola of the Transvaal obfaining an attachment order in

the Cape Provincial Division over property situated within the
area of juris@iction,of that Court. This preliminary appli-~
cation, which entailed the hearing of certain oral evidence,

was dismiss8d with costs.

In response to the rule nisi and between the
granting thereof and the final judgment of the Court g gquo,
further affidavits were filed by the parties. These bring
the factual situation up to date. It appears that the loading
of the cargo, which was still in progress at the time of the
original application, was completed at 9.40 a.m. on 11 June.

The vessel was, therefore, then ready to proceed to sea on

her voyage %0 Venezuela, subject to certain clearance and

sailing formalities being completed. Shortly after the
completion of the loading the agent of the Board approached

the/ln-. - .0
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the ships agent, acting on behalf of Astro, Tramp Shipping
_ and.fhe“masterrand.asked”whether_the~master,would.sign,thew.fuuv
bill of lading in respect of the cargo of maize aboard his
vessel. He (the Board's agent) was then informed that the
master would 4o so only after he had claused the bill to record t
the possibility of attachment and removal of the cargo by order
of the Court. The Boardt's agent thereupoﬁ declined to pre-
gent the bill for signature. Subsequently, as a result of
further communications between the agents, a photostatic copy
of the unsigned bill, with the inten@ed clausing placed there-
on {annexure Y2), was conveyed to the Board's agent. This
was evidently not acceptable to the latter and it would seem
that this is how matters rested at the time when the appli-
cation for attachment was finally adjudicated upon by the
Court below.

There is included in the record an affidavit de-

poged to by Mr H.F.B. Hickley, the general manager of the Board.

Although this is not reflected in the record, we were informed

by counsel that this affidavit, which was dated 12 June, was

ten&ered/ot-.
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tendered by counsel for the Board who appeared at a late

-gtage in-the proceedings -and made--application-to-intervene.——-

The Court apparently put it to counsel for the Board that
his client would be interested to become involved in the
application only if the Court intended granting the appli-
cation; and, upon counsel affirming this, the Court advised
him to await the judgment. Shortly thereafter judgment was
delivered dismissing the applicationQ

In the Court a gquo the main defence to the applica-

tion was based upon the contention that by reason of the doc-

trine of sovereign immunity the Court was precluded from

éranting an order for the attachment of the meige. Briefly,
this contention was based upon the averments that CMA pur-
chased the maize as agent on behalf of the State of Venezuela
and that it was at gll materisgl times intended to become

the property of the State of Venezuelae. It was not pur-

chased for purposes of trade in the generally accepted

gense but in order to secure an adequate supply of maize

~ for the people of Venezuelas . Purther, it was claimed that
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in any event, CMA was a State-controlled buying and distri-

—_— [ -~ - — - C e r A e ne R - - —_—

buting body, fhe gole reason for whose existence wasito se-—
cure in the natibnai interest a State minimum pricing policy
and & éupply of agricultural products and implements for the
people of Venezuela. Pursuant to these objects CMA acquired
agricultural products and implemepts and sold the same only
to the people of Venezuela at prices below the cost thereof
to CMA, the conseéuent loss being absorbed by CMA. It
acted only on directions from the Cabinet and in most in-
stances from the President of Veneéuela himself. Funds for
the\carrjing out of its functions were supplied by the State.
All transactions had to be ratified by the Stats Comptroller.
The CMA was exempt from fiscal legislation and other State
charges and levies. Immunity was claimed by Mr He. Gomez,
the administrative manager of CMA, on behalf of CMA and, in

accordance with authority conferred upon him by the Minister

of Agriculture, on behalf of the State of Venezuela broadly
on the ground that once ownership of the maize in guestion

passed, it became the property of and subject to the comtrol
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of the State of Venezuela and was, accordingly, in law

exempt from attachment.

This claim to sovereign immunity was strenuously
contested by Lendalease, both on the law and on the facts.
Included among the affidavits filed on behalf of ITendalease
is one deposed to by Dr Mariano Arcaya, an attorney prac-
tising in Veneguela apd someone having expert knowledge of
Venezuelan lawe According to Dr Arcaya CMA is "an autonomous
_ institute" of the Republi; of Venezuela and as such is a sepa-~
rate juridical eﬁtity, having its own assets and legal exis-
tence, separate and disfinct from the Government of Venezuela.
It was not deemed in law to be an agent acting on behalf of
the State, though it might in specific circumstances contract
to do so. In the absence of a clear specific contract to
that effect, CMA would be deemed to buy and sell produce,

such as maize, on its own behalf and to take title to, and

dispose of, such produce in its own name and on its own
behalf. Dr Arcaya's views (which were further elaborated

in certain telex communications, dated 27 May and 6 June 1975
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and annexed to a replying affidavit by Lendalease's attorney)

were disputed, in various respects, by Gomez, who claims

to be fully conversant with the powers and property rights
of CMA, by a Dr H.W. Qevedo, the president and legal represen-—
tative of CMA, who also filed an affidavit on behalf of CMA,
and by Mr C.C. Barboza, the Venezuelan Minister of Agriculture,
who confirmed the correctness of Dr Qevedo's affidavit. The
matters in dispute relate principally to (a) the juridical
status of CMA and, more particularly, its relationship to the
State of Venezuela; and (b) in whom the ownership in the
maize was intended to vest after performance of the maize
contract, ise., whether in CMA or the State of Venezuela,
which in turn depends to some extent upon the issues re-
ferred to in (a).

The Court a quo did not £ind it necessary to

adjudieate upon many of these issues. It held that it

appeared from all the evidence to be common cause that CMA
was "a State-owned enterprise", In regard to the ownership

issue/ecees




17.
issue the Court stated (at p. 402 B - E):

"It will be apparent from what I have-said-so- -
far that there is a dispute on the papers as to
the ownership of the maize in respect of which
the attachment order is sought. In a matter
of this nature it must, I think, be clear that
the property sought to be attached belongs to the
perdgrinus before the Court will grant the order

CEE I S A B S I R B NP I Y B BN B R B A 2L BN BT A BE R NN N BN RN R RN A R I IR R R R

I have some doubt whether it can fairly be said
that the applicant has discharged the onus of
proving that the maize in question is the proper-
ty of the respondente. On the evidence submit-

ted by the respondent, C.M.A. concluded the maize
contract as agent for and on behalf of the State

of Venezuela and it is the State of Venezuela who
is the owner of the maize and not C.M.A. But even
if I accept that it has been shown that the legal
dominium of the maize vests in C.M.A. as a separate
juridical entity having its own assets and legal
existence digtinct from the Government or State of
Venezuela, I do not think that an attachment order
should be granted in the circumstances of this cases
I say this because although C.M.A. may stricto sensu
be the legal owner of the maize it seems clear that
it is the State of Venezuela and not C.M.A. who has
the right of control in respect of the maize, and
in these circumstances. the mgize is, in my view,
immune from attachment.”

The judgment preceeds to state the reasons for the decision
contained in the concluding words of the above-—guoted
passage. Reference is made to the general principles

relating/. vee
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relating to the doctrine of sovereign immunity and a number
~ ——ef -the-leading cases "in our law and in Englishlaw are cited
and discusseds Particular reliance is placed on the Eng-

1ish case of Baccus S.R.L. v Servicio Nacional de Trigo (i95§]

3 All E.R. 715, a decision of the Court of Appeal, the facts
of which were said to "show a marked resemblance to the facts
of the pfesent case'. Despite criticisms of this case,
and other decisions to the same general effect, in certain
minority judgments in later cases and by writers on inter-
national law, and declining the invitation of counsel appear=-
ing on behalf of lLendalease to follew this latter line of
authority, the Court held (at p 404 E ~ F) that it —

"eeoos 8itting as a Court of first instance,

‘should adhere to the traditional view of

granting immunity in respect of property

which belongg to a sovereign foreign State

er of which it is in possession or control.®

The order for attachment was accordingly refused and the

rule nisi and interim interdict discharged. Lendalease
was ordered to pay the costs, including the costs of the
 intervening parties, but not the costs ef the Boards

By/_ocoo:;i---
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By a notice dated 2 July 1975 an appeal was noted

7~ "to this UBﬁft'égéinst the whole of the judgment and erder of
the Court a guo, including the order as to costs, "save
in so far as the Court ordered the intervenors to pay
pertion of the appellantts costs." Although this does not
appear from the record, it is to be inferred (as was confir-
med before us by counsel) that by then the "MARTANNINA" had
set fofth for Venezuelgs and that by the time this appeal
was heard the maize in question had in all probability been
used to feed the people of Venezuelae. In this Court it
was, accordingly, conceded by counsel for Lendslease that
effectively it was an appeal merely against that pertion
of the order of the Court a guo which ordered Lendalease
to pay the respondents' costs but it was submitted that the
merits of the application for attachment had to be canvassed

in order to determine whether the order for costs had cor-

rectly been mades In support of the submission that the
Court below erred on the merits, counsel for Lendalease
presented a comprehensive and well-—documented argument

UPON/ e v e v o
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upon the topic of sovereign immunity. For reasons which

will become apparent later, it will not be necessary to make
more than passing reference to this argument. At this
stage, héwever, it is appropriate and convenient to consider
certain preliminary points which were raised on appeal by
counsel for the respondents.

The first point is that, because there is now
nothing to be attached, the issue on appeal is, apart from
the question of costs, an academic one and should, therefore,
not be entertained by this Court; and, as a corrollary to
this, the further point was made that, since bnly costs were
really in issue, leave to appeal should have been obtained
from the Court a guo. In support of this first point res-
pondents' counsel referred to various decisions to the effect
that even in the exercise of 1ts discretionary powers, in

terms of section 19 of Act 59 of 1959 (or in terms of the

previous statutory provision — section 102 of Act 46 of

1935), to determine, inter alia, contingent rights, the

Court refuses to engquire into matters of abstract or in-

tellectual/....
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tellectual interest onlye In this connection counsel

~referred—to Durban City Council v Association of Building

Societies, 1942 AD 27; Ex parte van Schalkwyk NO and Hay NO,

1952 (2) SA 407 (AD); and Trustees J.C. Poynton Property

Trust v S.I.R., 1970 (2) saA 618 (7). These cases are,

however, distinguishable. They all dealt with the situa-
tion where the issue presented for decision to the Court of

firet instance was at that stage of abstract or intellectual

interest onlye. The present case is different for the issue
presented to the Court & quo, viz. whether or not to make

an order ef attachment, was by no means merely abstract

or intellectuale On the contrary, it was then a very real,
live issue in respect of which no resort to section 19 of
Act 59 of 1959 was necessary. It is true that by now no
effective order of attachment can be made and the only order

asked for on appeal is one relating to costs but that is

an inevitable consequence of the Court a guo's refusal
of an attachment order. Moreovdr, even at this stage

the /eesesn
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the merits of the application are not wholly academic for
dependent thereon is an order fer what will, I imagine, - -
amount to a substantial bill of costs. This kind of
- situation, i.e., where, owing to events supervening between
the judgment of the court of first instance and the hearingl
of an appeal, the merits of the dispute, apart from the ques;
tion of cests, have become academie, is by no means unigue
yet 1 know of no authority —~ and appellantfs counsel were
unable to refer us to any - for the proposition that in
such a case the court of appeal should refuse to entertain
an appeal on the merits, aimed at achieving an alteration 50'
the order as to costs. Indeed, the following general re~

marks of WATERMEYER, CJ, in Pretoria Garrison Institutes v

Danish Variety Products (Pty.) Itd., 1948 (1) SA 839 (AD),

at p 863 - a case which admittedly is not completely in

pari materis — appear to me to run counter to any such

proposition:

"Now, discarding for the moment the idea of
discretion, in an appeal against an order

for/ece..
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for costs the Court of appeal does not judge

a party's right to his costs in the Court a guo . .
| by asking the question was he the successful
party in that Court. Tt asks ought he to have
been the successful party in that Court and
decides the question of costs accordingly. It
may or may nob be necessary in such cases to
deal with the order which was actually made on
the merits; it may even be that no order on
the merits was made in the Court g gquo because
by the time the matter came before that Court
the necessity for an order was gone gnd the sole
question was one of costsa This shows that the
merits of the dispute in the Court below must be

investigated in order to decide whether the or
der as to costs made in that dispute was proper-
ly made or not."

The first preliminary point must, accordingly,

be rejecteds

With regard to the contention that leave to

appeal should have been obtained, respondents! counsel

referred to sections 20 (1) (b) and 20 (2) (b) of Act 59

of 1959, which provide, in effect, that no judgment or

order "as to costs only which by law are left to the dis-

cretion of the court" is subject to appeal to the appellate

division unless leave to appeal is obtained from the court

WhiCh/o e
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which gave the judgment or made the orders The meaning

of similar import (viz. section 3 (b) of Act 1 of 1911),
has been considered in a number of cases, although the pre-
cigse point now raised does not appear previously to have

been decided. Most of these cases are collected in the

Judgment of DOWLING, J., in QDT Wholesalers (Pty.) ILtd. v

Franklin and Widman (1954 (3) SA 803 (T) ). One of the

earliest decisions is one of this Court, Kruger Bros. and

Wasserman v Ruskin (1918 AD 63)e There the trial court

had found that the plaintiff had had a good cause of action
but that after the commencement of litigation the defendants
had discharged their liability to him; it, accordingly, made
an order merely awarding plaintiff costs against defendants
jointly and severally. This Court held that an appeal

against the trigl court's order as to costs required leave

in terms of section 3(b) of Act 1 of 1911. In the course
of his judgment INNES, CJ, stated (at p 69):

"As already pointed out, the rule of our law
‘is that all costs ~ unless expressly otherwige
enac-ted"/o “ e
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enacted ~ are in the discretion of the Judge.
His discretion must be judicially exercised;
but it cannot be challenged, taken alone and
apart from the main order, without his permis-
gion. The construction of the Statute has, so
far as I know, never been raised up to now be-

fore any South African Court; but its effect

was taken for granted by Lord DE VILLIERS, CeJ.,

in OQudaille v Lewis (1914, A.D. 174), where

he remarked that 'the rule as to appeals on

questions of costs is that the leave of the
court appealed from must be obtained before

the appeal can be heard. If, therefore, this

appeal had been only as to costs, or if the ap-
peal had been brought on other points merely in
order to raise the question of costs, the ap-
peal could not proceed'."
In the present case the facts are somewhat different.
The Court & quo did give a judgment and make an order on
the merits of the application; as also on the gquestion of
costse. The appellant seeks to attack the judgment on

the merits and obtain a reversal of thet decisione Such

a reversal would sutomatically call for an alteration %o

the order as to costs. It is true that, owing to super-
vening events, no effective order could be made on the merits
of the application, if reversal of the Court's judgment

thereon/ee....
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thereon were considered to be appropriate, but that does
~-mot-alter the fact that it is substantially against the
Court's judgment on the merits that the appeal is being
prosecuted. The appellant is not seeking to attack the
order for costs as a separate exercise of g judicial dis-
cretion. The order for costs is not being challenged
"taken alone and apart from the main order". The dictum
of lord DE VILLIERS cited by INNES, C.J., in the above;
quoted passage has reference 1o the situation where an
appeilant appeals on the merits merely in order to launch
an attack upon the order for costs; in other words where

the appeal on the merits is not bona fide (see Qudaille's

case, supra, at p. 175 in fine; cf. also Wheeler v Somer-

field [1966] 2 A11 E.R. 305 (CA) ). It is, in my view,
not épplicable herees Generally I am in agreement with

the remarks of MILLLN, J., in Delmas Ko—operasie Bpk. ¥

Koen (13952 (1) SA 509 (T) ) when he stated, with reference
to section 3(b) of Act 1 of 1911 (at p 510 E - #):

"eeoo 1t seems to me the intention of the
Tegislature was to make the test: what

is the appeal against? If you are appealing
e T T . T o . On/T-o L I ‘V~—L.—~_-~

—_——
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on a matter of costs only but in no way appeal-

ing against any part of the judgment on the

merits of the case, then the Tegislature wished —— . —
to discourage such appeals, and the manner selec-

ted for limiting them was to say that the Full

Court should not be approached without the leave

of the Judge who made the order."

And I consider that they are equally applicable to section

20 (2) (b)e In the circumstances of this case I do not

think that leave to appeal was necessary.

The second preliminary point taken by respondents?
counsel was that the Board ought to have been joined in the
preceedings and, in view of the appellant's failure to do so,
the appeal should be dismissed or, alternatively, struck
eff the roll, with costs. The attempt made by the Board
to intervene at a late stage in the proceedings has already
been described. In his affidavit Mr Hickley stated that

the Board's attitude was that up to that date (12 June) it

remained the owner of the cargo of maize and, therefore,

opposed its attachment. The issue as to the ownership of
the maize was also raised in certain other opposing affi-
dgvits, as I shall show more fully laters In addition it

‘V_Vill/tnooo-
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will be recalled that the notice of motion claimed also

——— - _—— =

an attachment ofrfge bills of lading,‘if not alread&r;év
leased to the Boarde In the circumstances there seems 1lit-
tle doubt that the Board had a direct and substantial in-
terest in the original application which required its joinder
in the suit. It may be that the initial omission to join
was cured by the Board's own attempted intervention but it
ig not necessary to decide this point because it is clear
that at this stage the Board no longer has any interest in
the matter, No. order is sought on appeal, either as to the
merits of the matter or as to the costs, which could preju-
dicially affect the Board. Its interest now, if any, is
purely academic. The point of non-joinder must, therefore,
be dismissede

Thirdlx it was submitted by respondentst?! counsel

that the court would not permit a cessionary in the position

of Lendalease to bring such an application for attachment

ad fundandam jurisdictionem . This submission was sup-

ported by a variety of arguments. Although some of these

— = .~ ___ arguments/........ -
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arguments may not have been addressed to the Court a guo

the point appears in substance to be the same as the one
raised by one of the preliminary applications, previously
referred toe The application was dismissed by the Court
a guo and in the absence of a c;oss—appeal it is at least
open to doubt as to whether it is competent for the respon-
dents to raise the point again in this Court. As this
point, however, relates rather to the merits of the appli-~
cation than to the question as to whether this Court should
hear the appeal and as there is another more fundamental
reason why, in my view, the application was correctly dise-
missed, I do not propose further to consider this point.

I come now to the merits. It is clear law that
an spplicant seeking the attachment of his debtor's propexrty

ad fundandam jurisdictionem must satisfy the court, on a

valance—of—probabilities, that the property to be attached

belongs to the debtor. The onus is upon the applicant to

to 80 The court will not order the attachment of the

property/.....
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property of another for the purpose of founding jurisdiction

C—_ _—— _ - —

because to do so would be futile and of no effect. (Ses

Jackson v_Parker, 1950 (3) Sa 25 (E), at p 27; Bradbury

Gretorex Co. ILtd. v Standard Trading Co. Ltde, 1953 (3)

SA 529 (W), at p 531). In this case the property which
Lendalease sought to have attached was the corporeal asset
consisting of the cargo of maize and it was conceded by coun-
sel for Lendalease that if it (Lendalease) had failed t0o es~
tablish on a balance of probabilities that ownership of the
maize vested in CMA, no order for éttachment could have

been meade. It was averred by lLendalease, and submitted

by its counsel, that ownership in the maize passed to CMA
once it was loaded on board the "MARIANNINA". The aftitude
of respondents, on the other hand, and the general submission
of their counsel, was that ownership in the cargo would not

pass to CMA until the bill of lading and other documents

relating to the cargo had been handed over to the bank
acting on behalf of CMA in exchange for the payment of the

price/eec...
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price in cash; and that until then it remained vested in

e ——— . —_ -

S ——
e ——

the seller, the Boards This, incidentally, was also the
attitude of the Board itself, as reflected in Hickley's
sffidavite As appears from the above=quoted passage from its
judgment, the Court a guo adverted to the gquestion of owvmerw
gship but rather with reference to the issue as to whether CMA
or the State of Venezuela would acquire the maize when the
transaction was completely implementede.

The maize being the subject-matter of a contract of
sale, the answer to this question must be sought in the prin-
ciples concerning the passing of ownership from a seller (who
is ovwner) t0 the purchaser under a sale of corporeal movables,
Basically those relevant are:

(1) According to our law, unlike certain other legal
systems, ownership cannot pass by virtue of the

contract of sale alone: there must, in addition,

be at least a proper delivery to the purchaser of

the contract goods (see Crockett v Lezard, 1903 TS

590,/000--
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590, at pp 592-3; Commissioner of Customs and Excisge

A — e —n f—_——

v_Randles Bros and Hudson, 1941 AD 369, at p 398;

Ambassador Factors Corporation v K. Koppe & Co.,

1949 (1) SA 312 (T), at p 318; American Cotton

Products v _Felt and Tweeds Itd., 1953 (2) SA 753 (N)

at p 756=T7)e Whether delivery alone will suffice
depends in general upon the intention of the parties

(see Weeks and Another v Amalecamated Asencies Ltd.

1920 AD 218, at p 230; Eriksen Motors ILtd. v Protea

Motors and Another, 1973 (3) SA 685 (AD), at p 694);

and in this connection important considerations are

(a) whether the contract contains conditions affect-

ing the passing of ovnership (see Randles Bros. case,
supra, at p 398) and (b) whether the sale is for cash

or on credit.

ME__“_—‘”‘“““——“——-£2%—Assuming_unconditional_epniracisf;wndarna_aash~5513
ownership is normally taken to have been intended
to pass once there has been, in addition to delivery,
due payment of the purchase price; whereas in the

. R —_ — A_ _ — = . case/ﬁ e e T
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——————— .- e — ——————— — —_

case of a credit sale the fact that credit has'been

granted by the seller to the purchaser is taken as

s strong indication that ownership was intended to

pass merely on delivery (see Crockett v Lezard, supra,

at pp 592~3; Eriksen Motors Lid v Protea Motors and

Another, supra, at p 694). Usually, delivery alone

will also pass ownersiiip where the seller has taken
security for the payment of the purchase price, pro-
bably because in that event credit is regarded as

having been given by implication (Laing v S.A.

Milling Co. Itd., 1921 AD 387, at p 398; Phillips

v_Hearne &Co., 1937 CPD 61 at pp 63~4).

A cash sale requires payment of the purchase price
to be made against delivery of the goods. A cre-

dit sale is one in which the time for payment has

been postponed for a substantial, i.e,, non—aegligivle;

period after delivery (Laing's case, supra, at pp

394~5, 400 -~ 13 Rex v Sglaam, 1933 AD 318, at p 320).

Whether/.‘- LI I
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Whether a sale be for cash or on credit is a matter

of agreement between the contracting parties, either
expressly or tacitly; and in the latter case must
be judged from &ll the terms of the contract, the
surrounding circumstances and the conduct of the
parties (Laing's case, supra, at p 400), In the ab-
gence of an express term as to the gale being for
cash or on credit there is a presumption that it is
for cash. This may be rebutted in various ways but
the giving of credit cannot be inferred from mere
delivery by the seller without receiving the pur-
chase price. (See Laing's case, gupra, at pp 394-5,

398-9; Newmark Ltde v The Cereal Manufeturing Co.

Ttd., 1921 CPD 52, 58; Grosvenor Motors (Potchef-

stroom) Ltd. v Douglas, 1956 (3) SA 420 (AD), at

p-424). On the other hand, a sale which was ex-—

pressly or presumptively for cash may by subsequent

agreement, express or tacit, become one on credit

(Crockett v Lezard, supra, at p 593).

B/ eeen
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As I have already indicated, the cardinal guestion
———ig-whether at the time when the-Court-a guo—was-asked to make—-

an order of attachment, ownership in the cargo of maize was
shovmn by Lendalease to have passed from the seller, the Board,
to the purchaser, CMA. Counsel did not address argument
to the question as to whether the critical time is when the
application is lannched or when the Court gives its decisione
In a changing situation this may become a matter of some im-
portance but that is not so in the present case. I shall
assume, in favour of Lendalease, that it would be sufficient
if it were shown that ownership had passed when the Court
gave its decision and I shall take the critical date as
being 12 June 1975.

Applying the general principles stated above,
the basic enquiry is whether it was established by Lendalease

that as at 12 June the cargo of maize had been delivered to

CMA with the intention of passing the ownership thereof to

CMA, Bound up with this enquiry are the further questions

88/ eesvanne
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as to whether the cqntract was unconditional as to the pas-

————sing-of-ownership-and-whether-it- was-a-sale for-cash—or on

- ——

credits. In this connection an important considgration ig

the fact that delivery by the Board to CMA necessarily, and
by agreement, involved sea transit and a contract of af-
freightment with a carrier, evidenéeaby the issue of a bill

of lading. In this type of case our law, evolving in confor-
mity with generally accepted mercantile law and custom, hag
recognised that a bill of lading, itself a product of the law
merchant, may have Qertain gpecial attributes in regard to
gymbolic delivery and the passing of ownership in goods sold
and consigned by bill of lading to the éurchaser. This was

recognized more than 100 years ago in the case of London and

South African Bank v DonaldCurrie & Co. (187% Buch 29),
wherein DE VILLIERS, C.J., emphasized the role of a bill

of lading, taken to the order of the shipper, as bheing a

"gymbol of property" which retained for the shipper the right'
of dealing with the goods put aboard the vessel, Referring

- o Roman Duteh Law and having said that the views expressed

DY/ evenns
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by him (which were based mainly on English decisions) were not

- . - ——— L [R— em—— —————— e

inconsistent therewith, the learned Chief Justice proceeded

e ——————

(at p 34):

"That law clearly recognises the validity of a
constructive delivery to pass the property in
goods as opposed to an actual delivery. It
is laid down, for instance, that the owner of
goods may make a good delivery to another person
by handing over to him the keys of the warehouse
in which the goods are stored (Grotius, 2, 5, 12).
The key is the symbql of the property in the goods
placed in the warehouse, in the same way as the
bill of lading is the symbol of the property in
the goods shipped on board."

The bill of lading taken to the order of the ship-
per figures prominently in the transaction known as a c.i.fe
contract. This type of contract for the sale of goods,
which todéy forms one of the corner-3stones of sea-borne
trade, appears to haﬁe been a product of English mercantile

law, Our courts have, nevertheless, been able to accommo-

date-itwithin the principles of our law and give %o it an
effect which is broadly in conformity with its nature under
English law, According to Halsbury the commercial reason

fOI‘/o....
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fer the evolution of, inter alia, the cesiesfe contract lies’

in the length of time taken in_the carriage of goods by seae.___
It is to the advantage of neither party to the contract

that the goods should remain en dehors commerce while they

are in the course of shipment. The object and resﬁlt

of the Ceiefs contract is to enable sellers and buyers

to deal with the goods while afloat and to transfer them

freely by giving constructive possession thereof. The
principal document which has enabled this to be achieved

is the bill of lading (see generally Halsbury, 3rd ed.,

vol. 34, para. 277).

Under the celiefs contract, in its usual form,
the seller is obliged to ship and insure the contract
goods and to invoice them to the purchaser for an amount
which includes the price of.the'goods, the cost of the

insurance and the amount payable under the contract of

affreightment. As soon as reasonably possible after
shipment the seller must tender to the buyer er his agent,

in/......
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in proper form, the bill of lading, evidencing the contract

- ———— —

of affreightment, the policy of insurance and the igfoice;”
these being collectively referred to as "the shipping
documentsa". In the absence of some sp%cial agreement,
this is all that the buyer can demand of the seller and
normally his obligation to pay, or assume liability to pay,
the invoice price arises upon such tender. The buyer is
covered by the contract of insurance against the risk that
at the time of tender, or subseiuently, the goods themselves
have become, or become, losat or destroyed. As it is put

in Halsbury (op. cits para. 278)»%%1

™,

"Phe contract is thus in a commercisl sense
an agreement for the sals of goods to be
performed by the delivery of documentSeeees"
The most significant of the shipping documents is the bill

of ladinge This constitutes an acknowledgement by the

master of the ship, on behalf of the shipowner, that

goods have been delivered on board and evidences an

undertaeking/eecesos
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undertaking to carry the goods to the stated place of desti-

whose name or to whose order the

- _— -— [,

natione. The persoﬁ in
bill of lading is made out may by endorsement and delivery
transfer his :ights under the bill to another. The holder
of the bill, ieses, the person in whose favour it was origi-
nally made out or the endorsee thereof, is entitled, to

the eéelusion of all others, to receive the goods from the
ship at the place of destinatione He is thus in the sane
commercial position as if he were in physical possession of
the goodss The bill of lading is, accordingly, recognised
as a symbol of the goods and the transfer of the bill is
regarded as a form of symbolic delivery. It is usual under
a Ceisfe contract for the sdller to take the bill of lading
in his own name, or to his order, and for the bill, duly
endorsed, to be tendered, together with the other shipping

documentsy against payment of the invoice price, either in

cash or by the acceptance of a draft. Ownership in the
goods normally passes to the purchaser upon transfer of

the/eeses
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the bill of lading and concurrent payment. (See generally

Lockie Bros v Epstein, 1921 EDL 154; Alli and Another v

o ———— W3 . tr R =d T m I e e T - e — _ . .

Daniel Bros and Co Itd, 1921 AD 292; Thomas and Co Ltd

v. Woyte and Co ILtd, 1923 NPD 413; ZKnight Ltd v Lensvelt,

1923 CPD 444; Standard Bank of South Africa Ltd v Efroiken

and Newman, 1924 AD 171, at pp 189-90; Frank Wright (Pty)

Ltd v Corticas B.C.M. Ltd, 1948 (4) SA 456 (C), at pp 463-5;

Garavelli and Figli v Gollach and Gomperts (Pty.) Itd, 1959
| (1) sSA 816 (W), at pp 820-1).

In clause 11 of the maize contract (quoted
aﬁcve) provision is made for the furnishing by the pur-
chaser of an irrevocable confirmed letter of credit, which

is to stipulate that the purchase price shall be paid in cash

on presentation by the seller of, inter alia, "a Charter

Party Bill of Lading (full set clean on board to order and
endorsed in blank)"s Although this procedure is expressed

merely as a stipulation to be contained in the letter of

credit, it is clearly implicit in clause 11 (which is

headed "PAYMENT") that it was to be the agreed modus operandi

as regards payment and delivery of the bill of lading.

w
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While not wishing (in the absence of a full enquiry) to

express any final view on the meaning of clause 11, I am

of the opinion that, prima facie at any rate, it would seem

to contemplate the seller taking a bill of lading in respect
of the cargo in its own name, or ak any rate to its order,
the seller endorsing that bill in blank in order to make

it "negotiable" in the sense that the person to whom it was
delivered would then become the holder thereof, entitled to
receive the goods at fheir port of destination, and the
seller delivering the bill in that condition to the buyer's
bank (i.e., the bank providing the letter of credit) a-
gainst payment by the latter of the purchase price in

cash. It was submitted by appellant!s counsel that, on
the contrary, the bill of lading was; in terms of clause 11,
to be taken out in the buyer's name or to the order of the

buyers I can find no warrant for this submissions It

is clear that the bill was to be issued to the seller
and retained by it until the purchase price was paid in

C&Sh/oo..-
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cash by the buyer's bank, at which point of time it was

— i e s

to be handed over. If the bill was to be in the buyer's
name, it is difficult to understand the purpose of the
provision for endorsement in blanks Endorsement by the
geller would not be necessary to make the buyer the holde;
of the bill; mnor would it be of any effect since the

bill was not in the seller's name. And the idea of en~
dorsement by the buyer, as suggested by appellantts coun-
gsel, is equally implausible in that the buyer would not
receive the bill until after endoresement and, in any
event, endorsement by the buyer would not be necessary

if the bill were made out in the name of the buyers 1t
is, therefore, probable fthat it was dndorsement by the
seller that was intended, in which case it would follow
that the bill was to be made out to the order of the

seller.

If this interpretation of clause 11 be cor-
rect, then, in my view, delivery of the maize could not

take/.n..

- —



42,
take place in terms thereof until the bill of lading was
handed over, duly endorsed in blank, by the $éller to the ~
buyer?s banke. Until this happened the seller, as holder
of the bill, would retain control of the maize as effectively
as ;f it were in a warehouse and the seller were in possession
of the keye When it happened, the transfer of the bill of

lading would symbolically represent delivery of possession

of the maize to the buyer, the seller simultaneously divest-

ing himself of control and relinquishing his animus

possidendi. It follows, a fortiori, that prior to the

issue of a bill of lading there could be no delivery

of possession by the seller to the purchaser. It is true

that upon the maize being loaded into the ship's hold the

seller could be said to surrender custody thereof to the

master of the ship but this would be on the understanding

that within a reasonable time the master would issue to

it a proper bill of lading, which would thereafter sym-
bolize possession and control of the cargoes There would

thus/e....
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thus be no surrender at that stage of either corpus or

e i = e ———— - ——

" the animus possidendi.

R ——————— -

If in terms of the maize contract delivery or
transfer of possession of the maize was not to take place until
the handing over of the bill of lading by the seller, then
prior to that occurring ownership in the maize could not
.pass to the purchaser, since delivery of possession is a

minimum requirement for the passing of ownership. Further-
more, since the contract provided for payment of the pur-
chase price in cash against delivery of the Bill of lading,
this was in truth a cash sale, with the result that the
normal inference would be that the parties did not intend
ownership to pass until there had been, in addition, due
payment of the purchase prices In my view, there is nothing.
in the contract to displace this inference. In fact, the

insistence upon cash against the bill of lading (and other

documents mentioned in clause 11) and the provision for

an irrevocable confirmed letter of credit evidence a clear

in‘bention/. ces
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intention that there should be no transfer of ownership
§r possessgion by tﬁé seller‘uﬁtil it had béen-jaid for the**~
goods, Bearing in mind the general nature of the trans-—

action, and more particularly the fact that the purchaser,

CMA, was a foreign institution, a peregrinus in our courts,

this seems a probable and sensible attitude for the seller,
the Board, to adopt.

The aforegoing analysis is based upon the trans—A
action proceeding in accordance with the contractual arrange-
ments between the parties, as evidenced by the maize con-
tract. It was, of oourée, open to the parties by subse-
quent agreement, express or tacit, to alter the position as
to delivery or as to the sale being one for cash. In this
context appellant's counsel placed some reliance on the

fact that, according to annexure Y2 in the papers, the

__goods were to be delivered at Puerto Cabello in Venezuela

to0 "Banco Industrial De Venezuela for account of Corpora-

tion De Mercadeo Agricola'. It must, however, be pointed
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out that annexure Y2 was simply & photostatic .copy of an

—— . - S

unsigned bill of lading sent to the Board's aéent to indi

-5 oM ————

cate the proposed clausing. No bill of lading had in
fact been issued at the time when the Court a quo gave its
judgment on the application. In the circumstances there
can be no question of any tacit alteration of the contrac-
tual arrangements between the parties having taken place
at that stage.

The main submission by appellant's counsel was
that, since the maize contrgct was upon f.o.bs terms,
delivery of the maize took place once it was loaded on
board the vessel; that a substantial period of time would
necessarily elapse between such delivery and payment
of the purchase price; that, therefore, it was a credit

sale; and that, consequently, the parties must be taken

to have intended ownership to pags with delivery.

The maize contract does admittedly provide
for delivery "free on board" but I do not think that it

necessarily/eees.
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necessarily follows that delivery of possession from seller
- " to0 buyer would take place when the maize was loaded sboard———
the vessels Appellant's counsel relied upon the South

African case of Anderson and Coltman ILtd. v Universal

Prading Co. (1948 (1) SA 1277 (W) ) for the proposition
that in an f.osbe contract the carrier is the agent of
the buyer and the ownership passes to the buyer when the
goods so0ld are delivered to the carrier in terms of the
contract. In ny view, the case does not support so

wide a propositione The facts, briefly, were that

goods were sold by an English seller, through its South
African agent, to a buyer in South Africas The agreement
provided for confirmation and payment by the buyer's
shippers in London and the terms were "F.0.B. U.K. Port",
The goods were delivered on the seller's behalf aboard a

ship at Southampton and the price was paide On arrival

in South Africa the goods were rejected by the buyer on
the ground that certain false representations had been

made/ eees o
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made in regard thereto. The buyer obtained an order

attaching the-ééods‘génfdﬁa;ndam jurisdictionem in a

claim for a refund of the price. The seller applied

to set aside the attachment on the ground that the goods
were not his propertye. In defining the issues CLAYDEN, J,,
stated (at pages 1280-1):

"Since the contract provided for delivery
F.0.B. and the price has been paid the goods
would have become the property of the buyer
when delivered into the ship if the goods were
in accordance with the contract. There is an
intention of the seller to transfer ownership,
there is delivery to the agent of the buyer,
and there can be inferred the intention of the
buyer to acquire ownershipe - If delivery of the
goods to the buyer's agent is not in accordance
with the contract as to time or place ownership
does not pass sesecae,

The learned judge then went on to consider the issue
upon which the case turned, viz. whether ownership had

failed to pass on the ground that the goods did not

conform to the contract, It isg important to note Thet —
it does not appear from the judgment what form the bill

of lading took and that, in any event, at the time of the

B.'b'taCh.ﬁlen't/o “ere
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attachment proceedings the price had been paid and, presumably,

—_ - -

fﬁe biii<bf lading handeé“o§é£:‘--The decision is in nd_way'AL;
relevant to the present case where the contract, although
fe0ebe, provides for the bill of lading to be taken to
the order of the seller and the attachment application is
made at a stage prior even to the issue of a bill.

On both sides counsel cited a number of English
decisions relating to the passing of property under an
feosbe contract, and, in particular, some dealing with the
situation where the contract provides for payment against
the bill of ladinge. Comparison with English decisions on
this topi§ cannot, however, be umdertaken without dvue recog-
nition of the important differences which here exist between
English law and our lawes Foremost of these is the acceptance

in English law of the principle that in a sale of goods the

property, or ownership, may pass without possession of the

goods having been delivered by the seller to the buyers
Basgically and stated briefly, the relevant rules in English

laW/.....
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law (which are to be found in the common law and in
tﬁ;”Salewgé?Goodgﬁlgf ofg1893 wﬁich codified fﬁé'commdﬁ T

law) are (i) that the intention of the parties, as shown
by the terms of the contract, the ¢onduct of the parties
and the circumstances of the case, determine the time when
the property in the goods is to be transferred; (ii) that
in the case of an unconditional sale of specific goods in
a deliverable state, unless a different intention appears,
the property passes when the contract is made and it is
immaterial whether the time of payment or the time of
delivery er both is postponed; and (iii) that in the case
of a sale of unascertained goods, no property is trans-—
ferred unless and until the goods are ascertained and

then only if the parties have agreed that the property

in the goods should pass when ascertained; but, unless

"~ a different intention appears, when goods answering the

contract description and in a deliverable state are
unconditionally appropriated to the contract, either by the

seller/cee..
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seller with the assent of fhe buyer or by the buyer with
_the assent of the seller, the property thereupon passes to . ._.
the buyer. (See generally Sale of Goods Act of 1893,

secs. 16, 17 and 18; Halsbury's Laws of England, 3rd ed.,

Vol. 34, paras. 86-9, 98 and 99.) Although, in parti-
cular cifodmstances, delivery to the buyer may constitute
the appropriation (see Halsbury, para. 91), there may be an
appropriation in terms of rule (iii) without delivery having

taken place (see the examples quoted by Benjamin on Sale,

8th ed., at pp 329 - 35),

To protect an unpaid seller who has parted with
the property in the goods but has remained in possession
thereof, English law grants a lieh, entitling him +to retain
the goods until payment or tender of the purchase price,
where they have been sold without any stipulation as to

credit or the terms of credit granted has expired or the

buyer has become insolvent (section 41 of the Act;
Halsbury, para. 198). The concept of such a lien is ren-
dered/ee...
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dered possible in English law by the rules relating to the

rshiﬁ_ﬁhiéﬁﬁﬁgfmit‘of_é"éeilgr tranéferring‘

" ‘passing of owme
the property in the goods sold without surrendering posses-
sion thereof. Since in our law ownership cannot be passed
without delivery of possession, there does not appear
to be any room for a similar lien in South Africa.

In mercantile contracts involving sea transit
(as well as other forms of carriage) and the consignment
of goods under bill of lading, English law developed the
concept of a "reservation of the right of disposal" by the
geller. This concept, in relation to a gale of unascer-
tained goods, was explained by COTTON, L.J. in Mirabita

v_Imperial Ottoman Bank (1878 3 Exch. D 164, at p 172) as

followa:

"In the case of such a contract the delivery
by the vendor to a common carrier, or (unless
the effect of the shipment is restricted by
terms of the bill of lading) shipment on
board a ship of a chattel for the purchaser,
is an appropriation sufficient to pass the
propertye. If, however, the vendor, when
shipping the artitles which he intends %o
deliver under the contract, takes the bill

of lading to his own order, and does so not
o as/v...
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agent, or on behalf of the purchaser, but on
his own behalf, it is held that he thereby
" reserves to himself a power of disposing of
the property, and that consequently there is
no final eppropriation, and the property does

not on shipment pass to the purchaser."

(See also Halsbury, paras. 110 and 313). Where a seller
takes the bill of lading to his own . order in this way,

he is merely deemed prima facie to reserve the right of

disposal and this inference may be excluded by other

are '
circumstances (Halsbury, seedtien 313). Such a reservation
is evident particularly in c.i.f. contracts. Our law
achieves broadly a similar result, without having to resort
to the concept of g reservation of the right of disposal,
by means of the principles that delivery of possession
must take place before ownership can pass and that a seller

who takes a bill of lading to his own order is generally

regarded as retaining possession of the goods until he

transmits the bill, duly endorsed, to the purchaser (see

Mackeurtan, Sale of Goods in South Africa, 4th ed. pp 294~5).

Under f.o.b. contracts the position in EngliSh

- 1‘&W/-.. LY
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law with regard to the passing of property is stated by

———— " "7 "HalsbiTy (3rd ede. vol. 34, para. 302) as follows:

i — —

"WHEN PROPERTY PASSES. Prima facie the property
passes to the buyer upon shipment but as in a
ceisfe contract the inference may be rebutted
and the moment of the passing of the property
postponed, as for instance where the seller
deals with the bill of lading in such a man-
ner as to show that he did not intend to
appropriate the goods to the contract, or

that he has reserved a right of disposal until
rerformance of the contract terms of payment,
whether they are for payment in cash or by
acceptance of a bill of exchange."

In a note %o the portion of this paragraph dealing with a

reservation of the right of disposal there is a cross-

reference to para. 313, part of which reads:

"RESERVATION OF RIGHT OF DISPOSAL. Where
goods are shipped, and by the bill of lading
the goods are deliverable to the order of the
seller or his agent, the seller is prima facie
deemed to reserve the right of disposal but
this inference being prima facie only may be
excluded by other circumstances.,"

'~ Halsbury thus appears to draw no fundamental distinction

between Coisf, and f«0.be contracts in this connection.

Moreover, there are English cases where the court has

held/ce .o
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held, in regard to f.osbs contracts, that by taking the

i = e g e L - - -

bill of lading to his own order and comtracting for cash
against the bill the seller reserves the right of disposal

(see Wait v Baker (1848) 2 Exch. 1; Ogg v Shuter (1875) 1

CPD 47)e It is true that the correctnesw of these deci-
sions has been called in guestion by, for example, Carver

(Carriage by Sea, 12th Ed., para. 1064-6) mainly on the

ground that it is the seller?s duty under an f«0sbs contract
to pass the property in the goods upon the shipment thereof

(see also British Shipping Laws, Vol. 5, paras. 3839-92).

Nevertheless, in Smyth and Cos v Bailey & Co. ( ﬁ94Q] 3

A1l E.R. 60), a decision of the House of Lofds, TLord WRIGHT,
in discussing tﬁe principles relating to the reservation of
the right of disposal (and the conseguent postponement of the

passing of property) in cei.f. contracts quoted Wait v Baker

~{supra)—and—Oge-v-Shuter (supra), apparently with approval.

It is clear from the judgment that Iord WRIGHT had clearly

in/'....'
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in mind that these cagses dealt with f.0+be contracts and

in fact in regard to Wait v Baker (supra) he stated -

", eeeo the sale was f.oeb., but, in the respect
now material, the principle is the same."

Further, the views expressed in Carver (gg.cit.) do not

appear to be shared by certain other writers (sece e.g.

Schmitthoff, The Export Trade, 5th ed., p 69; Atiyah,

Sale of Goods, 4th ed., p 217). The feosbe contract

has become a flexible instrument (see Pyrene Co. ILtd.

v_Scindia Navigation Co. ILtd. (1954 (2) Q.B. 402, at p 424)
and may in some instances come close to a ceisfs contracts

In The Parchim (1918 AC 157), a Privy Council decision

concerning a contract which was a cross between an f.0ebe
and csi.fs contract (see Carver, op.cit., para. 1064),
it was pointed out by Lord PARKER of Waddington (at pp

170-1) that in cases where a seller has taken the bill

of lading fto his own order and deals with the dIIl only —

to secure the contract price, the property may pass

forthwith (meaning in that case on shipment), subject

t.O/o..o..o...- .
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to the seller's lien or conditionally on performance by the .
.. buyer _of his part of_the contract. His Lordship—stated ———

"The prima facie presumption in such a case
appears to be that the property is to pass
only on the performance by the buyer of his
part of the contract and not forthwith sub-
jeet to the seller's lien. Inasmuch, however,
as the object to be attained, namely, sSecuring
the contract price, may be attained by the
seller merely reserving a lien, the inference
that the property is to pass on the performance
of a condition only is necessarily somewhat
weak, and may be rebutted by the other circum—
stances of the case."

(See further the explanation of this decision in The

Kronprincessan Margareta, 1921 A.C. 486, at pp 515=T.)

I do not propose to delve more deeply into
English law, Whatever the true position may be in regard
to fe0ebe contracts where the seller has taken the bill of

lading to his own order and whether in a particular case

the seller be regarded as thereby reserving the right of
disposal or merely preserving his lien, the important
consideration is that there is, so far as I am aware, no

suggestion/ ...,
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suggestion in English law that a seller in such circumstances
wdelivé;smggsééésion.of7££;¥égods prior fo t;ansfériné fgé
bill of ladinge. In so far then as the English decisions
may be relevant, they would confirm the view that, accgrding
to the principles of our law no ownership would pass upon
shipment, despite the fact vtha.t it is a contract fe0sbe

They would also indicate that, even according to the prin-
ciplee:ef English law, the passing of ownership under an
f.0.be contract may be postponed by thevseller taking the
bill of lading to his own ordér.

Appellantts counsel emphasized the provisions

of clause 7 of the maize contract, which states, inter alia,

that bills of lading supported by mass certificates '"shall be
proof of delivery", as being an indication that the parties
intended delivery of possession of the goods to the buyer

Yo take place upon shipmente The meaning and significance

of this provision must be considered against the background

of the contract as a whole and, in particular, the terms

'Df/0-ao'l
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of clause 1l. Clause 7 does not specifically state that the

__delivery referred to is delivery to the buyer. Ostensibly
it is delivery to the carrier (the bill of lading consti-
tuting proof of what had been shipped) and in terms of the
bill contemplated by the contract the carrier would be

in
obliged ¥m turn to deliver the goods at the port of desti-
nation to the order of the seller. Consequently, I do not

think that clause 7 can be read as displacing the strong

prima facie inference to be drawn from the fact that the

pill of lading was to be taken to the order of the seller

and only transferred against payment of the purchase price.

In my view, therefore, the main submission by

appellantt's counsel fails at its inception in that it was

not established in this case that delivery of the maize

to CMA took place immediately that it was loaded aboard the

"MARIANNINA". I doubt, also, whether it was properly es-

tablished that a subgtantial period of time would meces=
sarily elapse between such shipment and payment of the pur-
chase price, but it is not necessary to pursue this point,.

1t/..o.
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e It was also contended by appellant's counsel
that the int ention underlying the contractual provisions
concerning the bill of lading was merely to preserve the
seller's security but did not operate to prevent the
passing of ownership to the buyer; and that the holding
of the bill operated as a gquasi=lien. It is not clear
what is meant by the term "quasi-lien" in the.context of
our law; and I know of no authority for the existence of
such a concepte In English law, in addition to the

lien already described, a seller is accorded a right which
has been described as a "quasi-lien" (see Benjamiﬁ, op. cit.,
p 847) but this pre-supposes that the property in the goods
has not passed to the buyer. It appears to be similaxr

in effect to the rule in our law that, in the absence of

special agreement, delivery and payment are concurrent

conditions, with the result that an unpaid seller may

withhold delivery until the purchase price is paid or
tendered (see Mackeurtan, op. cit., pp 197-8). In the

presen’t/. .o 0@
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present case, if delivery of possession took place on

tjghiiﬁéi%A(énd owneféﬂlp passed simultaneously), then it

is difficult to see what form of security could, in the

absence of possesgsion, be retained by the seller, If,

as would seem to be the case, the form of the intended

bill of lading and the mamnner in which it was to be dealt

with would postpone delivery until transference of the bill

against payment, then no ownership could pass and no security

in the form of a lien would be either necessary or, for the
reasons already indicated, legally possible. In my view,
there is no substance in this contentione.

A further érgument raised by appellant's counsel
was that the provision of the irrevocable confirmed letter
of credit by the buyers bank constituted the giving of se-
curity for the price and made this a sale on credit. To

my mind, the furnishing of the letter of credit was in this

case irrelevant to the passing of ownerships Ify, as T

have held to be the prima facie viewpoint, there was to be

no/.....
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no delivery until the handing over of the bill of lading

" and this was to be done against payment of the purchase

price in cash, then clearly ownership would pass then and

it would be a cash sale, the letter of credit notwith-—
gtanding. The nature of the relationship created between
banker and seller by the issue of a letter of credit is a
matter of considerable difficulty (see Gutteridge and Megrah,

The Law of Bankers'! Commercial Credits, pp 15 et seq.) EXX

but, whatever it may be, the letter does no more, in a case
like the present oney, than to provide the seller with the
assurance that the buyer will be able and willing to im-—
Plement his obligations when they become due: it could
not convert a sale expressly for cash into a credit trans-
action.

For the reasons aforestated, I am of the view

that the provisions of the maize contract indicate, prima

facie, that it was intended by the parties that delivery
of possession of the maize to the buyer should take place

when/....
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when the relative bill of lading was transferred by the seller

——— s ———

against payment of the purchase price and that ownership was
to pass then; and that no alteration to these provisions

igs shown to have been agreed to by the parties. Certainly
Lendalease did not establish any contrary intention or state
of affairs. In the circumstances, at the stage when the
Court a gquo was asked to make an order of attachment, the
ownership of the maize was still vested in the seller, the
Board. It would follow that the malze was not an asset
belonging to CMA which could be attached to found jurisdic-~
tion and that the application for attachment was correctly
dismissed. Appellant®s counsel argued that, alternatively,
the bill of lading which "was in effect issued in favour of
CMA" was a species of property belonging to CMA which Lenda-

lease was entitled to attach. As no bill of lading had

in fact been issued when the attachment order was sought
this argument cannot succeed, The prayer for attachment
of the bill of lading was rightly refused.

This/..
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This conclusion renders unnecessary a considera-

tion of the correctness of thé_f_ihding of the Court é_guo

in regard to sovereign immunity,. Nevertheless, appellant's

counsel invited this Court to express its views on this topie

and, in particular, to hold that the Court a quo erred in
following the Baccus case (supra). A welter of authority
egmanating from many jurisdictions, was quoted to show

that in recent years the doctrine of sovereign immunity
has undergone radical changes and that by now, apart from
the United Kingdom and Soviet Russia, most legal systems
have abandoned the principle of absolute immunity in rela-
tion to commercial transactions. A distinction is drawn

between acta jure imperii and acta jure gestionis and im-—

munity is restricted to the former. Even in England, so

it was submitted, recent decisions, such as that of the Court

of Appeal in The Harmattan @.975] 3 All EJR. 961) and that

of the Privy Council in Philippine Admiral (Owners) v

Wallem Shipping (Hong Kong) Itd. ( (1974 1 All E.R. 78),

showed a movement away from the doctrine of absolute

Sovgreiggf. LI B
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sovereign immunity, especially in the realm of commercial

- ————— e ———————————————— .
— - — —.

P —

transactionss I fhinkhit'é;ﬁ b;-;;cebtéd-tha% théihajority
judgments in the Baccus case (gupra) are not the last word
on the subject of sovereign immunity in English law and it
nay well be that that system is moving in the direction sug-
gested by counsel. Generally, the problem is an interesting
and difficult one but, in my view, the decision as to whether
in this country we should adopt the approach followed in the
Baccus case (supra) or that of other authority leading
in the direction of a mere restricted immunity, must be
left for some future occasion when the issue arises more
pertinently.

The appéal is dismissed with costs, including the

costs of two counsgel.
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RUMPFF, c.J.
JANSEN, J.A.i
VILJOEN, A.J.A.) Concur.
MILLER, A.J.A.



