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- _ _ _APPELLATE DIVISION

IN THE SUPREME COURT OF SOUTH AFRICA

e —— e — e —

—_-_—N—%—
In the matter between:
SHIELD INSURANCE COMPANY LIMITED Appellant and
Respondent in
Cross=Appesal,
and
DERICK EDWARD HALL Respondent and

- . . . _ N ) _ _ A@pellant in

Cross—Appeal,

Corams Wessels, Galgut, De Villiers, JJ.A. et
Kotzé et Viljoen, A.JJ.A.

Heard: 20th M&y, 19760
Delivered: 17¢h August, 1976

JUDGMENT

GALGUT, J.A.:

—_—

On the 29th October 1971 the mew expresgs—Wafy—
opposite the Jan Smuts Airport, wag being constructed by
a road construction company, Concor T.A.R. (Pty.) Dtd.

A collision occurred between two vehicles travelling on

e — — -
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this express way, in opposite directions. The respondent

——

in this appeal was the plaintiff in the Court a Qg_. He
guffered gevere bodily injuries. He was the driver of

one vehicle, a light van. The dri?er of the other vehicle
wasg one Lubobo. Both drivers were in the employ of

Concor T.A.R. (Ptye.) Ltd., to which I will refer as Concor.
The appellant was the defendant in the Court a quo. It.
ig an insurance companye. 1t was the insurer, in terms of
the Motor Vehcle Insurance Act 29 of 1942; of the vehicle
driven by Lubobo; I will refer to the parties as
plaintiff and defendant respectively; The learned Judge
a quo  found that the colligion was caused by the negligence
of both drivers and that they were equally negligent.
Plaintiff was awarded damages in the sum of R50 662,68;

The defendant's appeal is against that award on the ground

—that it is excessgive, It does not attack the finding in

respect of the degrees of negligence of the drivers.
There is, however, a cross-appeal by plaintiff, He attacks

theses/3
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the finding that he was negligent and accordingly seeks to

hafe the amount of the award increaged, There was a preli=

minary application by appellant for condonation of the

late filing of certain documentg, The application was

not opposed by the respondent and was granted by this Court;
Phe collision occurred at about 2 p.m.

Both drivers were fully aware of the condition of the road

béing-conétructed;- The road, at the place of the collision,

runs approximately from North to South with nothing to

obgcure visibility; At right angles across the surface,

which was of gravel, a bank of earth, about twenty-five

centimetres high, had been constructed. Near, but not at,

the Western end of this bank was a gap, wide enough to

allow one vehicle to pass; Vehicles working on the road

travelling from North to South and vice-versa, had to pass

through this gap.  —Theroad—waswide—and at the sides there

were no obstructions in the nature of rocks or fences or
kerbs - it wag level veld.

Theee 0/4
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The only witness called to testify as to the

collision was a Bantu, Johannes Séad. The plaihfiff had no
recollection of the events; He had suffered from retrograde
amnesiae Saad was sitting next to the plaintiff, He

said they were approaching the gap in the bank from the
South side, travelling on the left hand side of the road;
that he saw "n groot vraglorrie" coming from the opposite
direction irn a cloud of dast;  that it was travelling at -
high speed in the middle of the road on its incorrect side
and was heading for the gap; that it was nearer to the

gap than the vehicle of plaintiff; that the speed at which
the plaintiff was travelling was moderate. The picture
which he put before the Court a quo appears more clearly
from the following extracts from his evidence in cross—

examination:

—"En—julle-—sien-die lorrie kom aan?---Die lorrie
kom aan,

En dit was nader aan die opening as wat julle.
wag?-—-=0Ons was baie na aan die opening gewees,

Ja-u;/5
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Ja, maar die lorrie was nader aan die opening, of
NieRwm—=Die lOrric WAS seecesrees

As wat julle was?=——Die lorrie was nader as ons
gewees,

Ja, Nou, is hierdie pad heeltemal reguit?=——
Die pad is nie heeltemal reguit .nie, hy het m draai,
maar nie m baie skerp draai nis,

So Jy kan sien vir m ‘taamlike lang distansie as
voertuie aankom?~-~Jy kan sien, ja.

En julle kon dus hierdie lorrie vir m hele ent
gien aankom?---0Ons het hom gesien aankom vir = .
hele ent,

Ja. Terwyl julle nog taamlik ver van die walle-
tjie af wag?=-~—Hy het gekom met stof grond, en
hy het gekom en geen brieke aangeslaan nie,

Toe hy nog m hele ent van julle af was, kon julle
gien dat dit vinnig ry?-—Ons het gesien dat hy
vinnig ry, en ons het meer op ons kant getrek.
omdat ons gesien het dat die lorrie is vinnig.

En %as dit duidelik van daardie distensie af dat
dit nie gaan stop nie?~-=Dit was duidelik gewees
want daar was die opening en daar geen iets was

VOoOIr nie,

Was daar enige ander voertuie op die pad op
daardie stadium?---Daardie oomblik was net die.
lorrie en die bakkie van ong was op pad gewees."

S PP EOEBDLOLOIEIBTBBEOEIOEEY -
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o ", eesou hoe ver van hierdie walletjie af was

“julle toe julle die lorrie vir die eerstekeer
gien aankom? Ek weet dit is baie moeilik om
presiese distansies te gee, maar min of meer?——
Ek kan nie presies s& hoe ver was ons nie, maar
ong was nie te ver gewees nie,

Ver genceg om s8til te hou sodat die lorrie deur
kan kom?---Ver genoeg dat ons stil kan hou dat
die lorrie verby kom,

En op daardie stadium het julle al gesien dat
hierdie lorrie kom op 8y verkeerdekant om deur
hierdie opening te ry?---0p daardie stadium het
ong hom gesiene.

Besig om deur hierdie opening deur te ry?=—-—0Om
deur hierdie opening te kom,

En as julle op daardie stadium stilgehouw het,
gson daar spasie genoeg gewees het vir die lorrie
om deur die opening te kom?---~Cns het eweredig
gekom,

Ja.=~<Dit was nie vinnig gewees nie,"

It appears that Saad was rendered unconsgcious

in the collision and only recovered conscousness the next day

in hospital.
During the trial plaintiff's counsel handed
in a police plan from the Bar, In so doing he said to the

learned Judge:

Tee/T
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— "I kad hoped—to-ecall-the-policeman, who. is no_

longer with the Force, and is somewhere in
Swakopmund in South West Africa, but apparently,
my Lord, despite the service - or the issue of a
subpoena to South West Africa, he is not
available, or can't be found and his whereabouts
are not known, so I have perforce to rely on
the provisions of Rule 36 (10)." (i.e. the
Uniform Rules of Court). :

This sub-rule reads:

"10(a) No person shall, save with the leave of the
Court or the consent of all the parties,
be entitled to tender in evidence any
plan, diagram, model or photograph unless
he shall not less than ten days before the
hearing have delivered a notice stating
his intention to do so, offering inspection
thereof and requiring the party receiving
notice to admit the same within seven
days of his receipt of the notice.

(b) If the party receiving the notice fails
within the said period so to admit, the
said plan, diagram, mocdel or photograph
shall be received in evidence upon its
mere production and without further proof
thereof, If such party gstates that he

———————  Jdoes not admit them, the said plan,

diagram, model or photograph may be
proved at the hearing and the party re-
ceiving the notice may be ordered to pay
the cost of their proof,"

It0../8
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It is common cause that proper notice, and the invitation

to iﬁspect, as required by the rule, was given, and that
defendant did no% respond thereto, Counsel for plaintiff
relied on the rule and asked that the plan and the key
thereto be admitted in evidence together with all the
physical features and statements therein gontained, but

not the alleged point of impact. Coungsel for defendant ob-
jected and urged that neither the plan nor any statements

be admitted in evidence or, alternatively; that ﬁo weight
should be attached thereto in that the statements as to the
rogsition of the vehicles and the tracks; said to be brake

or skid marks, were, so it was submitted, hearsay or opinion
evidence because the policeman could not of his own
knowledge have testified that the tracks were caused by

braking or skidding, or were those of the vehicles, or

that the positiomof the—vehicles—as—depicted on the plan

was the position of the vehicles immediately after the

impact,
Th@o../g
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The learned Judge a guo when admitting the plan,

said:

"In the case of Mabalane vs. Rondalia
Agsurance Corporation of South Africa,
Limited, 1969 (2) S.A.L.R. Dpe 254 W.L.D.,
it was held that the meaning of the rule
is that only representation on the plan of
physical features of the relevant place
which can be objectively determined may be
taken as proved. That would exclude any
representation on the plan which amounts to
a conclusion or an expression of opinion,
Subject to this reservation I will grant
leave for the handing in of the plan and
the key thereto."

In his judgment the learnéd Judge a quo went on
to say that he had "for the purposes of this case ignored
the indications on the plan as to the position of certain
two motor vehicles, skid and brake marks on the'road and
the point of impact." The learned Judge's attention wag

not drawn to Part VI of the Civil Proceedings Evidence

Act 25 of 1965 and in partiocular to sections 34 and 35
Part VI it will be remembered incorporated the provisions

0feee/10
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_of the_Evidence Act 14 of 1962, _ He accordingly did not

= ¥ N —

exercise the discretion %ested in him in terms of sub;
gection (2) as.read with subsection (5) ;f section 34 or
consider what weight, if any; should be attached to the
statements in the plan and key; The rele?ant portions of
séction 34 follows

"34 (1) In eny civil proceedings where direct oral
evidence of a fact would be admissible, any state-
ment made by a person in a document and tending to
establish that fact shall on production of the
originel document beladmissible as evidence of
that fact; provided - _ _ ‘

(e) the person who made the statement either -

(i) had personal knowledge of the matters
dealt with in the statement; or

(ii) (this subsection is not relevant); and

(b) the person who made the statement is called
as a witness in the proceedings unless he

is dead or uafit by reason of his bodily or

méﬁ?ﬁi—conﬁition—%e~a$$ea&_as—a_wixness_gl;_,~/-f“
is outside the Republic, and it is not

reasonably practicable to secure his

attendanceessas/11



1l.

gttendance or all reasonable efforts to f£ind

him have been made without successe T

(2) The person presiding at the proceedlngs may o
if having regard to all the circumstances of the
case he is satisfied that undue delay or expense
would otherwise be caused, admit such a state-

ment as 1s referred to in sube—section (1) as

evidence in those proceedings «

{a) notwithstanding that the person who made the
statement is available but is not called as
a witness;

(b) notwithstanding that the original document is
not produced, if in lieu thereof there is
produced a copy of the original doocument or
of the materisl part thereof proved to be

8 true copye

(3) ‘ooo'i..!'ooooo0‘00‘0oooooonco..ooooo.oooo.ooooo.io-0
b
(4) GP VRN EIIUNSOORROBEIRBL0000 0000000000000 0000

-

(5) For the purpose of deciding whether or not a
statement is admissible as evidence by virtue
of the provisions of this section, any reasonable
inference may be drawn from the form or contents

of the document in which the statement is— —— — _

contained or from any other circumstances, and

a certificate of a registered medical pracititioner

mayes 0/12
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may be acted upon in deciding whether or not a

Person is-fit -to attend as g witnesse"

-

I should add that ®"document®” is defined to iq-

- -

c¢lude inter alia a plan; “Republic™ includes South West

-~

Africa and "statement® includes any representation of fact
whether made in words or otherwises

In this Court,counsel'’s attention was drawn
to sections 34 and 35 and the question posed was whether the
provisions of rule 36 (10) could override the common law
in regard to hearsay evidénce or the provisions of section
34 of Act 25 of 1965 and render the étatements in the plan
admissible as a matter of lawe Counsel urged that rule
36 (10) was clear and that as def;ndan? had failed to respond
t0 the notice to admit and the invitation to inspect the plan

that all its contents (other than the point of impact)

becamie admissible in evidence upon the plan's "mere production

-~ -

———

and without further proof thercof¥s 1In the alterfative  ———

1t was urged that the plan and the statements therein were
admissible in evidence in terms of section 34 Tpis

Courtees/13
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 Court_was, therefore, urged to have regard %o the tracks

and the positionsof the vehicles as indicated on the plan
and the statements in regard theretos If this was done, 80
it was urged, it would emerge that plaintiff had reacted
timeously; that he took avoiding action timeously and
continued to take such gvoiding actlion; that Lubobo-only
reacted to the danger at a late stage and took no avoiding
actione TFor the reasons which follow there is no need %o
discuss these aspects.

The plan is dated 31lst October 1971. There
is depicted thereon the road, the earth bank, the gap, the
two vehicles and the tracks of the two vehicles. There
is a statement that these tracks are brake or skid marks.

It does not purport to say which are breke or skid marks orxr

how much of each track constitutes brake marks or skid marks,

———

~ There is also an-allegedpoint_of impact, _ The key has the
usual informstion as to distances between the physical
objects depicted.

Tees/24
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e .1 am unable to uphold the submissions by i

T e -

Plaintiff's counsel for the following reasonses An altera-

-~

tion to the common law of evidence can only be brought about
by an dct of Parliaments It cannot be brought about by
a rule of court unless, of course, the framer of the relevant
rule is specifically empowered so to doe Furthermore it
could not be suggested that rule 36 (10) could confer on the
statements in g plan the status o0f evidence whereas the
provisions of the relevant sections 0f Act 25 of 1965 vest
a &iscretion in the presiding officer i; a civil trial, to
admit or reject such statementss

It was submitted that sub-rule 36-.(10)
creates machinery whereby a party t0 a lawsuit is deemed to

have admitted the contents or statements in the plan or

diagram; that it follows that the plan and the statements .

—_—
—_———
—_———

therein became admissibtle in evidence-becsuse of the admission;

that viewed in this way the sub-=rule does not glter the

rules of evidence but is a rule "for regulating the conduct

~

of the proceedings of the provincial and local divisions® of

-

S thesas/ls
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the Supreme Court and its purpose is "to ensure the proper

—_— -, -

— e r——— =

despatch and conduct of the business of the court"; that

these latter powers were authorised by subsections 43 (2)

and 43 (3) of the Supreme: . Court Act 59 of 1959 Support

~ -

for this submission vize, that the failure to respond to the

notice was an admission was sought from the statement By

Hoffman in his South;éggioén Law of Evidence (second edition)
at page 282+ 1% wili be noticed, however, that the learned
author is there dealing only with the question of the
authenticlity of the documente He does not at the place
cited or elsewhere,K suggest that failure to respond to a
notice in terms of rule 36 (10) (or rule 35 (9) which relates
to documents) amounts to an admission of the correctness of

any statemente In fact the learned author, in the footnote,

points out that the scope of the rule is asset out in

~  Mgbalsne vss_Rondalie Assurance Corporation of S.A. Ltd.,
1969 (2) SeAe 254 (W)e  In that case HIEMSTRA, J., when

refe rring. ® ./16
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rreferring to rule 36 (10) saids

[ — - -

"I am of opinion that the words 'plan, diagram

e ———————— —

model or photograph' apply only to representations
of physical features of the relevant place or
object which can be objectively determined".

I find myself in agreement with the abovementioned learmed
author and with fhe dictum of HIEMSTRA, Jae It follows
that I am of thé view thgt if the éreprequisites are
established, rule 36 (10J creates an admission only

(i) as to the authentici?y of the document, isce it dispenses
with the need to call the author of the plan or to provide
other proof of its authorship, and (ii) as $o the physical
features actually found by the authors It must be borne

in mind that a plan or diagram without physical features

would be a virtual nullity. o

I turn now to the alternative submission vize,

that-seotion 34 (2) vested a discretion in the learned

————

L)

—_——————————

Judge g quo to admit the statements in the plan and as he

didees/27
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did not exercise that disgfetion,this_court should do so and
admit the statements in the plane I need only say that
there is no evidence to show that the learned Judge g gquo
would or could have been "satisfied that undue delay or

-

expense would otherwise be caused” by not admitting the
statements or what inferences should reasonably be drawn

from the plan and the statements therein. I have not
overlooked the fact that it would seem that if all the
conditions set out in section 34 (1) of Act 25 of 1965

are proved the statements i; the relevan; document, which

term includes a plan, became admissible as a matter of law;

see in this regard the dicta in Hlaiia vse. President Insurance
Cos Ltde, 1955 (1) Sehs 614 (AeDs) at page 620; It is only

pecessary to say that the facts stated by counsel from the

Bar, as to why the policeman was not called, do not prove the

requiTements postulated by -section 34 (1)e '
It follows from what has been 8aid agbove

$hat regard can only be had to the physical features depicted

Olls e 0-/18
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on the plan viz., the road, the earthbank, the gap, the

— ———————— — PEp—

position of the vehicles and tracks as depicted by the

policeman, Physical features would, in my view, include the
measurements relating to these features, On this basis there
is no proof as to where the vehicles were immediately after
the collision or the nature of the tracks or where the
collision took placee A further fe;ture which militates
against acceptance of the statements in the plan and key

is that the plan is dated 31 October 1971, whereas the
collision occurred on 29 October 1971, In the result it is
not possibvle, from the plan, to find with any degree of
probability where the collision took place or where the
vehicles were immediately after the collision gr how the track

marks were causede

There was a great deal of medical and other

evidence as to the injuries sustained by plainti££ and his

ability to do the work he was engaged in at the time of the

collisione T will discuss that at a later stagee

Teee/19
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19,

I will deal with the issues in the following

- me—— ¢ erm————

The Neglizence of the two Drivers.

Plaintiff's Ability to Continue Working as s Surveyor.

The Quantum of Damages.

Ae The Negligence 0f the two Drivers.

The leammed Judge said of the witness, Saads

"It must be said that Johannes Saad is not in all
-respects a satisfactofy witnesss Although his
evidence in chief was straightforwaid and clear

he did not emerge s6 well f£rom crose~examination.

He appeared to frame his answers in such a way as

t0 please the guestioner and would agree to almost
any proposition put to him except to matters which
could reflect adversely on his master, the plaintiff,

I am therefore treating his evidence with caution."

-

A study of Saad's evidence shows that the

-
-

above remarks are justified. One illustration is sufficient.

His evidence iﬁ_chief as to when he first éaw fﬁe lorry,

readsse

"Jae En toe jy hom eers sien, waar was hys in die

-

opening of voor die opening, 0f waar?——Hy was

e . T
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kort voor die opening gewees, en ek het op my

Tinerves' geraaks" T

In the passage in his cross—examination
quoted earlier in this judgment, he said he saw the lorry

nvir m hele ent"e There is thus a cornfliect in his evidence

as to when he first saw this lorryes It is thus not possible
to decide when he first saw the lorry, which he himself
descrived as "n groot vrag-lorrie". This being so0, his

- -

evidence as to the respective speeds of the vehicles must

be suspectes

The learned Judge g quo then had the following
facts before hims
1. The road was a wide gravel road; it was not open to
the public; it haed en earth vank, twenty five centi-
metres high, across it with a gap near the western end

which was wide enough to allow one vehicle to passs

»

2¢ This was known t0 all the employees and the gap was

used by traffic travelling North to South and vice~versae

3vse/21
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Visibility was good and drivers approaching this gap

could see each other for a considerable distancees

Both vehicles were approaching the gap but the lorry

reached the gap first and passed through ite.

The collision took place South of the gap om the

western side of the roade

Pleintiff, according to Saad, could have stopped before

the collision took placea

As already stated defendant sccepts the finding

that Lubobo was negligent and abides by the finding as to

the degree 0f negligence, There is thus no need to discuss

his negligence.

I+ was urged by Mre Israsel for plaintiff that,

a8 the lorry was on the incorrect side of the road and

trevellingat-speed;—the-learned-Judge—g guo had erred in ~=

f£inding that the plaintiff was negligent, alternatively, if

he was negligent, that his negligence was equal to that of

- 'theooo/22
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the driver of the lorrye. I am ungble to agree with this-

S — —_— - - —— —

submissions The lorry was entitled to be on the western

half of the road shortly before and shortly after it had passed
£hrough the gaps The gap was there for a2ll Concor's vehicles
ﬁo uses The vehiqle which arrived there first, whilst ﬁot
entitled to ignore onqoming traffic, had a preferent right

of passage through the gepe ﬁbreOVer, the lorry was visible
for a long way and it was clear to Saad that it was going

to reach the gap firste It did in fact pass tﬁrough the

gapPe

When dealing with the question of plaintiff's

negligence, the learned Judge & guo saids

. "Even if the plaintiff did have a right of precedence
it does not mean that he was entitled to rely
on the 1of:y getting out.of the waye The evidence
before the.Court is that the lorry was4not getting

out of the way; to the contrary, it was heading

o S . —_— _opportunityees/23

diréctly for the gap, it was nearer to the gap and
it was maintaining a high speede It was the duty
of the plaintiff to have had regard to these

circumstences.

It seems clear that the plaintiff 4id have ample



——— —between-the two_drivers should be equal, i.es

23e

T oppOértunity of avoiding—the collisions -He cowdid—m——

have reduced speed, he could have moved further o

. the left, even off the road, and he could have

moved t0 the right. As in the case of the driver
of the lorry, he did not take action timeously and
found himself in a position where a collision
became inevitablee He could have kept an eye on
the lorry continuousl& and he could and should
reasonably have been aware of the dangerous situation
which was developing as there was no indication

that the lorry was going t0 give him precedences

If the plaintiff had been looking he could and
should reasonably have taken earlier avoiding action
which he could have done in one of several wayse

The failure of the plaintiff to do so isy in my

6pinion, a contributory cause of the collisione

As both drivers have been found to be causally
negligent in respect of the collision I now have. 1o
determine the degree of fault attributable to thems
In the peculiar circumstances of this case I have

éome to the conclusion that the degree of fault as

50% of the total fault on the lorry driver and 50%
on-the plaintiff, Neither of the drivers kept a '
proper look~out and neither took timeous avoiding
action which both reasonably could and should have
takene" _
Sl :  Tes/24
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I find myself in respectful agreement with

S S

the above dictae I would like t0 add that plaintiff's case
was conducted on the basis that Iubobo had no right to come
through the gap first which was, so plaintiff contended, on
Lubobo's incorrect sidee. Due regard being had to the purpose
of the gap; to the fact thet the road was not opem to the
public; to the fact that Lubobo was much nearer the gap than
he was, plaintiff had no right of precedence over the lorry
which he knew or should have known was going to pass through
the gap béfore hime Plaintiff should alsoc have stopped a
sufficient distance from the bank of earth to enable the large
lorry to have deviated from its line of travel.

There is a furthe? factors The tracks of
plaintiff*s vehicle, as depicfed on the plan, whatever their

-

nature may have been, show that plaintiff's vehicle was at

"~ one stage travelling-slightly to_its right, i.e. slightly 4o

the Easte If it had continued on this course or even
straightened out to travel Northwards, there would not have
been a collisions The tracks, as depicted, of Lubobo's

-

T~ 7+ - - - = -~ _ . vehiclesss/25
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vehicle show that it passed through the gap and travelled

in a straight line for a short distances As far as one is
able to draw any inference from these physical features on
the plan it would seem that if plaintiff had not altered his
course of travel towards the West, the collision would not
have occurrede In the result I have not been persuaded
that the findings of the learned Judge _a_i quo in regard to
the negligence of the drivers, was incorrecte It follows

that the cross—sppeal fallse

Be Plaintiff's Abillity to Continue Working as a Surveyor.

The injuries sustained by plaintiff were, es
already stated, severe. They were fracfures 6f both left
and right femora and of the right forearms In addition
there were severe lacerations of the face, head, the right

side of the body and the right arme He was unconscious

————
—_—
—_—

amnesia, He made a remarkable recOVery.4 He was left with

the following permanent disabilitiese The distal shaft of

~ the right ulna has been exciseds TFour and a half inches were

7tékeﬁ off this bonée =~ This resulted in a weakening. of the

e:ri'p../26 T N
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__grip of the right hande Damage to the right knee joint is

described as 15% hyperextension. This in layman's language
means thaf the knee, on occasions, caves in backwards to that
degreee. That there were the permanent disabilities appears
from the medicel evidence and the following passage from the

opening address of pleintiff's counsel:

~

"At one stege the plaintiff had a personality change,
"he hed memory impairment, lack of concentration,
but these things have largely cleared up, my Lorde
and the plaintiff's case is that what stops him
cerrying out his work today, is & bed arm and a

bad leg, my Lorde."

The learned trial Judge came to the conclusion
that the plaintiff's working days as a surveyor were over
and that his future working life lay in the clerical field.

This finding was attacked by counsel for the defendants

It thus becomes necessary to set out the relevant evidences

Plaintiff testified that he was born in August——
1946 and gave his previous history in the surveying field.
He had only been with Concor for two months when the accident

heppened, eee/27
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nappened, at which stage he Was—still-on-probation. --He
explained the functions of a surveyor in the field and the
instruments which had to be used.. These were a theodolite,
a 100 metre steel meaéuring tape and a mechanical calculator.
He said that the. theodolite, which was mounted on a tripod,
had to be placed over pegs; that it had then to be moved into
its exact position to ensure proper measurements being taken;
that even though it weighed only 25 lbse., he found that
because his right hand was weaker than before, he could not
adjust the theodolite as easily and readily as before; that
he could not 1ift it with his right hand because this caused
paing that he was obliged to use his foot or leg to adjust
the theodolite; +that the steel tape measure had to be uﬁﬁ
rolled and held up taut above the ground; that it sometimes

had to be unrolled up +0 one hundred metres; that because

of the weight and effoxrt required to hold it taut, he found
that the right hand was too wegk to do thisj; that the turning
of the hendle of the mechanical calculator caused his hand

greatess/28 -
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_great discomfort; that his lmee had the feeling that it was

going to cave in; that even though he had been kept on
level and easy terrain, it hed, in fact, caved in three or
four times in the short time that he had been put back on 1o
survey work; that he had gone back to survey work because
he was asked to do so by his employers; that he would
continue to do this work for as long as he could; +that he
had to stop and rest for periods of up to half an hour at
times during the day; that the hours were from 7 a.ms to

5 peme; that he arrived home each night completely tired
out and virtually flopped into bed; +that he thus had little
time with his wife and children; thet his work was not as
accurate as it had been due possibly to tiredness; that
even though he was kept on easy terrain he Wasvnot able to

do as much work as a normally fit surveyor; that he had not

had physiotheTrapy Or Gome exercises—to-try and improve his

physical disabilities.

MI’. Stilwells., 0/29
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Mr. Stilwell was the chief surveyor at Concore He had had

forty years experiencee He explained that a surveyor's work
involved working on all types of terrain and uneven sur—
faces. He testified that, prior to the collision, plaintiff
had done his work satisfactorily and would have joined the
permanent staff; that after the collision, as a result of
a shortage of surveyors, he was brought back temporarily to
do surveying work; that he could only be employed on
selected and easy terrain; that even on easy terrain he
tired and had to rest; that ,his output even on easy sites
was only 70% to 80% éf normale

Mr. Bart, the contracts manager of Concor, was
fully conversant with the work required of a surveyore He
testified that after plaintiff's recovery from his injuries

he was employed in the clerical section; that there was

a shortage of —surveyorsi;— that because of the shortage the

—_——

firm had asked plaintiff to assist by doing survey work at
times; that he was employed on easy terrain; +that he was

at the time of the trial so employed; that he was "not

-

T ablewa./30 T -
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— — — — ——able to do_the functions of a surveyor as efficiently as

—_—_—

most surveyors can"; that he was slow and did not manage
t0 move round nearly as well as a surveyor who is f£it;
that he would not normally be employed as g surveyor save
by a sympathetic employer,

Dr. Polonsky, an orthopaedic surgeon had

examined the plaintiff on a number of occgsionse He had al-

f S0 investigatéd thé work done by-survéyors_and the equipment
used by theme He testified that plaintiff had a powerful
grip with his left hand; +that this was stronger than the
right hand grip of the average person; that plaintiff's
right hand grip was weaker than the left hand grip; that
the weakness of the right hand caused a severe degree of
disablement for a surveyor; that having regard to the knee

and arm injury he was not f£it to do a full day's work as

a sﬁrveyog,tn all types of conditions-and-on-all types of
terrain; +that a raised heel on the right foot would be
of some gssistance on hard level surfaces but not on soft

=
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or uneven terrain; that exercise would not bring about

mach improvement in plaintiff's disabilitiese
Drs Aes L. Mendelow is ;n orthopaedic surgeons He, in fact,
treated the plaintiff from the time of the sccident up to

4 October 1972 He testified that the plaintiff's right

hand grip was approximately half that of the average iﬁdiviﬂ
dual; that the right forearm was relatively powerful; that
the knee disability

"has no effect on him on level ground whatsoever,
nbecausd he can see where he is going and compen=
satee But I do not think he could do a job in-
volving unevén ground for long periods, as the
already weakened muscles = there was guite an

anount of muscle damage at the time of injury «

the already weakened muscles could not cope for

more than a short period at a timee S0 it is reason~

able that he has this giving waye";

-~

that plaintiff would not be able to manage a full day's work,

as a surveyor in the fielde Drs A. L. Mendelow prepared a
report in January 1974e This report was written from his
notes which he had made at the examination on 4 October 1972

In.oo/32
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In that report he said the following:

—_— —_— _— —

"The function of the forearm is however satisfactory

O —— -

—

-énd he has a three gquarter range of‘pronation and
supinations This would constitute a major disge
ability in a lébourer, but in view of his occupa«
tiony I feel that he should manage his normal
work with no disabilitye"

-

PGB0 0500008900000 00

"Partial Permanent DisgBilitys

Patient has sustained permenent disability, in
- - ; the neighbourhood of 10%." B

In his evidence in cross=—examination Dre A.L.
Mendelow modified the ﬁbOVe. He stated that when he saw the
plaintiff in October 1972 the plaintiff gave him to underw
stand that he was back at work but in a clerical position.
His estimate of the percentage of permanent disabilities was
made on that basise That figure did not reflect his dise

ability as a surveyore

Pri i+ I+ Mendelow was of the view thatif—the — -
plaintiff wished to do so, he could probably play golf and
badminton and sguash, Dr. Polonsky thought he could play

badminton after a fashion but not squésho

h The. o:./3_3
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The above is a summary of the evidence for

Plaintiff on this aspect.

Dre. Sacks, an orthopaedic surgeon, gave

evidence on behalf of the defendant, He examined the

!
{

Plaintiff on one occasion only, vizZs, in June f973.

At the time of his examingtion he did not appreciate the
nature of a surveyor's works In evidence he said that
- the knee disability did not prevent the plaintiff from
walking relatively long distances; that plaintiff would
be able to learn to compensate and cope with the danger
of the leg giving way; that if plaintiff wore a ragised
heel this would assist; that even if the leg gave way
it was unlikely to result in any injury dbut might cause
momentary pain but would not incapacitate him; that his

right arm and grip had been weakened but not to such an

extent that he could not handle a theodolite and its tripod

or the steel tape; that the effort required to turn the
handle of the mechanical calculator was not such as would

cause..§/34
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cause plaintiff any real discomforte In cross—examination

R

he stated that it was only shortly before the trial that he

had inguired into what a surveyor's work entailed and really

only learned from what he had heard during the trial what

was actually involveds He conceded that the raising of

the heel wbuld only be of assistance on a level firm surface.
He maintained his view that the effort required to handle the
theodolite and the steel tape as also the mechanical calculaw
tor was not extraordinarye Hig evidence as to the leg dis=
ability reads as followss-

“"Coming to the lege He today walks on relatively
‘éven ground = I don't-want you to misunderstand
mee By that is meént, he is kept out of culverts,
drains, steep slopes; he walks on a flat surface,
but it is not an even surfacee. There are bumps
and potholes, clods of grass and things like thats
I+ is not like the floor of this courtrooms How

would he menage that with his knee?=—~I1 think he

will be slightly embarrassed by this hyper-extending
knee, more so than a normal person, Over uneven

ground. [ 0/35
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. ground. But a nommal.person .is-also-embarrassed,

but I think he will be slightly more embarrassed."

-

PO PSCELPEOIGIPESIIOOISS

"But in a proper job of a proper surveyor, I think
it is clear from your evidence that this man is

handicapped?=——Yes,

There is no doubt about that?=—-No doubt about
thats "

" He acceéted thét piain%iff, ifmworking.as é suiVeyor, %ould
have to rest for periods of half an hour during the daye

It was his view that it was possible that physiotherapy and
suitable exercises would bring about an improvement in

plaintiff’s hand and knee conditionse

-~

The learned Judge a gue having reviewed all

the evidence said of Dr. Sacks:!

A

"It should be remarked, however, that this witness

‘had not specially directed his attention to the

exigencies of the work of a surveyor',

~

The learned Judge then went on to says$

“Despite..o/36
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"Despite a suggestion of exaggeration on the

part of the plaintiff, it is my view that the

- plaintiff has proved that he is unable to work

as a surveyor as a result of this disability.

At most he would be able to help out as a surveyor
for short periods of time albeit at a much

reduced outputs”

Mr Kuny who appeared for the defendant,
attacked this findinge I do not propose setting out all
his submissions in fulls | I will-summariée them; He
urged,

(a) that plaintiff's disabilities 4o not incapacitate him
from working as a surveyor although his efficiency may,
to some extent, be impaired in fhe sense that he would
be slower and may tire more easily, He said that this

appeared from the medical evidence and especially that

of Dre Sacks;

-

(v) that by uwndergoing SpecialiSed physiotherapy or other
treatment and by specialised forms of exercise, he could

build up his strength, endurance and stamina so as to

. enableyee/37
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enable him o0 cope with the exigencies of work as a

(c)

(a)

(e)

surveyors;

thet the theodolite and tripod only weighéd twenty five
lbse; the steel tape was not heavy; that the turning
of the handle of the mechanical calculator was not a
difficult task; +that small battery driven calculators
were available (this was the evidence); that the pleinw

tiff was not handling the equipment for the whole working

day; that because of the above it was clear that plain-

$iff could handle all the instruments if not with the

right hand then with the left hand or by using both handsj;

that plaintiff could learn to compensate, ises. to

accommodate himself to the knee disability;

that at the time of the trial he had only been working

as a surveyor for some six weeks and that it obviously

(£)

(g)

needed a longer time to strengthen his arm and leg;

that the plaintiff was exaggerating his difficultiess

that the probabilities were-that he would continue

tOQoo./-BB
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As %o the submission in (a). It overlooks the

fact that the evidence of Stilwell and Bart shows that he
was only being employed on level easy terrrain; that even
on such terrain he was only 70% to 80% efficient; +that he
was being paid as a clerical assistant; +that the medical

evidence shows that he could not work, as surveyors are re-

guired to do, on all types of teffain.

As to the submission in (b). Dr. Polonsky did not
agree with Dr. Sacks on this aspects Moreover, even Drs
Sacks did not suggest that such improvement as might be

achieved would enable plaintiff to work on all terrains,

ds to the submission in (¢). The evidence of

-

Stilwell, Bart and the plaintiff shows that his disabilities

have slowed him down considerably even on level easy terrain,

As to the submission in (d). Even though

Py

Dre Sacks did say he would learn to compensate I do not

realee 0/39
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. read_his evidence_to.suggest-that he could-do so -suffleiently— --

to work on all terrains.

As to the submission in (e)es It is correct that

it may be that if he worked for a longer period as a surveyor
his arm and grip would grow stronger dut the hyper-
extension of the lmee would still be there and he_could

not work on all types of terrain.

As to the submission in (f). A tendency to exagge-

-

rate might well be natural having regard to the injuries which
plaintiff sustained and the fact that from being an able
bodied and £it young man he is now permanently handicapped
by his disgbilities, I have read his evidence in the light
of counsel's submlissions on this aspects I+t does not

cause me to feel that plaintiff 1s overstating his case.

Then too, there is the evidence of Stilwell and Barts
They corroborate him as to his worke TFinally the learned
Judge g quo accepted their evidence and that of plaintiff,

Hencesoss/40
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Hence this submission cagpot be sustg}gpd. _

As %o _the submigsion im (g)e There is the evidence

of Stilwell and Bart that he is only being employed
temporarily as a surveyor; that he is being paid on the
vlerical scale; that he is being so used only because there
is a shortage of surveyorss Hence this submission cannot
be sustained,

In the iight of the above I am not ﬁersuaded
that the learned Judge a guo erred in finding that plain-

tiff would not,in the future ,be employed as a surveyors

Ce The Quantum o0f Damages.

The learned Judge a guo found that the damages
actually suffered by plaintiff were the following:

(i) Medical expenses EEEEEXERII R 163’00
(ii) Future medical eXpensSes seeeeeo, 1 250,00

(iii) General damages for pain ,
- a_-nd S.u-ff e;._j-_ng_e tC_‘_.Q_.l L ol NN P 1.0 ) _O_O_o_’.o_.Q_—.__. e —

(iv) Past loss of earnings seececee.. 4 079,00
"(v) Loss of eernings re future

. - operation s..iceceeq.. 1 375,00
(vi) loss of earning cepecity........ 87 074,00
. R103 941,00,

Theses/4] ~ ' '_
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The figure of R103 941,00 was reduced by one

half because the degree of fault of the plaintiff was found

to be 50%. PFrom the resultant figure of R51 970,50 there

- was deducted Rl 307,82 being an amount awarded to plaintiff

by the Workmen's Compensation Commissioners Judgment was
accordingly entered for plaintiff in the sum of R50 662,58,

0f the above figufes thése set out in (1),
(v) were not challenged on appeals The issue before us is
whether the figure in respeect of loss of future earnings,
vizey R8T 074 1is corrects

Mre. Bart, slthough the contracts manager of
Concor, was conversant with the salaries payable and salary
scales applicable to employees of Concore He said that

there had been a general re-alignment ¢f all salary scales

in respect of Concor employeess This had come into

(1i) end (iii) above Were agreeds Those set out in (iv) and =

effect on 1 July 1973 in order to allow for increased cost

of living and to align salaries with the "general level"

- -~
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- ~ — - Ain the industrys . Bart, as_we have seen, explained that at

the date of the trial the plaintiff was being employed as g
surveyor only because there was a shortage of surveyors but
that plaintiff was not able to carxry out the functions of g
surveyor as efficiently as most surveyorsg that because

of this he was being paid on a clerical or administrative
basis and was earning R500 per month; that plaintiff's
futﬁre wi¥h Coﬁcof wés in thekclérical or a&ministratife
section; +that clerical and edministrative employees were
granted an annual increase in salary of 8% per annum this
increase was to cover ability, gained from experienca,and
increases in cost of living; +that, generally speaking,
these increases were paid until the individual reached the

age of 30; that thereafter the only increases paid were

to cover rises in cost of living; that if an employee

showed particuler ability and—thet-he was_of managerial

material, he could rise to & more senior status and be

glvensee/43
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&lven greater increases in salary; that in his, Bart's view,

— e

plaintiff did not have particular ability and was not
menegerial meteriasl; that plaintiff who was then about é8
would get the above 8% increase annuslly till he was 30;
that that would be his top rate of pay in the clerical and
administrative section save that he would thereafter be
granted increases to cover the incresses in the cost of
living. Bart then went on to say that had the accident
not occurred, plaintiff would have;continued to be employed
a8 a surveyor; that as at the date of trial his salary as
such would have been R525 per month; +that surveyors were
given an increase of 10% per annum to cover ability, gained
by experience, and rises in cost of living; that these in-
creases, agaein generally speaking, were paid until the

surveyor reached the age of 40; that thereafter a pro=

rortionate Increase would bepaid—to—cover-the rises in

cost of living; +that even though the pleintiff, at the time

0fee 0/44
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of the collision, had been with Concor on probation for only

two months, he would, in all probabllity, have been retained
permanently; that surveyo®s generally worked as such until
they were 65; +that Concor was a member of a large group
of companies; that the salaries which it paid were those
normally paid in that industrys that it did so in order to
retain its employees in the competitive markets 1Bart's
evidence on these aspects was not seriously challengeds No
evidence was led by the defendant on these aspectss

Mre. Murfin, an actuary, gave evideﬁce. His
figures were worked put on the principle that the p;aintiff
was entitled to e capital sum which, when invested, would
place him in the same financial position as he would have

been had the accident not occurreds On this basis he

calculated the earnings which the plaintiff could have

expected—had-he not-been-injured and the earnings which he

would actually obtain in the futures This basis was

challengedqeo/45
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454

the plaintiff had made a remarkable recovery; that at the
time of the trial he was working as a surveyor; that he
had, from time to time, been employed as a surveyor by
Concor; that he would, probably, in the future be employed
as such if not for the rest of his working life at least
for a part thereof; +that plaintiff's permanent disabilities
were minor; fﬁat these should, on the eviden;e, be.éssess;d
at between 10% and 20%; that his future annual expected ine
come should be estimated as being a proportionate percentage '
of the future annual income he would have earned but for his
disabilities. There have been cases in which this method

of assessing loss of fubture earnings has been considered

appropriate, see the cases cited by the authors Corbett and

Buchanan in their work Quantum of Demages in Bodily Injuries

at page 51, ~Tii the present case, however, this method can=

not be appliede Firstly, as we saw earlier in this judgment,

plaintiff-. e 0/46
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plaintiff cennot continue to be employed for any length

. — e ——

— —

R S

of time as a surveyors Secondly, the evidence shows that,
even if he is so employed at infrequent intervals, he will,
during such periods, be paid at the clerical rate of pay.

It follows that the principle which Murfin applied in cal-
culating the loss of future eaﬁnings, is the correct one, see
the cases cited, on this aspect, by Corbett and Buchanan (supra)
_at_p. 5le It.is.gehessary to examine the figures which
Murfin plaped before the Court g.ggg. It must be remembered
that actuaerial evidence serves only‘as 8 guide to the courte
Murfin had prepared a report which was served on defendant

in terms of rule 36 {(9) of the Uniform Rules of Courte He
calculated the prospective earnings of plaintiff, had the
accident not happened, on the basis that he would have feﬁ

ceived imncreases of 10% per annum until he was 40 and, for

the period thereafter, he made allowances for snmual cost-

of living increases, t1ll plaintiff reached the age of 65

Heeos/47
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He further calculated the expected eagp}ggg_gf_p;g;pﬁiff

in the clerical and administrative sectione In so doing he
allowed for increases of 8% till plaintiff reached the age

of 30 and for the period thereafter, he made allowances for
annual cost of living increases till plaintiff reached the
age of 65, These‘calculations were based on the information

which Bart placed before the Court a guo in evidences 1In

“both caleulations Murfin allowed for annual increases in

respect of cost of living at the rate of 3%% per annume
This figure was accepted as reasonable by the Court a guo
and was not challenged by counsel in this Courte From the

sums 80 calculated he made deductions for "the hazards and
contingencies of life such as periods of sickness or other

accidents which might have reduced the income and for the

possibility of fluctuations in the civil engineering

business",._In-this respeet-he—proposed—in—hisreport:

-

"eeefor a matter of illustratioﬁ to assume that
“a deduction of 10% would be appropriate from the
income had the accident not occurreds

Now that Mres Haell has suffered a personality
changees s/48
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change and is unlikelg_jg_ggqgggss_zqgguggr in

- S ——

the administrative section of his employers'
company and due to the fact that if there was s
recession in the civil engineering business, Mre
Hall could well be one of the first people that
would be retrencheds In view of this we feel that
the hazards are higher now and we propose 10 make

a deduction of 15% from the income now expecteds”

Because the figures so arrived at represented
the total amounts over a period of thirty eight years, he
cepitalised the figures in order to arrive at what should be
awarded to plaintiff as at the date of the trial.

He calculated tﬁe capitalisation on a basis
of the"Census Mortality, which he assumed to be approximately
8%, and "allowing for all eventualities" he reduced it to
7? for purposes of his caleculationse. I pause here to say
that the above basis of calculation was later repeated by

Murfin in evidence in the Court & quo and was not challengeds

On the above bases he arrived at the following

figurese It is emphasized that these figures are the

capitalised gmounts:

(88.) 000/49
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——— —— —— {aa)-Expected—earnings-had-accident mot =~
) occurred

{(bb) Plus allowance for inflation at 3%%
) . Pege -

(ce) Less allowance for hazards 10%

-

(dd) Expected earnings after accident
(ee) Plus allowance for inflation at
- : 3%4% Deae

(££) Less -allowance for hazards 15%

By deducting the figure of R10

—_———

R128 680,00

84 782,00
213 462,00
21 346,00

3122 116I00
79 059,00

44 520,00
R123 579,00
18 537,00

R105 042,00,

5 042,00 from

R192 116,00, he arrived at the net prospective capitalised

loss of future earnings vize, R87 074

The correctness of the figures in (aa), (bbv),

(cec)y, (dd) and (ee) above were accepted in the Court a guos

~

The figure set out in (ff) above was challengeds I will

returm to this laters As appears earlier in this judgment

—~—

the learned Judge g guo found the loss suffered by plaintiff

ino.-/50
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in respect of future earnings to be the R87 074, Inso

e~ -—

doing he accepted the figures placed before him in evidence
by Murfin., When dealing with the above figures of 10% and

15% in respect of "hazards and contingencies" the learned

-

Judge saids

"In regard to the figure in respect of the position
"had the accident not occurred, he suggests 10%,

In respect 0 the other figure, based on the income
he now expects, he applies 15%e He ascribes the
difference to the fact that tﬁe plaintiff will be
subject to greater hazards because of his disability.
In his written report the witness refers to the
disability as personality change but when it was

put to him in cross—examination that it was a

physical disability, he still adhered to the 15%

as he considered the hazards to be higher than before.

I have once more come t0 the conclusion that these
percentages are fair and reasonable and no circum=
stance presents itself ¥0 my mind warranting an

increase or reduction.”

Some cross~examination of Murfin was directed

at ascertaining why he hed deducted 15% for hazards and

contingenciessss/51
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51s

contingencies from the plaintiff's expected earnings in the
clerical sectione The following extracts from his evidence

are relevant on this aspects

*You have alsoy in coming to this conclusion,

“$aken into account at two places in fact in

your report, the fact that - or the statement to
you, that the plaintiff hed undergone a personality
change, and that this would affeet his prospectgfe—«

Yesy I was told that."

-

®© P90 2264080000000

"Well, it was one of the factors that influenced me

‘ﬁy meking a higher deduction."

-

SPe e sEPIOPROPLRIGPOIIEDIY

MBut in fact it could well be that the contingency
“factor in respect of a surveyor could be just the
same as the contingency factor for a man who has

got a desk job?«—w=Could bey yess

And the fact that he has got a disability which may
not enable him to work fully or at all as a surveyor,
but does enable him to work at a desk job without

factor?===The actual-physical disability as suchy noe

N0‘~ooo/52
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Nos And if there were no personality change, _

likewise?~—=Yes, providing his personality as such
anyhow is suitable and he is happy at a desk job,
I don't knows"

- -

SV S O SIPEINIIOIVPSEOIBDELI RS

"T am merély gquestioning your statement that this

“man is necessarily subject to suffer from the
vicissitudes of l1life to a greater extent than prior
to the accidente It doesn't follow?eswlio, I under
stand your point, énd I muét admit too theré is o
point, I can only reﬁeat that this is his Lordship's
discretion as to what he decides he should dos I ’
think there is a case for consideration that the
hazards are different now than they would have been
had he not been injureds I think it is a case for
considering that point, and I just leave that 10 the

Courte:

-

But not necessarily greater?wwiot really, nos"

Murfin is a consulting actuarye He 1s in no

position and is not qualified to give evidence as to the

hazards and contingenéies applicable t0 any particular type

of work, There was no evidence to suggest that the plaintiff

had. [ 0/53
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had undergone a personality change; there was no evidence

e ———

to suggest that the physical disabilities, namely the
weakened grip or the knee disability would create a greater
hazard to plaintiff either in his work as a clerk or in his
normal activities outside his working hours; there was no
evidence that, generally speaking, recessions in the industry
could result in clerical personnel being retrenched more
frequently than in the sufveying~section. Murfin therefore
efred i; taking into account, as he undoubtedly did, any
alleged personality changes and there were no other factors
in the evidence which justified him in assessing the "hazards

and contingency" element in plaintiff's case, as a clerk,

-

on a higher percentage basis than that of a surveyor.
, Mres Israel asked this Court to find that
because of his knee condition ﬁlaintiff is more ligble to

suffer injuries (iees outside his working hours) than a

P

person without such a disabilitye Such a finding, in my

viewy, would not be justified on the evidences In fact

havingese/54
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having regéfd $0 all the evidence it would seem that a

surveyor who has to work from 7 aems t0 5430 pems on all
sorts of terrain and in varying weather conditions may well
be subject to more hazards, certeinly during his working
hours, than the plaintiff, There can therefore be no
justification for finding that the hazards and contingencies
in plaintiff's case should be assessed at a percentage
figure greater than they would have been had he not had the
accident and continued t0 work as s surveyor, It follows
that the learned Judge g quo erred in accepting Murfin's
estimate that 15% should be deducted from plaintiff's expected
earning cepacity in the cleriecal fielde Both counsel accepted
the figure of 10% for hazards and contingencies in the case

of a surveyor, There is, as we have seen, no justificecation

for any differentiation and accordingly the figure in (££)

sbove must be reduced to 10% ise. by one third, i.es %0

BR6 179 (to the nearest rand)e This means that the figure
R105 042,00 must be increased to R11l 221,00 which in turn

mustees/55
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must Ye deducted from R192 116,00, This means the figure of

total damage suffered by plaintiff in respect of loss of future
earnings is R80 895 and not R87 074 as calculated by Murfin
and as accepted by the learned Judge a gquos In the result the
figure of R103 941,00 being the total of all the damages
suffered must be reduced to R9T 762,004 This in turn must

be reduced by 50%, ises t0 R43 881 from which must be deducted
the amount of Rl 307,82 being the amount plaintiff received
from the Workmen®s Compensation Commissioneres The plaintiff
was therefore entitied to judgment in the Court a quo in the
sum of R47 573418 Counsel for plaintiff asked that‘this
Court should direct t#at defendant be ordered to pay plaintiff
6% interest on the sum awarded as from the 21st May 1975

being the date of the judgment in the Court a guoe This was

not opposed by counsel for the defendant and an order will

—-’~M’”~*__,~_;he_mgggqaccordingly. o

The record before us contains copies of medico=-
legal reports by Drse. Skapinker, Wolf, Rakusin, Hersch,

He Mendelow and Berke. These doctors did not give evidence
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in the Court g quos Hence the contents of these reports were
not admissible in evidence and certainly should not have
been included in the record on appeal, The costs occasioned
by their inclusion cannot be allowed.
The order made iss

1, The appeal succeeds to the extent set out above, with

costs save that the costs occasioned by the inclusion

in the record of the reports of Drs. Skapinker, Wolf,

Rakusin, Hersch, He. Mendelow and Berk are disallowed.

*

2e The appellsnt is to pay such costs as were occasioned to

the respondent by the epplication for condonation,

3e The judgment of the Court a quo is altered to reads

(a) Judgment for plaintiff in the sum of R47 573,18
- plus interest therean at 6% per annum from 21st .
May 1975 to date of payment,

(b) Defendant is to pay the plaintiff's costs which
” costs are to include the qualifying fees of Drss

Polonsky, Ae.L. Mendelow and Mr. Murfin,

4s The cross~appeal is dismissed with costse

__Q- qd/‘a -
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