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Mr, H.0. Galbralth « Accountant Hender,
Hre To Sall = QComnereial Menmber,
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i Ho, S701).
(Heard at Cape Town on the 22nd Movember,
19574

JUDGHAE KT,

CAPE TO¥Z.  Oth Decombor, 1557.

On the 19th April, 1951 the appellant

exucuted a Fotarial Deed of Bettlement Xnown as the hosemarie

' Trust In vhiech he appointed himself and one Edward
Carter as Trustoes upon coeriain terns and esnditlons, the
relevant ones boing as Pnilows se

%1, %The Settlor drrevocably uenated, caded z2ud assipned
o and settled upon the Trusteecsy subject to ihe
Trusts and conditions horeinafter mentioned, all his
right, title and intersst in and to the cash and
securitiaes sot Oorth in Schadule YA" hapetin, vhich
cash and zecurities and sueh atner z2ocurliicg as nay
from time to tilva hereafter be substituted {for or
added to then are hercinafter collectively reforrad
to a3 Ytha Trust Dstatel,

2e Tro cash and securitics set forth in Schedule 143
horeto shall be transferred or decmed 0 have boen
transferred inio tha posseession of the Trustces ¢n
the JBih day »f Znv, l“rl ard the Trustecs shall
thercafter hold the Trust Estate for ihe Tructs
foliowling e

(a) During the lifetime of the fettlorfs daughter
ROLITA CFE o y but subjoct to the
prov.sions of Cilawe "'Bnreof t=

. (i) To pay her in cash so much »f the incoma
thereaf as the Truste s sBELL “in theldr
discration decldeog

(i1) To copita lire any surplus ineone from
timae to time prov;qeu, hoxmv«r, Lnat the
Tyvstecs way at any tine In their dise
cerotion pay such capitalised *nLC’L oyp
any portion thereof te tha fa*d,m_gg;n 1%

O

(1i1) To nake pajmanx to the said L;;Ldlmjﬁ




FOTETTv DTTEEA 2¢
- . of such amounts of capital
as they in thelir dlscretion may docides
e (iv)_To_advance to the said PR7ils i
S by wayof” lonn.qvcr asounts and on suchl
o et _ torms and socurities es they in tidr discres
A . tion may docide,

o o (b) Upon the death of the sald ToG ;T & ~ ~
: to divide tho Trust cslale remalndag in thelr hands -

L (1) imong her children or such =f the: ar she nay
" : by will apjoint, in such na: e and zubjoel to
' such conditions and 5tirvlaticns as she may by
her said #3111 or Codicil thnreth Ji?ﬁct ory
folillinz such appointsant or such ancgqu, -

(i1) Bqually among tho children of the said :
NPT I , too child or childron |
O0r @ uccearec cnild to stccard Lt~ his, her or
their parzutts share by reprocentotions

-
-
3
e

+ AT —

providsd that the Trusteaes shall reigin the share of any
e A ) beraficiary who has mt attaxnpd the azs of twentylive
Teoe e et S (25) years vat.L he or she spoll attzin that e, bub
' shall pay tie incone of °rch zhare to tha lawfal rrwvﬁian
o . of sueh barneflicsoty auriig his or her wise ity andg to th
e TR boneficiary hinaelf or herself when sveh beneficlwuy
: attains: e aze of bwsutyune (21) years,

Y 3, If the said [DEIATIT survives the §
' Sottior ard attain: tho age of Uwenty~iive yesvs, the

R : wiole Trust Tsbets en renadniug in the tands of the

N Tyustees shall ba pald over to her and tie Trust susll

e cenao and deitaroine,.

Rk 4, If {ho said Sy should Jig withount

leaving issue surviving hor, the Trustees shall pay and

asfoy LALE o the Trust bPeftate O T oo s U

PRI greated under Deed nf Denatlon dat-u thnn 2nu uay ~F
P u.;u, 1544 y DT should Lhal Yrugy o
date of the donth of the said I i 14 M ) o
then the said half :hwre zhadl be pase ::":L;“ribvtpd in
torns of the rald decd dated tho Ln; day =T august, 1744,
The rermaining 1kAJ‘V“aze of the Trust Loiazio rhall be

. . p'l.l.f-’ ‘J,AL\ tr&ﬂ~;&21‘?: : t’) .1.'?!1 CYLL,TA T _‘_' cl;:."tca

e o wnder a seod of Donation walec oo ZLrt July, 147, or

' shanlu trat Truct have terminated at L%o dole ~. ing

dastr o tho sald Pl Ui v .y Yhon the

Said hﬂf -;1’1’.&1‘@ -.uaJ—l ."’ pa"d OI' "3. t""LuLQQ ‘}il

toras o the sadd Trust peed dasea fle 2lst July. 1947,

1€ at the doath of the said ?“Lgld,rn T

‘tuou leaving issue swrviv.ay hor toth lhe said

i3 " ’ RLTLALLTH . _and the sadd Gibnlal . snall

L : . hhvh cacd wvithout izoaving isrue, Lo vinle ~f The Trust

Ll ' ‘ ' ’ state shall devolve upon tro T@ul‘h ry hedrs apvointed

T T e in the Lact LiLl of the said } i ‘A b ]

in the sharcs therein ncnlnaw ) ©

-
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T shoWld ure-loava no
vali¢ Last will, then vpon hexr inte-tats hoirg.
! : 8, Have os hercin provid 2dy the sald 1 U104 M o
' shall rot be entitled to cedoy assdiga, trarstor, .
pl&d“o or sc;L in any way to antic.palo ar ali nate hgr
rigkt to the income or capital heroinbaforoe nrov. tod
for, and, if shc should atics 1.ttt do g0 - and_the |
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docision of the Trustees as to whether such an ajtompt

ontitled to withhold paynent of -any-incene then. or .
thereafter recelved from the Yrust Estate and payaitle
to her, and, if the Trustecs showld decide to witntold

payrent of any income, ac thoy shall ke entitloed to do, |

they nay at their discretion inztead of paving zcueh
income to her, expend it for her use and bonefit in
such ranner, at such time and by payment to such pere
sons as they in their sbsolute discretion may deen f£it.

. any

6. The capltal and/interest devolving on the said
DGR A - " shall n»>t fornr part of %he
Joint Estate of horself and any husband che may marry,
nor shall the said funds be sublect to thwe narital
power of such husband, but shall e tho absolute and
uncoptrglled property of the saild Hiia) IB

-~

The Trust derives its income from dividends received
on certain sharqs held hyeét. For sach of the years during
which the Trvst has exist/it has derdved ineccme from thase
shares andy cave for two yoars, has pald over portilon of the
income to the beneficlary and has capitalised the balance in
accordénce with the provisions of Claus. 2 (a){ii) of the

Deed, The incomo recridved and the wmanner in which it was

dealt with 13 indicztrd in the following table :e i

1) (2) (3) (4) f
Feriod or yoar Dividend Incone Anounts Balance i
of ngsesrruent (after decuction paid to capitime -
onded the 33th of rllowable the benge Yiscda

June expenditure ) ficiary,

1951 £ 78 N £ 78 ’

1952 £407 350 £117

1953 £452 £ o0 £362 :

1954 £462 £460 L2 i

1655 £531 £300 #1231 :

1956 £555 HIL £555 |

In a further deterzination of the appellant's liabil-
;f:y for super tax for the years of assessment gset out in colw ]
(1) of the above schodule tHo Commdseioner included in the !
appellant's 1ineoiie sublect to super tax the respective anount;!
dotailed in eolumn (4) above and issued additionel assessmon-ﬂ
en the appollant in respect of his income subjoct to syper fu?
Appellant has bdged an appeal agalnst thesa assessaontc, '

claining that noither by reason of Section $(5) of the Ineoua

!
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Tax Act, 1941, nor by any other provision of that Act can the
amounts in question bo deemsd 0 be the iidode of tha appel-
lant .

It is common cause that 1iability on the apprellant
can arise, If at all in this case, only under the provisions
of Section 9(9) of that act,

The scction reads as follovs t=

"If any person has rado in any doed ~f donation, selflonent
or other dizposition, a stipulation to the effzct that the
beneficiaries thercofy »r some of them, shall not receive
the income thereunder, or some portinn of that inconme,
until the happconin:; nf some evont, viethoer {ized or cone

tingent, 50 much of any inesne az would, in ernseguence of

the donation, asettlement or othor dlsyositinn, but for such

stipulatinn, »e recoived by or accruo to or in favour of

oy be deened to bo rgenived by or to acerve to nr in favour

of the boneficiarion, shall, until tihe haurening of
event, or the denth of that pergon, vhichsyv-r {irst taves

place, b deened to be the income of that porcon, ™

Hr.

thizt

Liids

Heyorowitz, who appearcd for the appeliarnt,
argued that bofora Section 9(5) can be applicd to any inenmo
undor the Trust Decd, firstly the Dsed nust contain a otipulas
tion to the effect that the beneficlary shadl not raccive the
inconta thereundar unt:l the happoning of some evert, flred ox
contingent, and, sacondly, that but £-r such stiprlatisn tho

income wovld in comsecucnce Af the Daed be racoived by or

accerua to the bereflciary.

Devaloping the firzt argnmént Hr, Sey vty o
tondad that tho M"event' referred to in Scction (%) of the iAct
could not be that contsomplated in Clauso 3 of the Deed since

it was clear that tre benefieclary could, by virtua of the
exercisa by tho Truste~s of their powers undor Cleuse 2(a)(1)
__of the Decd, recelve income prior to the date contenplated in
LClause 3.'_“hccordingi;:>1f ¢hat vas not the "event" {ha only
alternative, 60 tlhe argument ran, was to treat the exercise by
the Trustees of their discretion in terms of Section 2(a)(1)
of the Deed as such “event",

Despite previsus cociasions in

the Income Tax Special Court to the effect that such an

of diserction could be treated as an "evont" within tho meaning

gxercelsd

ey i et M-
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of Section 9(5) (see o.g. Rulgtt Y. Commissiener for Iriand 1
Revenugy 13 S.A.T.C. 583 Zncome Tox Arpeal Do, 3933 (unreported)s
Rl Ingota Tox Case Hoa 775, 19 S.4.7.Ce 314).  ur, Neyeroritz

L contended that the exerciso of theo Trustees® diseratinn could

nof be regerded as an "svent'. Accordingly, as the Doed of
! fettlazent contained no stipulation that the benaficiary was

not to receive tho inceme thereundar until the hanpening of

gome “event? witnin the neaning of that word as used in Seciilon
9(8) of the Act,y the first requircnent for 4ne application of
that soction was not prerent and acecordingly it had no aprlicae

tlon to the Peed with which this Court is dealing,. i

o el e dn L s

I do nnt agree with the subzisslen that there is

i
the presont Deed no “event® within the meaning of Scction 9(5)

o \\i : of the act. It 43 uwnnecessary to decide whether or not in an
d2 s besasia ' % aprropriate case the exoreise by tho Trustees of a diserction
Tt e i to withhold paynent of incone to a beroficiary can or canmt bae
FLLoot Aty an evont within the meaning of that section, There has, &8
T etaon : - T havo indicatod avove, been more than one cecision in the
Gt . ' Inesme Tox Special Court that the axereise of disecretisn hy tha
ST oreond ’ . Trustees does gqualify as such an “event', It is unnncessary

:-";\‘ (834 827 1D .
b8 a0y for ne to expross any opindon oa the correctncss or therviso

:-J . of those decisions. In the prec~nt case, however, in ny‘view %

T OSaTd Gievaees

N ;“ T the event stipulated in tho Deed of Sotilement was the buice !
. T R ficiary survivi-g the doror and attaining the aze of 25 yours, !

{J.;:&ia;:fai; ; f,e4 the event stipulated for in Clause 3 of the Deed, Until !f

, t};’ﬁ ng_jn "Ml Mi tho happening of that ovent the boneficliary was mot entitled to '

S LE msear i ~ redeivs such portion nf-the incoma of tho Trust as the Trustees J
- LA ERHA L

in their diserction might decide not to.pay her., The stipula-

tion absclutely prevonts the beneficlary from recelving olther

&
!
%
‘2
f
S
»
¥
(2]
pd
ol
e
- -

the whole or such portilon of the income as the Trustees nay

TN .
¢ declide not to pay to her and is aceordingly, dezplis lir.
el pivony odd - ]
" ) Hoyeroywityls subuission to the contrary, a stipulation that the
< ¥

beneficiary "shall not roceivs the income thereusdor, or $o0eé

portion of that income, until the happeniig of scme cvont,

v

- -
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vhether_ fixed or contingert, ...".

—— e —— —

In ny view tha Doed of Settlement in the pxe”&nt
case gsatisfies the first reguirement for tho application »f
Saction 9(5) »f the set in that it contains a stipulatinn that
the benoficlary shall not receive the inceme or such rortion
theroof as the Trustees in the exorcise of their discretion
under the Deed may declde, wntil tho happening of an event,
namely the beneficiary surviving the dowuor and attaining the
age of 25 years. A%’

Is tha other requircuent for the application »f
Saection 9(5) present, nazoly that but for such stipulatinn the
incone wodd in ¢onsequence of the Doed ba reccived by or
accrue Lo thie beneficiary ¢  That such murt o the ofrect of
the Deed brfore the incemoe not recoived by the bansficiary cun
be deemed to bhe the income of the donor is, Y think, clear from

the wording of Section 9(5) itsolf as well as from the decisions

in the Income Tax Special Court in Income Tax Caze Fo. 073,

16 8.A.7.Ce 2303 and Inc-me Tax Case Mo, 779, 19 C...T.C, 3id.

A5 T understood tho arpment of dr. Lanbart, £°r the Conmissione
er, he did not seck to comtwvrt theco prepositionn, In the
first of theso cases the Court was deeling with a Tirusi . ecd
uhlch.}nggz,g;_ﬁ provided that the inc-me availablae fron the
Trust Fund from tine to time was to be varted in the donea ube
Joct to the rights rocorved to the donors The Ueed wont on to
provide that on the death »f the doner one half of such incone
was to be paid to his widow for and during her lifetime srad

the othor half would be paid to the donea. On the death of the

widow of the donoT the whole of the income would bo—paid—to the -

denoe. Ong of the questions in issuwe was whether the provie
glons of Section 9(5) as it thon read wers appliczble to the
Deed so that the income from the Trust Fund could be deemed to
be tho donor's jncome. In the course of his jJudonent the

Prosident of the Income Tax Special Court sald s-

T
)

[
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contenplates a h rothecls, viz,., the cxistence of
lation that ths benefielary shall not reucive the
under the Peed till the heppening of an aevent.
the suhesaction providos whot 15 to be deemed to be the
dev-lutinn o the incore until the event takes nlsaco.
That develution is back to the donor If ppart from the
_stipulation it would be received by or accrue to tne

enof'iciary conecrned, "

incone

In that cnse it was held that but for the ctipvlation that tne

donee was only to receive one half of the inenrme upon the _

death of the donor the dones vould have been entitled to havo
boen paild tho income forthwith.
the torms of Section 9(5)} of the Act asplied.

was followsd in the second of the tro cases quoted above, in

which Horton Thompgong Je  quetes with avyproval the necsape
from the Judsment of the President of the Incwme Tax upccial

Court in Inc-ne Tax Caca ib, 673 as set out above., The

learned Judge then wont on to arvly the reasoning in the
passago gquoted above to the circumstances of gho case bafore

him,

Refsrence was also made t0 Inenme Taxn Cose Mo, 823,

21 S.A.7.C. 77, in wiich [hwton ©h-omreon, J. was roguir.d o

decide whather certain incowe r codved by a Trust crans i LY
the set:lor must be deemed to be inccne in the hands o3

settlor in torms of Scctinn 9(5) of Act 31 of 1941, i do

not understand this judguent to depart in auy way fr~o the

principie accepted in the two pravious Judgmnents, nanely,
that before Sectlon 9(%) can apply it nust be shown that but

for the stipulation in the Deed tho Income would in conse-

gquence of-the Deed be_roccivaed by or_secruﬂ_to the Loneficlalye

The rezult arrived at in this latter care, viz. Inclng Tax
Cace Ko, 823, it is true, differs from that arrived at in
Income Tox Care il0. 779, sirra, but the lenrncd Judge oxe

~ ,

Lecondly,

It was accordinzly heid that

This decision

"An analysis of tha sub=cection-shows-that-it first. of all .

a stipu=

PR §
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preasly states that the Judgment in Inerme Tax Chase ﬂo;‘Ezﬁ’was
givon on the btazis of the facts of that particwdlar Trust uead
which he stated t0 be different from those he wme coneidsring in

Incsne Tax Case Ho, 823,

in my view, accordingly, this principle nust be applied

in the case ~f the prezant Deed and the questlon renains
but for the stipulation contalnod in Clauge 3 of tuo Decd ik

amounts wvhich the Trurtees in the exercise of their dincretion
aid not pay to the beoneflciary would by virtue of ‘he Dead have

boen reccived by or accrued to the bereficiary.

;? Mr. Lanbart contended that but for the stipulatli-n the

asounts not paild by the Trustess to tha beneficliar: woulu huve

been paid to or received by hore He polintad out that Toseninrig
was, while she lived, the only boneficiary contopgplated by tho
Decd and if she survived the dapor and reached the age »f 25
years she would be entitled to the accuaulated iucnna as

the ecapital in tho hauds of the Trustess at thot

rocaived by or acerne to tho benelliclary, bLut fnrr treo stiyv
tion, if in termg of the Desd she had a verfed pightt to tre ine

¢ne at the time of roceipt by or accrual of sueh ineons Lo tha

Frustees, If the beneficiary had no such right tho lucone

could neot be reccived by or accrue to her whether or rot there
is a prohibition in tho Decd egainst the Loneflciary rzeriving

the ine~me, Accordingly, so the arvgusent ran, tho prohibition

against recaipt can dnly have moeaning aund offeci—rhore—tho —

beneflciary has a veened right to the ircome and would have been
entitled to recelivae it but £2r the fact that the stipulation
prohibits her from recoiving it

T cannot agres with thies submission. It <ooms to na

that if the beneficiary has a vested right t~ t{he inceme at the

time of its veceipt by the ¢rustecs the income eculy be treated
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as taxable in the hands of the beneficlary in which event it

would not be taxavle 1in tho hands~of tho Trustees er the donor,

In the present caszae the benefliciary has no vested right to ro-
eceidve the incrme at the timc of its roeceipt by or
Trustecs, but she has a contingent right to rec..vo
and but fer the fact that ithe Desd stipulates
ars nf age, having swrvlved the

she reached 25 yos

raceive such portion ~f tho lneome as
she would during the

thereo would have

diser-tinn dmciduﬁ not to pay her,

yeors in gquestion have rectived o accrued to

er all the inesna.

This conciusion, which refors only t» the tax yoars

ending on the 3Cth Junc, 177% %o 155¢, i-cluslve, 18 mot

aftzctad by tho Jact itlhat thers may eventvally prove Lo ba

abould Insonavie not

L e raw
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alternative benoficisriaes o

or, surviving hin, not reasch 2§ years of ages. During the tox

voars in question she was olive und the only beuaficlary cortone

platnd by the Trunt and bul 177 the stipvlation in Clayre 2 of

the Deed of Ssettlanent the income would have been ¥oesivas Ly

or have accrued tn her,

el Toguies aonk

1 concludo, therefnre, that tne se

”
IRk y

the arplicatisn of Section 9(9) of the Act I8 prose.tl i vhis

i
case and tra iac~me AF Lha Trust not pald to the beneficiary in
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of the a;peliant, {

The nrpoal accordingly falls,
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CASE

- (NO._6973)

(Beard in Johannesburg on 1§th-August, 1975)

"JUDGMENT -

JOHANNESBURG, 18th August, 1975

COIMAN. J: On the 31st July, 1968 the appellant created a

Trust for the benefit of his son Michael,

bofn in June 1945. At the same time he created another

. Trust for the benefit of his éon Petex>.' ~; who vas

born in September 1947. There was a third Trust in favour

&Lof another sén,"but'nothing relating to that third Trust

affocts the present appeal. The Trusts vere framed in

identical terms, and to each of them the appellant made a

donation of R10 000. = In addition, it would appear, he pro—

T . C _

.’r,,. e
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e
vided each of tﬁe.Trusts with further funds dn some basis,

The evidence in that regard was not clear, but that is of

T m————

‘no importance because the appellant and the respondent were

both-content to have the ;ppeal decided on tﬁe footing that
the capital of each of the Trusts came from the appellaﬁt.
The Trust Deeds are lengthy documents, but two of the
pmaterial provisions which appear in each of them may be
sumnarized in these terms: In each case the capifal of thé
T?ust was nof to be paid to the beneficiary before>the
deaths of both.the appellant and his wife, and in any evenf

not before the béneficiary had reached the age of 30 years.

~If the beneficiary died before he became entitled to the

capital of the Trust, his interest therein would devolve

20

- asfollows: — . _ _

upon another person or persons.
The only other provision which is material to this

appeal is Clause 25 of the Trust Deed , reading in each case

C—— .
—_— —_—

—_— —_—
—_—— PR —

"A11 nett income accruing from the assets in the Trust
from time to time shall be utilised and devoted by the
Trustees for the maintenance, support, education and
reasonable pleasures of the Donece or other beneflclary,
but the Trustees shall have the power, in their

" absolute dlscretlon, to withhold the whole or any

_ portion of the income and such income or portion

~ thereof so withheld shall ‘be added to the capltal and

reinvested." o .
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The Trustees did not, during the tax years ended

28th February, 1971 and 28th February, 1972, distribute

the whole of the incomé of the Trusts. In each year soﬁe

income was retained. The figures are not important, and

there are no facté‘iu dispute. The only question is

whether the Secretary was right or wrong in applying

- Bection 7(5) of the Income Tax Act; as he dia, and in

contending,'on that basis, fhat the withheld income was

deemedkto ﬁe the incouwe of the appeliant._ Sub-section S
10 of Section 7 of fhe Income Tax Act of 1962'readé as follows:

"If any person has made any donation, settlement or
other disposition which is subject to a stipulation ox
condition, whether made or imposed by such person or
anybody else, to the effect that the beneficiaries
thereof or some of them shall not receive the incope
or some portion of the incowe thereunder until the . - .-
happening of some event, whether fixed or contingent, *

- so much of any income as would, but for such stipulation
or condition, in consequence of the donation, settle-
20 - ment or other disposition be received by or accrue %6

-~ or in favour of the beneficiaries, shall,, untll the -
happening of that event or the death of- that person,
vhichever first takes place, be deemed to be the income
of that person.™ .

The sub-section ewmbodies four requirements which must

___ bve-satisfied before income acCruifig to a Trust can be
’ #
deemed thereunder to be the income of the donor.

.Firétly, there must have been a donation, settlement

__or other disposition. Secondly, it wust-have been-subject

I 30  to & stipulation or condition governing the distribution of
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the income, or part of it, to & beneficiary. Thirdly, that

stipulation or condition must provide that the income, or

part of it, is not to be received by a beneficiary until
the happening of some event. Fourthly, the circumstances
wust be such that, but for tﬁe stipulation or condition,
the income in question would have been received by, or
would have accrued to a 5§ﬁeficiary.
The first and second of the requirements which I have
pentioned aredclearly preseﬁt in this case. There is mno
10 dispﬁte about that.
)ﬁf I heard some argument on the question whetﬁer the
fourth requirement was or was not satisfied, and also on the
_“;?ueéfidn whether an exercise of discretion by the Trustees,
under & pfovision like C;ause 25, could-be an 'event' within

the meaning of the third of the requirements which I have

extracted from the subsection. I need not discuss those

wltimately accepted by the representatives of both parties

(ggfrectly in my view) that both questions should be

20 answered in the affirmative. That left only one matter in

debates, or their subject-mwatter, however; because it-was— -
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contention,namely, whether the stipulation or condition

governing the distribution or non-distribution of the income

in the Trust beé&g-ﬁéfore me was one which brovidéd tﬁat
the incéme, or part of it, was not.to be received by the
beneficiary in each case until the happening of the material
event, hawely, the exércise by the Trustees of the'discretion
coniérred upon them in Clause 25.
I have great difficulty with the contention on behalf
of ‘the Secretary that the stipulation ér conditionkwas of
that character. The subsection provides for a suspensive
provision whereunder theAbeneficiary shall not receive income
- wntil the happening of an event. I stress the expfessions
‘shall nhot' and ‘until'. Each of the Trust Deeds before me
embodies a resolutive provision. It requires that the income
_ o
shall go to the beneficiary unleés the Trustees make the

‘glection to withhold, which constitutes, for the purposes of

i l the ubsection (if_that subsection applies at all) the

20

| Yecessary event. 1 Stress here the words 'shall' and ‘unless'

I am dealing with a charging provision which artificially

deens income to be the income of a taxpsayer when de facto
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it is not, and such a provision must be strictly inter-

preted. I do not see on what basis I would, in meking the

_neéessary‘interpretation, be entitled to equaté the éxpres;‘
sion 'sggl; «ee. unless' with the expression 'shallépot ceo
until', which, to my mind, conveys precisely the opposite
meaning. It is m& view therefore that the stipulation or
condition in Clause 25 is not such a stipulation or condi—;
tion as is required to be operative before Section 7(5) can
i

be applied.

I ap fortified in that view by the unreported decision

| by Bloch J in Income Tax Anpeal No.5928, decided oun 18th
November, 1960. The iearned Judge, sitting as President

of the Cape Income Tax Special Céﬁrt, was there called

upon to deal, inter alia, with Section 9(5) of the Income
Tax hct then in force. That section was similar in its
material terms with the present Section 7(5). He had to

decide whether the provision was or was not applicable to

a Trust Deed which embodied, as each of the Trust Deeds
before us does, an injunction that the Trust income was

to devolve upoun or for the benefit of a beneficiary, dbut

. subject toa proviso that the Trustees, in their discretion,



- o | 7

might elect to withhold the income or part of it.

The learned Judge, after expressing the view that the

— -

e = amet

————— ey — ——

eﬁercise of a discretion by the Trustees could be an event
within the meaning of the subsection with which.he was con-

cerned, went on to say this:

¥ .. a stipulation that a minor beneficiary shall
receive no income unless and until a trustee decides
that he has reached an age of discretion could make
the exercise of the trustees' discretion an event.

10 Such a case, however, seems to me to be fundamentally

: different from the present one. To start with, it
seens to me to be an abuse of language to construe.
words like ‘the income shall go to the beneficiary - = :
but during her winority the trustees may in their
absolute discretion withhold it' as being tantamount
to 'a stipulation that the beneficiary shall not receive
the income unless the trustees so decide'. In the -~
former case the income goes automatically to the bene-
ficiary unless there is a decision to withhold: in the

20 latter case nothing can go to the beneficiary unless
the"trustees decide that the beneficiary shall receive
it.

 The decision in Income Tax Appeal No.5928 was reversed
on appeal, but on a ground which was entirely unrelated to
' thé part of the judgment which I have quoted. The Apgellate
Division, indeed,'fouﬁd it unnecessary to say anything at all

about Section 9(5),

&~ —— —— — T Inthe circumstances it is, in my view, unfortunate that
| the.judgment of Bloch J oun that aspect of the matter was
50 never reported. As I have indicated, I agree with his

. approach; indeed, I see no contrary approach which is




tenable, and I therefore adopt it.

The appeal succeeds and the matter is referred back

to the Secretary for reassessment on the footing that

Bection 7(5) of the Income Tax Act is inapplicable.

PRESIDENT

(Mr S.W. Sapire of Messrs I. Mendolow and Browde, Attorneys,
Johannesburg, appeared on behalf of appellant;

Mr R. Langley represented the Secretary for Inland Revenue).




IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the appeal of:

ESTATE LATE C.N. DEMPERS ees¢...... appellant

versus

SECRETARY FOR INLAND REVENUE ......... respondent.

Coram:  Wessels, Trollip, Corbett et Miller, JJ.A., et
G’&lgut, Add A

Heard: 11l March 1977
Delivered: % - 1977

JUDGMERNT

CORBETT, J.A.:
This is an appeal, by way of a case stated,
from the Special Court for the hearing of income tax appeals

within the area of jurisdiction of the South West Africa

Division of the Supreme Court. The then appellant appealed
against assessments of norma]l taXx and super tax for the

year/evseees
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year of assessment ended 30 June 1969 and of normal tax
for the tax years ended 30 June 1970, 30 June 1971, 30 June
1972 and 30 June 1973, raised upon him by the respondent.
The Special Court dismissed the appeal. The matter now
comes directly to this Court, the parties having agreed to
dispense with the intermediate right of appeal to the South
West Africa Division.

While the appeal to this Court was pending the
appellant died. At the hearing before us appellant's coun-
sel applied for the substitution of the executors testamentary
in the appellantt's estate as appellants in the matter, There
was no objection and the substitution was granted. For con-
venience, however, I shall continue to refer to the late Mr
Dempers as thevappellant.

It appears from the statement of case that duriﬁg
the relevant period the appellant was a resident of Windhoek,
in South We;t Africa. He carried on business as a financier

and derived income by way of salary and fees as a director

of/eeus
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of companies, interest and dividends. By nine separate
deeds of donation the appellant created nine trusts in
favour of each of his two major children and each of his
seven grandchildren. Eight of the trusts were executed on
16 April 1969 and the ninth on 28 September 1970. To each
of the trusts the appellant donated the sum of R100 000-00.
The various trust deeds are in similar terms., That in favour
of his grandson, John Dempers van Zyl, is taken as being
typical of them all and has been annexed to the statement
of cases In it appellant is referred to as "the Donor"
and grandson John as "the Donee"., The preamble to the

deed recites, inter alia —

"WHEREAS the Donor out of love and affection
which he has for and bears unto the Donee,

is desirous of meking provision for him in
the manner hereinafter set forth and is also
desirous of benefiting certain institutions."

In the body of the deed it is provided that the Donor gives,
settles and donates upon trust the sum of R100 000-00 upon

the terms and conditions and for the purposes thereafter set

fonth./. son
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forth. The deed proceeds to nominate the first trustees
appointed to administer the trust, +to define their powers
and duties and the rights of the Donor, and to stipulate
how the income and capital of the trust is to be applied
and is to devolve. Clauses 17 and 18, which fall into the
last-mentioned category, are of paramount importance in this

appeal and should, therefore, be quoted in full. They

read:

"17. (a) Until the Donor's death the net
annual income of the Trust, after the
deduction of legitimate expenses and
disbursements and trustee!'s remunera-
tion as hereinbefore provided, may be
used and expended by the Trustees in
meking donations to any charitable,
ecclesiastical and/or educational
institutions as they may from time to
time decide upon, and/or for the
benefit, welfare, end maintenance of
the Donee and/or issue;

PROVIDED that it shall be in the abso-~
lute and ‘uncontrolled discretion of
the trustees as to the selection of any
beneficiary to the income or as to the
amount to be pald out and the trustees
shall be entitled t0 pay any one or more
or none of the beneficiaries and to
accumulate the whole or any portion of
the/eees.
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(b)

(1)

(i1)

5

the income and provided further that
any income not paid out in any year shall

become and form part of the capital of
the Trust.

After the Donorts death the Trustees shall
in their sole and absolute discretion use
the income of the Trust Fund or such por-
tion as they may deem necessary for the
welfare and benefit of the said Donee

and the balance of the income (if any)
shall accumulate in the Trust.

The Trust shall terminate in the following
way:—

(a) One third of the total Trust Fund as
it then exists shall be paid to the
Donee on him reaching the age of 25
years

(b) 504 (Fifty per cent) of the remaining
of the total Trust Fund shall be paid
to the Donee on him reaching the age
of 30 years

(¢} The balance of the Trust Fund shall
be paid to the Donee on him reaching
the age of 35 years.

If the Donee shall have predeceased the

date of Termination of the Fund as set

out above the Fund as it then exists on

the death of the Donee shall be paid in
equal shares - to issue surviving the said
date and if there be no issue so surviving
then in equal shares to the other trusts
established by the Donor during his
lifetime,

PROVIDED/ /...
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PROVIDED that if the said Donee shall have
died leaving no issue but leaving a spouse
surviving, the Trustees may in their sole
and absolute discretion from time to time
decide the amount to be paid out in the
support of such surviving spouse as long
as they see fit and thereafter they shall
pay in equal shares the remainder of the
total trust fund to the other trusts esta-
blished by the Donor during his life-time.

PROVIDED further that if any beneficiary by
virtue of clause 18 (ii) be a minor, his/her
share shall be retained and held in this trust
with all the rights and powers contained in
this Deed and the Trustees shall use so much
of the income of such share as they shall in
their sole discretion deem necessary for the
welfare and maintenance of the said minor,
accumulate the balance and pay the capital
and accumulated income to the said minor when
he or she has reached the ages as provided

in clauses 18 (i)(a), (b) and (c).

If any or all of the said beneficiaries shall
have predeceased the date of Termination of
the Pund as set out above, the other stipula-
tions of clause 18 shall prevail."

With these clauses must be read clause 4 which defines

the term "Trust Fund*:

"4« The terms "Trust Fund" where#ér it occurs
in this Deed shall mean and include:-

(a) all the assets initially forming the
subject of the settlement, whether such

85set8 /e ene




Te

assets are registered in the names of the
Trustees or otherwise;

(b) any security or assets in which from time
to time the proceeds thereof shall be
invested;

(e) &all the additional sums or assets which
the Donor or any person may donate to
and vest in the Trustees as part of the
settlement and trust administered by
them in terms of this Deed, and

(d) all interest and accumulations of interest
income and growling produce generally arising
from any funds, investments or re-investments
held or made from time to time by the Trus-
teeg."

On 27 June 1973 separate deeds were executed by
the appellant amending the original deeds by deleting clsuses

17(a) and 17(b) thereof and substituting a new clause 17

reading as follows:

"The net annual income of the Trust, after the
deduction of legitimate expenses and disburse-
ments and trustee's remuneration as hereinbefore
provided, may be used and expended by the trustees
for the benefit, welfare, and maintenance of the do-
nee and/or 1lssume." -

tax
This valkiation affects only the 1973/year.

After/.....
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After the trusts had been constituted the amounts
of R100 000-00 which had been donated to each of them were
lent by the trustees at a rate of interest to a compaﬁy
known as General Imports (Proprietary) Limited (hereafter
referred to as "General Imports"), Appellant and General
Imports carried on a partnership business under the name of
Ce. Dempers and Company. Interest payments by General Im-
ports on these loans were put through the books of the
partnership and credited to the various trust accounts main-
tained therein.

During the tax years in question all the interest
paid in respect of the trusts created in favour of the appel-
lants children was distributed by the trustees to the chil-
dren as and when received, Consequently, for reasons which
will later become apparent, these trusts do not figure in this

appeal. In the case of the trusts in favour of appellant's

grandchildren the vast bulk of the interest accruihg was
accunulated by the trustees. Relatively small amounts were

in some instances and in some years expended by the trustees

fOI‘/........
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for the benefit of the individual grandchildren. The total
amount so expended during the relevant tax years was R2 2563
whereas the total amount accumulated over the same period was
R257 906. The trustees made no payments out of the interest

by way of donation to "charitable, ecclesiastical or educational
institutions®.

In determining the appellantts liability for income
tax under Ordinance 10 of 1961 (South West Africa) for the
years of assessment under review, the respondent, applying
sec. 9 (5) of the Ordinance, included in appellant's income
for each tax year the annual amounts of interest (totalling
R257 906) which the trustees had accumulated snd not paid out
to the beneficiaries under the trusts. The crisp issue which
arises on appeal is whether or not the amounts in question fall
within the ambit of section 9(5). The Special Court found

that they do. I%¥ is contended on behalf of appellant that

- -~ —

they do note I now address myself to this issue.

Section/. L B
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Section 9(5) of Ordinance 10 of 1961 (the English

text of which was signed by the Administrator) reads as

follows:

"1f any person has made in any deed of
donation, settlement or other disposition,

a stipulation to the effect that the bene-
ficiaries thereof, or some of them, shall

not receive the income thereunder, or some
portion of that income, until the happening

of some event, whether fixed or contingent,

so much of any income as would, in conseguence
of the donation, settlement or other dispo-
sition, but for such stipulation, be received
by or accrued to or in favour of or be deemed
to be received by or to accrueto or in favour
of the beneficiaries, shall, until the happen-
ing of that event, or the death of that per-
son, whichever first takes place, be deemed

to be the income of that person."

The English wording of this subsection is identical to that
of sec. 9(5) of the Union Income Tax Act No. 31 of 1941,
as amended by sec. 4 of Act 39 of 1945, Act 31 of 1941 was

repealed and replaced by the Income Tax Act No. 58 of 1962.

In this latter Act the counterpart of sec. 9(5) is to be'

found/.....
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found in sec. 7(5), which in turn was amended by sec. 9 of
Act 55 of 1966, 1In its present form, sec. 7(5) differs
in certain minor respects from sec. 9(5) of the 1941 Act,
as amended, but is essentially the same provision.

So far as I am aware, there is no reported decision
dealing with the interpretation to be placed on sec. 9(5)
of the Ordinance. There are, however, a number of decisions,
mainly of the Income Tax Special Courts, relating to the con-
struction of sec. 9(5) and sec. 7(5) of the South African
legislation. From their lack of uniformity these decisions
indicate that the courts have not found these sections easy
to apply when confronted with certain types of donation or
settlement. Before considering some of these problems,
however, there is one matter deserving of mention.

Prior to the hearing of this appeal and as annexures

to their heads of argument, respondent's counsel (as is often

the practice) furnished the Court with copies of certain un-

cestain
reported judgments of ke {Special Courts. At the hearing

Mr Kentridge (on behalf of respondent) indicated that he

proposed/....
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proposed to refer to these judgments in argument, He was
then asked by the Court whether the use of these judgments

in this way would not involve a contravention of the secrecy
provisions contained in section 4 of Act 58 of 1962. (See
also the similarly worded sec. 4 of the present Income Tax
Ordinance in South West Africa, 5 of 1974.) Mr Kentridge
pointed out that in one instance (Case No. 5928) the judgment

had been taken on appeal to this Court (see CIR v Berold,

1962 (3) SA 748 (AD) ) and although decided on appeal on
another aspect of the case the whole judgment had, by virtue
of the appeal, become public property, as it weres In regard
to the other cases he conceded that as far as he was aware the

taxpayers concerned had not consented to the contents of the

Judgments being disclosed in this way and indicated that he

did not propose to make'use of thesé judgments, I thihk that
in this regard counsel acted very properly.

The use in tax appeals of unreported judgments
of the Special Couit by the legal representative of the

Secretary for Inland Revenue is g matter that has arisen

frequently in the Special Courts and in several instances

" before/e.. o -
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before this Courte. It is consequently appropriate, bearing
in mind the secrecy provisions in the Act and in the S.W.A.
Ordinance, that this C§urt should state its attitude to this
practice,

In each of these statutes sec. 4 prescribes that
every person employed in carrying out the provisions of the
Act (or the Ordimance) shall preserve and aid in preserving
secrecy with regard to all matters that may come to his know-
ledge in the performance of his duties and shall not communi-
cate any such matter to any person whatsoever other than the
taxpayer concerned or his lawful representative, nor may he
permit any person to have access to any records in the possesg-
sion or custody of the Secretary except in the performance of
his duties under the Act (or the Ordinance) or by order of a

competent Courts As was pointed out in Silver v Silver

(1937 NPD 129), it is necessary for the purpose of adwinistering

the Act that the fullest information be available %

o the De-

partment of Inland Revenue; and that if such information

is to be obtained there must be some guarantee as to secrecy.

For this reason the courts dePOtu?eadily gra@t ?rders,'againét_"

- r]
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the will of the taxpayer, for the disclosure of information
falling within the terms of sec. 4.

This secrecy extends to proceedings before the
Special Courts Sec. 83(11) of the Act and sec. 59(8) of
the Ordinance each provides that the sittings of the Court
shall not be public and empowers the Court on the application
of the appellant to exclude from the sitting or to require
to withdraw therefrom any person whose attendance is not
necessary for the hearing of the appeal under consideratione
And in practice the Secretary's representative, when seeking
to use information gleaned from the affairs of another taxpayer,
has been required not to disclose the source of his informa-
tion or the fact that it is information given by a particular

taxpayer (see Income Tax Case No. 879, 23 SATC 232; but see

also Regulation B7 of the regulations promulgated under the

Income Tax Act of 1962). 1In terms of Rege. Bl5 the Secretary

is empowered, with the consent of the appellant concerned and ~

in such form as the appellant may approve, to arrange for the

publication of such decisions and judgments of the Court as he

may‘cqnsidét to be of general interests These judgments are

‘

published/....
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~
published in South African Tax Cases in a form which omits
reference to the name of the taxpayer and, generally, other
identificatory information.

Ideally, judgments which are not so reported would
relate to cases where the taxpayer had refused to give his
consent to publication of where the judgment was not of
general interest. Where the Secretary's representative seeks
to quote a judgment of the Special Court as an authority, it
means that the judgment must be of gemeral interest. 1If,
therefore, i% is unreported, this would be attributable to the
taxpayerts refusal to consent to publication; since, if the
taxpayer were willing, it ought to be reported, The use in
Court by the Secretaryts representative of unreported judgments,
where the consent of the taxpayer concerned has not been ob-
tained, amounts thus, in my view, to a breach of sec. 4 of the
Act either by the representative himself or, when he is not a
member of -the Department, by the Departmental member who brig{eq.
hims, To the extent that this has become a practice in the

courts dealing with income tax appeals, this Court should, in

my opinion, state that the practice is not in accordance with

the above-mentioned secrecy provisions,.

e —— I/eenn.
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I return now to the merits of the appeal.
As has been pointed out in many of the previous cases dealing
with the South African legislation, upon analysis sec. 9(5)
first of all contemplates a hypothesis and, secondly, pro-
vides for a deemed devolution of income. In the case of
donations, the hypothesis is that the deed of donation con-
tains a stipulation to the effect that the beneficiaries there-
of or some of them shall not receive the income thereunder, or
some portion thereof, until the happening of some event, whether
fixed or contingent. If it does, then (and here I ignore the
case of income deemed to accrue or $o be received) so much of
any income as would in conseguence of the donation, but for
the stipulation, be received by or accrue to or in favour of
the beneficiaries is deemed to be the income of the dpnor
until the happening of the event or the death of the donor,
whiphever first takes places It would seem that the mis-
chief which the subsection is designed to combat is a ceftain
type of tax avoidance. Generally speaking, a taxXpayer is

perfectly/s.cs..
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perfectly entitled to reduce the amount of his income,
and thereby the income tax payable, by giving awey income

producing assets owned by him (see CIR v King, 1947 (2) SA

196 (aD), 208). In sece. 9 of the Ordinance, however,

(as in the case of the corresponding South African legis-
lation) certain limitations are placed upon the right to avoid
in this way liabilityfor the payment of tax. One is that a
taxpayer cannot avoid such liability if he makes his minor
c¢hild the beneficiary of the income to be derived from the
assets so donated (sec. 9(3)); nor can he avoid liability
by achieving this in an indirect manner through the instru-
mentality of a third party (sec. 9(4) ). Another limita-
tion is that he does not avold liability where he retains the
right to revoke the right of the beneficiary to receive the
income of the donated assets or to confer the right upon
someone else (sec. 9(6)). And finally there is the limi-
tation contained-in the subsec%ion presently ﬁndér consider-

ation (sec. 9(5) ), which seems to be aimed generally at

preventing/.....
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preventing the avoidance of tax liagbility where and so
long as the donor does not permit the beneficiary of the
gift to enjoy immediately the income to be derived there-
from. In each case avoidance is prevented by the income
in question being deemed to be that of the donor.

In determining the applicability of sec. 9(5)
to the facts of the present case, the first question which
the Court is required to decide is whether the hypothesis
is satisfied, i.e., whether the trust deed, which is undoubted-
ly a deed of donation, contains a stipulation to the effect
that the beneficiaries thereof shall not receive the income
thereunder, or some portion thereof, until the happening of
some event, whether fixed or contingent. An essential in-
gredient of such a stipulation is an "event" until the happen-—
ing of which the beneficiaries of the Trust shall not receive
the income thereof, In the case of the trust presently un-
der consideration (and similér kinds of trust) there appear
to be two types of event which might possibly conform to the

requirements of sec. 9(5). They are:
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(1) the exercise by the trustees of the discretionary
power granted to them under clause 17 (both in its
original form and as amended) of the deed of trust
to pay the income, or portion thereof, to the bene-

ficiary; or, alternatively,

(2) +the attainment by the donee, successively, of the
ages of 25, 30 and 35 years in terms of clause 18
of the trust deed.
As regards the first of these, there are a number
of cases in which the exercise of such a discreticnary power
by a trustee has been regarded as being an event within the

terms of sec. 9 (5) (see, e.g., Hulett v CIR, 1944 NPD 263,

269; Income Tax Case No. 775, 19 SATC 314; Income Tax Case

No. 1033, 26 SATC 73). The general reasoning in support
of this view is that a provision in a trust deed whereby

a trustee is given an qnfgttgred discretion either to dis-
tribute the annmal income of the trust, or portion thereof,

or to accumulate it, amounts to a stipulation that until

that event, viz. the exercise of that discretion, the

- “beneficj.ary/o s en
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beneficiary shall not receive the income and, accordingly,
that such a provision satisfies the hypothesis under sec,
9(5)e In this connection it has been emphasized that the
word "event" is —
"essees one of wide significance and its
ambit is increased by the addition of

the words *whether fixed or contingent'."

(See Income Tax Case No. 1033, supra, at p 77.) This

view commended itself to the Court a guo with reference to
the provisions of clause 17 of the trust deed in both its
original and amended.forms.

It was submitted by appellant's counsel that, al-
though the word "event" ("gebeurtenis" in the Afrikaans
text) was in general of wide enough import to include the
exercise of a discretion, in the context of sec. 9(5) it
could not be read to comprehend the exercise by a trustee of

his discretion to pay income to beneficiaries under a trust

deed, such as the one presently under consideration. In

elaboration/....




21.
elaboration of this submission it was argued, in the first

place, that the kind of event contemplated by the subsection

was a single, once-and-for-all occurrence until the happening

of which the beneficiary 4id not receive the income and af-
ter the happening of which he did. Prior to the event the
income was deemed by way of a fiction, to be that of the
donor. After the event the fiction ceased and it became
permanently that of the beneficiary. Counsel sought to
derive support for this submission from the anomalies which

could arise if an occurrence such as the exercise by a trus-

tee of his discretion were regarded as an event. The exam-—

ple was cited of a trustee with discretionary powers who
decided on the last day of the financial and tax year to
distribute-td beneficiaries income which had accrued to the
trust, possibly at different times, during the +tax year.

It was contended that, 1f this decision were regarded as‘an
event, a literal application of the whole of sec. 9(5),
including the portion containing the deemed devolution,

wWould/eesos
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would result in all the income which accrued during the
year being deemed to be that of the donor, despite the
fact that on the last day of the year it was actually
paid to, and received by, the beneficiaries. This would
seem to be quite contrary to the aim of the enactment which
was to tax the income of the trust in the hands of the donor
only when it was not received by the beneficiaries. The
same or similar anomalies would arise were the trustee to
decide several times during the course of the year to dis-
tribute income to beneficiariese.

In the second place, counsel argued that, if
the exercise of such a discretion were regarded as an "event",
it would mean that once the trustee exercised his discretion,
elther aggainst or in favour of the beneficiaries, the tax
liability of the donor would cease; because the question
is not whether the occurrence of the event in fact resulted
in the beneficiaries receiving income but whether the event
before the occurrence of which they were not entitled to

receive income, had in fact occurred. This showed that

o ~the/....
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the event contemplated by the section was one which would
finally vest the income in the beneficiaries.

There is undoubtedly some force in these argu-~
ments. I% 18 not necessary, however, to pronounce upon their
correctness or to consider the counter-arguments advanced by
respondentts counsel because, even assuming that they are
correct, it does not follow that sec. 9(5) has no application.
I say this because, in my view, there are other occurrences
stipulated for in the deed of trust (i.e., other than the
exercise of the trustees' discretion) which do constitute
events in terms of sec. 9(5) and which are not vulnerable
to the above-mentioned, or other similar, arguments. This
brings me to the second type of event listed above and the
provisions of clasuse 18 of the trus# deed, relating to the
‘terminatién of the trust. In terms of para. (i) of this
clause the trust is to terminate by the donee receiving the
-total trust fund in threé—éuééeséiQé-étéé;é;_ o;e—third of
it as it then exists, on attaining the age of 25 years;

half/.o.too
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half of what remains when he reaches the age of 30; and
the balance at 35, The clause (in pare. (ii) ) also
provides for the devolution of the trust fund upon the
donee*s issue in the event of the donee predeceasing the
date of termination of the fund. It is clear from the
provisions of clause 4 of the deed (quoted above) that the
trust fund which is to devolve in this way includes all in-~
come of the trust which from time to time has been accumu-~
lated by the trustees as a result of their decision not to
distiribute it to the beneficiaries, Assuming for the moment
that the donee survives to the age of 35, then it is clear
that on attaining the age of 25 he will receive portion of the
accumulated income, that at 30 he will receive another portion
and at 35 the remainder. (This is apart from the egpital
proper which he will also receive at these ages.) It may,

therefore, be sald that clauses 17 (in both forms) and 18,

~ read together, contain a stipulation to the effect that (i)

the donee shall not receive until he attains the age of 25

years that portion of the income of the trust which the

trustees have decided not to pay out but accumulate and tor |
‘ ) . I - - - WhiCh/Q . . e ®
s
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which he becomes entitled upon atteining the age of 25 years;
(1i) he shall not receive until he attains the age of 30
years that portion of the accumulated income to which he then
becomes entitled; and (iii) he shall not receive until he
attains the age of 35 years that portion of the accumulated
income %o which he then becomes entitleds The stipulation
would thus refer to three successive events, each of which
would, of course, be contingent upon the donee attaining
the age postulated, Similarly, as far as the substitute
beneficiaries, the doneets issue, are concerned, there is a
further provision, amounting to a stipulation, to the effect
that they shall not receive the accumulated income until the
happening of the event upon which their rights to receive
it are contingent, viz. the predecease of the donees Such
stipulations appear to satisfy the requirements of sece. 9(5)
and are not open to the objections (discussed above) to treat-
ing the exercise of the trustee?s discretion as an event and
to regarding the provision to the effect that the beneficiary

Shall/ooooa
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shall not receive incomé until the exercise of such discretion
as & stipulation under sec. 9(5)« This apalysis of the
position finds support in three decisions of the Special

Court: Income Tax Case No. 673, 16 SATC 230; Income Tax

Case No. 823, 21 SATC 77; and Income Tax Case No. 903,
23 SATC 516

It was contended by appellantts counsel that
in this case there was not a stipulation conforming to the
requirements of sec. 9(5) since it could not be sald that
until the happening of the suggested "event", viz. the
attainment of each of the ages referred to in clause 18(i),
there was a stipulation that the donee shall not receive
the income thereunder, On the contrary, so the argument
ran, the trustees were expressly empowered, in their dis-
cretion, to take steps which would result in the donee re-
ceiving, possibly, the whole income of the truste Sec,
9(5) reduired_é-stipulation that tﬁg-beneficiary shéll>ﬁ;é
receive the income, or portion thereof, until the happening

of an events It is true that clauses 17 and 18 do not

Contain/o REEE
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contain an express statement that the donee shall not re-
ceive the income, or portion thereof. As I have shown,
however, until the happening of the event this is indeed
the effect of these clauses in regard to that portion of the
income which the trustees, in their discretion, decide to
éécuﬁnlafe eacﬁ ﬁeai. Ig ny épinion, that constitutes
sufficient compliance vﬁth the reguiremem:s of sec., 9(5).

It was also submitted that sec. 9(5) could not
be applicable because on the happening of the events pos-
tulated (the attairment of the farious ages) the donee
would not receive any "income" but only capital; the accu-
mulated income in the meanwhile having been capitalized.
This argument is unsound. Assuming that it is implicit in
tha subsection that upon the happening of the event the bene-
ficiary should receive the income that has hitherto been
withheld, it is clear t¢ me that this is precisely what
would happen under clauses 17 and 18. The fact that
the trust deed speaks of such accumulated income being

capitalized/....
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capitalized and added to the trust fund cannot alter its
essential character, in the eye of the income tax law,
of being "income", Counsel sought to reinforce his argu-
ment that the accumulated income could not be regarded as
income in the hands of the donee, when ultimately received
by him under clause 18, and generally that secs 9(5) could
not apply to this situation, by contending that if the acoumu-~
lated income were so regarded and sec. 9(5) applied, double
taxation would result{ the donee would be taxable on the
accumulated income when he received it and the donor will have
been taxed thereon from time to time in the tax years in which
it originally accrued. The answer to this contention is
that once this income has been deemed under sec. 9(5) to
be that of the donor, it is so deemed for all time and there
is no room for an&ifinding that subsequently it accrued
to the donee as income.

To sum up the position thus far, the conclusion

to/....-.i..
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to which I come is that the requirements of the first
portion of sec. 9(5), the hypothesis, are satisfied.

The trust deed, clearly a deed of donation, contains,

in clauses 17 and 18, a stipulation to the effect that
until the happening of an event, viz. the termination of
the trust by the attainment by the donee of the ages stated
in clause 18(i), or the predecease of the donee, causing a
devolution upon his issue in terms of clause 18(ii), the
beneficliaries under the trust shall not receive so much of
the income of the trust as the trustees decide not to pay
them and to accumulate in the trust fund. Exeluded from
this amount of income would be the sums actually paid out
by the trustees to either the donee or his issue or to any
charitable, ecclesiastical or educationsl institution under

the original clause 17 or to the donee or his issue under

the/..'OOOQ
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the amended clause 17.

The next gquestion is whether the devolutionary por-
tion of the subsection can be applied to trust provisions such
as those contained in c¢lauses 17 and 18. The relevant words
of this portion read —

"eeeese 830 much of any income as would in
consequence of the donationse....., but for
such stipulation, be received by or accrue
to or in favour ofe.... the beneficiaries,
shell until the happening of that event be
deemed to be the income of (the donor)."

Apprellant®*s counsel submitted that these provisions were
inapplicable in this case in that it could not be said that,
but for the stipulation, the income withheld in terms of the
stipulation would have been received by or accrue to or in
favour of the donee during the tax years under review. Two
reasons were advanced in substantiation of this submission:-

(a) that the devolutionary portion of sec. 9(5) can

only apply where the beneficiaries have vested

rights to the accumulated income end in the in-

stant case they do not; and

(B)/evenes
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(b) that it cannot be said that, if the provisions of
the deed in its original form giving the trustees
a discretion to pay out income to the beneficiaries
or withhold it from them be ignored or notionally
deleted, the income withheld would have been received
by or have accrued to the beneficiaries, since the
trustees had the power to apply any portion of the
income to donations to charitable, ecclesiastical
and/or educational institutionse (It was conceded
that this argument did not apply after the amendment
of clause 17.)
The argument that sec. 9(5) applies only where
the beneficiaries heve vested rights to the sccumulated income

finds support in Income Tax Case No. 775 (19 SATC 314) but

it would seem that that decision went off on the particular
facts of the case and should not be pressed further as an

authority (see Income Tax Case No. 823, supra). In other

cases the "vested rights" argument has not found favour (see

Income/ eeess
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Income Tax Case No. 903, supra; Income Tax Case No. 974,

24 SATC 802).

In my view, in the application of sec. 9(5),
a vested right to the accumulated income is not a sine gue
non. RNaturally, if the beneficiaries have vested rights,
then this would be a strong, possibly decisive, factor
leading to the conclusion that, but for the stipulation withhold-
ing the income, it would have been received by them. That sec-
tion 9(5) is not confined in its application to instances where
the beneficiary has a vested right to the income which is to
be withheld, is indicated, in my view, by the use of the
words "fixed or contingent" in denoting the event until the
happening of which he is not to receive the income. A
"contingent event" (Afrikaans text: "ongewisse gebeurtenis®)
is an event which may or may not happen. A "fixed eventn
(Afrikaans: "gewisse gebeurtenis") is the converse: it is
an event which will certainly and inevitably happens The
word "contingent" is also used to describe a right which

is conditional and uncertain, as opposed to a vested right

which/...,
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which is certain, unconditional and immediately acquired,
even though in some instances enjoyment of the right may

be postponed (Jewish Colonial Trust v_Estate Nathan, 1940

AD 163, 175~6; Durban City Council v Association of Building
Societies, 1942 AD 27, 33-4). A right under a will or con-
tract may be contingent in the sense that, though imperfect
at the time of its creation, it is capable of becoming perfect

on the happening of some uncertain, future event (Durban City

Council case, supra, at p 33). On the other hand, a right
under a will or contract may be vested though its enjoyment
be postponed until the happening of some certain future
events Applying these concepts to sec. 9(5) and postu-
lating the case where the donor has stipulated that the bene-
ficiary shall not receive the income until the happening of
some contingent event, it is difficult to see how the bene~
ficiary's right to the income could be anything but contin-
Aéent,wi.e., not vested. At any rate, these considerations
show that the case of a beneficiary who in terms of the

stipulation has only a contingent right to the income falls

within/......
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within the intended scope of the subsectione

It might be contended, in the alternative, that
in such cases it is the stipulation itself which causes the
right to receive the income to be contingent and that the
proper approach is t0 have regard to the position as if the
stipulation had not existed, i.e.. "but for such stipulation",
and then ask whether the beneficlaryt's right is vested or
contingent. The difficulty about this is that it is often
the stipulation itself that confers upon the beneficiary
the right to receive the income; consequently, if the
gtipulation be ignored, there is no remaining provision in
regard to the disposal of the income which can be examined.

In truth the application of the devolutionary
portion of the subsection involves a hypothetical, notional
enguiry which cannot be directed solely to gquestions such
as whether the beneficiary's right to income is vested or
contingent. The question which the Court must ask itself

is whether, in the absence of the stipulation withholding

tht/oo...-
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trust income, this income would have been received by or
have accrued to the beneficlary. In answering this question
regard must be had to the terms of the instrument generally,
the donort's general benevolent intention, as evinced by the
terms of the instrument, and all the relevant circumstances.
In this enguiry the fact that in terms of the instrument as
a whole the beneficiary has a vested right to the income would,
as 1 have indicated, be an important factor but it would not
be the sole touchstone,

I shall accept for the purposes of thkis case that
appellantts counsel 13 correct when he says that the donee
(John van Zyl) did not have vested rights to the accumulated
income during the tax years in questions That, as I have
indicated, does not, however, conclude the enguiry. A
reading of the deed as o whole chnvinces me that John was
dominantly the object of the appellantts bounty. This
appears clearly from the preamble, the most relevant portion
of which is quoted above, and from the substantive provisions

of the trust deed which contemplate’ thet prior to the ter-
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mination of the trust in terms of clause 18(i) income may
be pald to John or expended for his benefit and that ulti~
mately he will receive the entire corpus, together with the
accumulated income. Nor do I think that this overriding
intent to benefit John is detracted from to any material
degree by the substitution of John's issue in the relatively
unlikely event of his predeceasing the termination of the
trust or by the power conferred on the trustees to benefit
charitable and other institutions (a power which incidentally
was not exercised in the first five years of the existence
of the trust or, indeed, in the case of any of the other
trusts in favour of the grandchildren):

This brings me to argument (b) above. It does
not appear to me to be of substance. EX hypothesi what is
beiﬁg consid;red is the accumuléted income, i.e., tﬁat which
has not been distributed to either the donee or to charitable

- : o 61_'/00.0.
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or other institutions. In the notional enquiry as to who
would have been the reecipient of such income, but for the
stipulation, I think that the charitable and other institu-
tions can justifiably be ignored.
Viewing the matter in its totality, I am of the
view that but for the stipulation in this case, the income
of the trust under consideration would have accrued to and
been recelved by the donees The conclusion, therefore, is
that both the hypothesis and the devolutionary portion of sec,
9(5) apply to tae trust income which is the subject matter of
objection and appeal. In terms of sece. 9(5), therefore,
it must be deemed to be that of the donor, the appellant.
Finally, I would simply add that any other con-
clusion would lead to the somewhat curious result that,
while sec. 9(5) would clearly apply to a trust whereunder

the trust income was absclutely withheld from the ultimate

beneficiaries and accumulated for a defined period, it would
not apply, generally speaking, to a trust in terms of which,
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again for a defined period, the trustees were empowered, at

"their discretion, eithér to withhold and accimulate the in= -

come or to0 pay it to the beneficiaries. While each case
mist obviously be considered en its individual merits, the
latter is a form of trust which frequently occurs and,
having regard to the géneral object of the enactment, it
seems unlikely that the Legislature would have intended to
exclude such a transaction from the operation of sec. 9 (5).
For these reasons it is clear that appellant was
correctly assessed by the respondent and that the Court
a guo correctly rejected his appeals.
The appeal is dismissed with costse The costs

of two counsel are allowed,
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