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ABRIDGED VERSION

CAPE IKCCUE TAX SPECIAL COURT

Before i ;

----------- Th®’ Honi^r, Justice" Van' Winson—•• — Pros ids nt

Mr» H»G. Galbraith Accountant Momber*

Ur» T» Ball Commercial Uembor

j. C ABE CF

(Heard at Cape Tov?n on the 22nd Ifovambor,
1957.)

st n r> g a b nt

CAPE TOW: 9th Decombor, 1957

VAN .CT^EHvJ_»jt On the 19th April, 1951 the appellant

ext? outed a notarial Deed of Settlement Known as the Rosemarie

..: Trust in ’which he appointed himself and one Edward 

Carter as Trustees upon certain terrAs and conditions, the 

relevant ones being aS follows j-

”1. The Settlor irrevocably donated, coded and assigned 
to and settled, upon tho Trustees , subject to the 
Trusts and co nd11ions hereinafter me ntio ned , all his 
right, title and interest in and to the cash and 
securities set forth in Schedule *'A U hereto, which 
cash and securities and such other'securities <*s  nay 
from timo to time hereafter be substituted for or 
added to thorn aro hereinafter collectively referred 
to as ’the Trust Estate1»

2»

"Tf

Th© cash and securities set forth in Schedule ’A1 
hereto shall be transferred or deemed to have been 
transferred into tho possession of the Trustees on 
the 16th day Of. may, 1951« and the Trustees shall 
thereafter hold the Trust Estate for the Trusts 
following j-

(a) During the lifetime of the Settlor’s daughter 
K'lAJlA; j-K <-- _ - 9 but subject tó the
provisions of Clause’ jTherGOf t-

Ci) To pay her in cash so much of the income 
thereof as the Trust© s shall “in their 
discretion decide;

(11) To capitalise any surplus income from 
timo to time prov ide d, ho wover that the 
Trustees may at any time in, their dds- 
eretion pay such capitalised income or 
any portion thereof to the said AJ.g

(iii) To main payment to the said

H



2r

J _ of such amounts of capital
as they in their discretion nay docide $

( iv) Io cdvanco to th© said PT-d-QA . IE .
.by ray“of loan such amounts and on such 

'Ferms and securities &s they in tidr discre
tion may decide»

(b) Upon the death of the raid T.OS?.ú‘u D ......
to divide tho Trust Estate I'cmulniag in their hands -

(1) Among her children or such -.f then ar she may 
by hill appoint, in such manner and subject to 
such conditions and stipulations as she may by 
her said dill or Codicil thereto direct or, 
failing such appointment or such direction, -

(11) Equally among the children of the said
hu __"... ________ , the child or children

of a o o cë are de h 1.1 d to succeed t^ his, her or 
t heir p ar a i • t1s sh are by rep rc rc nt a t1o n;

provided that tie Trustees shall retain tho share of any 
beneficiary wise has not attained the age of twentyfivo 
(2>) years ir/dll he or she shell attain that 030, hut 
shall pay the income of such share to the 3. awful guardian 
cf such bonuxic-ary durinó his or her minority mid to the 
bo nvf .s c.' ar y h 1. s a 1 x or herself who n s v.ch bo nef 1 c iui y 
attains t'*e  age cf twentyuno (h.l) years»

3» If the said j ^E-hV->T 1_______________ survives the Í
Settlor and attains tho age of twenty-five years, the 
vj’iole Truim. t1 on remaining in the bands of tho
Trustees shall be paid over to her and ti e Trust snail 
cease and determine»

4» If the sale .’•_________ ... . should die without
1 ea vin g is s ue s ur v iv i ng ho r , the T r u st gc s shall, pay and 
transfer I;ALh o' ’;ho Trust i to •_ >...5A-.______
T> ï .'i created under Deed of Donation datthe 2n<. úny 
August, 1*344,  or should that Trust h.-’.vc ti-r:Jmated at tho 
date- nf tho death of the said f;,.pj Ab ..it- .
tho^ tho said half r lure shall be paia c? .J..;t\fluted in 
toms of the raid dood dated tho 2nd day of august, 1V44. 
I hc rer.a iriing 1 i ad? s i .ar 6 of the I r u :■ r E r. * ab- :*  h al 1 be 
paid and transferred to I JA QUAAh.'A,.. ., A > A.. or?-.ted 
Under a hood of Donation ílíI<u g1:o 2L'. t Juxy. l'.z»7, or 
Should that Trust have terminated at tho aalc- '-■■ tho 
chiiMir ff’ tho said ?A.x-.'-A ■■>.,, _ __ s thou tho
said half share shall he paid or aiotr.:.butod in 
toil’s rd the ;:ald Trust Deed da-sod Ahe 21st July» 194?» 
If at tho cloath of the said h AbAA-liL-L^. t
Y-lthout leaving issue surviv-.agr her 'both the said, 
EúT■■., and tho .said yiDMlA’’ .___ shall
Have u 1 cd uitho’ut leaving issue-, t.jc whole ofAiho Trust 
i;state shall devolve upon tho residuary heirs anointed 

___ iljiLj^kA.'ill cf the saidJy?A._*Li£ —?. ..__ _ i 
in the shares therein nominated, or snouXU :<he-leave no 
valid Last bill, then upon her into Aa U- heirs.

*>• Dave c>s hcroin provided, chc said 1
ihall not be entitled to cede, assign, transfer, 

pledge w seek in any v/ay to anticipate or ali natahor 
right" to the income- or capital hero into fora piov. dod 
for,*  and, if she should aticm.pt V' do so - and .the

aticm.pt


decision of tho Trustees as to whether such an attempt 
- ------- -—has-been made shall bo final - the Trustees shall bo

entitled to withhold payment^of-any-income.then, or 
thereafter received from the Trust Estate and payable 
to her, and, if the Trustees should decide to withhold 
payment of any income, as they shall be entitled to do 
they nay at their discretion instead of paying such 
income to her, expend it for her use anti benefit in 
such manner, nt such time and by payment to such per
sons as they in their absolute discretion may deem fit 

any
6. The capital and/ Into rest devolving on ^tho said

b.CG£ iAME..." _ shall not font part of the
Joint Estate of herself*  and any husband she may .marry, 
nor shall the said funds be subject to the marital 
power of such husband, but shall be the absolute and 
uncontrolled property of the said TjQ.;.viAj,4i:- _________ _

The Trust derives its income froia dividends received 

on certain shares held by it. For each of the years during 
ed

which the Trust has exist/it has derived income from those 

shares and, save for two years, has paid over portion of the 

income to the beneficiary and has capitalised the balance in 

accordance with the provisions of Clause .2 (a)(ii) of tho 

Deed, The income received and the manner in which it was 

dealt with is indicated in the following table :«

(1) (2) (3) (4)
Period or yoar Dividend Income Amounts Balance
of assessment (after deduction paid to capita-
ended the 30th of allowable the bene* Used,

June , expenditure) ficiary.

1951 £ 78 NTT, £ 73
1952 £407 £350 £117
1953 £452 £ 90 £362
1954 £462 £460 2
1955 £531 £300 £231
1956 £555 1-ÏIL £555

In a further do termination of the appellant’s liabili

ty for super tax for the years of assessment sot out in colun | 

(1) of the above schedule' the Commissioner included in the i
—4 

appellant’s income subject to super tax the respective amount;*  

detailed in column (4) above and issued additional assessmen J 

on the appellant in rospect of his income subject to super 

Appellant has hdged an appeal against these assessments, 

claiming that neither by reason of Section 9(5) of Income 
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ïax /kCt, 1941 , nor by any other provision of that Act can the 

amounts in question bo deemed to be the” Income of tho appel

lant •

It is common causa that liability on tho appellant 

can arise, if at all in this case, only under the provisions 

of Section 9(5) of that Act.

Th© section reads as follov.’S s-

f,If any person has mad© in any deed of donation, settlement 
or other disposition, a stipulation, to tho effect that the 
beneficiaries thereof, or some of then, siiall not receive 
the income thereunder, or some portion of that income, 
untH the happening of some event, vhathor fined or con
tingent, so much of any income as would, in consequence of 
tho donation, settlement or other disposition, but for such 
stipulation, be received by or accrue to or in favour of 
or be deemed to be received by or to accrue to nr in favour 
of the beneficiaries, shall, until the happening of that 
event, or the death of that person, whierw-r first takes 
place, bo deemed to bo the income of that person. “

tlr» Heyorowitg, who appeared for the appellant,

argued that before Section 9(5) can be applied to any income 

under ths Trust Deed, firstly ths Docd must contain a stipula

tion to th© effect that the beneficiary shall not receive the 

income thereunder untH the happening of some ©Vent, fixed or 

contingent, and, secondly, that but f r such stipulation tho 

income would in consequence of the Deed be received by oi- 

accrue to the beneficiary»

Developing the first argument Mr» ^c-yorowitg con

tended that tho "event" referred to In Section 9(5) of th© Act 

could not be that contemplated in Clause 3 of tho Deed since 

it war*  clear that the beneficiary could, by virtue of the 

exercise by tho Trusters of their powers under Clause 2(a)(1) 

of the Deed, receive income prior to tho date contemplated in 

Clause 3. Accordingly, if that was not the ’'event’' the only 

alternative, so ths argument ran, was to treat the exorcise by 

tho Trustees of their discretion in terns of Section 2(a)(1) 

of th© Deed as such "event”. Despite previous decisions in 

the Incon© Tax Special Court to the effect that u>uch an oxercisd 

of discretion could bo treated as an "event" within tho meaning I



of Section 9(5) (see q . a . ' Hulett y . Commis sinner for X nLand 

Revo hug, 13 S.A.T.C. 58; Apical 3533 (unreported)

.,J75> 19 s.a.t.c. 314)» ur.

contended that the exercise of the Trustees1 discretion could 

not be rcgfirded as an ’’event0. Accordingly, as the Deed of 

Settlement contained no stipulation that the beneficiary was 

not to receive ths income thereunder until the happening of 

sone ’’event1’ within ths moaning of that word as used in root ion 

9(5) of the Act, the first requirement for the application of 

that section was not pro rent and accordingly it had no ap pl ica*  

tion to the Deed with which this Court is dealing.

I do not agree with the suh'issinn that there Is in 

the present Deed no ’’event” within the meaning of Section 9(5) 

of the Act. It is unnecessary to decide whether or not in an 

appropriate care the exorcise by tho Trustees of a discretion 

to withhold payment of income to a beneficiary can or cannot be 

an event within th© moaning of that section. There has , es 

I. havo indicated above , been more than ono decision in the 

Income Tax Special Court that the exercise of discretion by the 

Trustees does qualify as such an “event”. It is unnecessary 

for me to express any opinion on the correctness or thorwiso 

of those decisions. In the present case, lior/ev^r, in r-y visvr 

the event stipulated in tho Deed of Settlement was the bene

ficiary surviving tho donor and attaining the age of 25 years, 

i.c. the event stipulated for In Clause 3 of tho Deed. Until 

tho happening of that event the beneficiary was not entitled to 

receive such; portion ofthe incoma oiltho Trust as the Trustees 

in their discretion might decide not to pay her. The stipula

tion absolutely prevents the beneficiary from receiving either 

the whole or such portion of tho income as the Trustees nay 

decide not to pay to her and is accordingly, despite -It. 

líeyer^vrlts nubtiission to tho contrary, a stipulation that tho 

beneficiary ’’shall not rocel-ve the Income there undo r, or some 

portion of that income, until the happening of some event,
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vdiethor fixed or contingent, .. /’ .

In my view th© Deed of Settlement in the prestint 

case satisfies the first requirement for the application of 

Section 9(5) of the Act in that it contains a stipulation that 

the beneficiary shall not receive the incctio or such portion 

thereof as the Trustees in the exorcise of their discretion 

under the Deed may decide, until tho happening of an event, 

namely the beneficiary surviving the donor and attaining tho 

age of 25 years*

Is tho other requirement for tho application of 

Section 9(5) prosent, namely that but for such stipulation the 

income would in consequence of the Deed be received by or 

accrue to the beneficiary ? That such must io the off-act cf 

the Deed before tho inceno not received by tho beneficiary can 

be deemed to be the income of the donor is, I think, clear from 

tho v/ording of Section 9(5) itself as well as from' the decisions 

in tho Income Tax Special Court in Income Tax Ca.-.e Ep. 673, 

16 S.A.T.G. 230; and Income Tax Caso No. 775, 19 f.k.T.C. 314. 

As I understood tho argument of Tír» 1« albert., f "r tho Commission 

er, he did not seek to contov^rt these prepositions. In the 

first of these cases tho Court was dealing with a Trust . er-d 

which inter alia provided that the inc-me available from the 

Trust Fund fx*om  time to time was to be vested in the donee sub

ject to the rights reserved to the donor. The Deed wont on to 

provide that on the death of the donor one half of such inc emo 

was to bo paid to his widow for and during her lifetime ord 

the other half would be paid to the donee. On th© death of the 

wide-.- of the donoF thc~whole of “the ilfccme~^7ouid- bc-pnld-t o -the 

donee. One of the questions in issue was whether the provi

sions of Section 9(5) as it then road were applicable to the

Dec4d so that the income from the Trust Fund could be deemed to

be tho donor’s income. In th© course of his judgment the 

President of the Income Tax Special Court said



"An analysis of the sub-re et ion" shows-that—it f irst^ of all. 
contemplates a h; rothesis, vis., tho existence of a stipu
lation that tho beneficiary shell not receive the incono 
under the Deed till the happening of an ovent. Secondly, 
the sub-section provides what is to be deemed to bo the 
devolution or tho income until the event takes place.
That devolution is back, to the donor if arart. fr cmt the 
stipulation it v.ould be received by or accrue to tne 
beneficiary concerned. "

In that caso it was hold that but for the stipulation that the 

done© was only to receive one half of the income upon the 

death of the donor the donee v.ould have boon entitled to havo 

been paid the income forthwith» It was accordingly held that 

the toxins of Section 9(?) of the Act applied. This decision 

was followed in the second of the two cases quoted above, in 

v;h 1 ch fyerton Thompson«. J • quotes with approval the p as s age 

from the Judgment of the President of the Inemae Tax Special 

Court in Tn c;’.ae. Tox. ..Ca re frb. 673 as set out above. The 

learned Judge then v/ont on to apply the reasoning in the 

passage quoted above to the circumstances of the case before 

him.

Reference vzun also made to Incone Tax »--_£LELa >

21 3.A.T.C. 77, in which Hcv/tcn Th-mpsor. J. war. required to 

decide whether certain income r coived by a Trust ere.'.'' :a by 

the settlor must be deemed to be incone in the hanas r>>' tho 

settlor in tons of Suction 9(5) of Act 31 of 1941. 1 do

not understand this judgment to depart in a-iy way i’ms the 

principle accepted in the two previous judgmenta, namely, 

that before Section 9(5) can apply it must be shown that but 

for the stipulation in tho Deed tho inc one would in ennse- 

qvenae ofthe Deed., be_rocoived by or ncerue to the be nef ic i ar y 

The result arrived at in this latter case, viz. Ir^w_T-iï 

Case Ko, 823 T it is true, differs from that arrived at in 

Income Tax Care Ho, 775. surra, but tho learned Judge ox-
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prossly states that tho judgaont in Incmn_Tax Crt?o..Ko» 77$ was 

givon on the basis of the facts of that particular Truct Dead 

which he stated to be different from those he was cons ide ring in 

■Inenjae. Tax Case__Ho *_823L •

In my view, accordingly, this principle must bo applied 

in the case ~f the present Deed and the qxiestinn remains whether 

but for ths stipulation contained Jn Clause 3 of tho Deed the 

amounts which the Trustees in the exercise of their discretion 

did not yay to the beneficiary would by virtue of the Deed have 

been received by or accrued to the beneficiary.

j Mr*  Lanbort contended that but for tho stipulation the

1 amounts not paid by the Trustees to the benof 1 dar; pould have

i been paid to or received by hor» Ho pointed nut that I’.osenarie

■ was, while she lived, the only beneficier; contemplated by tho 

[ Deed and if she survived the donor and reached the age of 25 
i
! years she would be entitled to the accumulated incsiria as v/cll as

) tho capital in tho hands of tho Trustees at that tine»

I Hr. /leyorowltz. on the other hand, submitted that the

J income received by or accrued to tho Trustees could only be 

received by or accrue to the beneficiary, but for tze st ip via*

i tion, if in terms of the Deed she had a vested right to the in*

j c ?ne at tho tine of receipt by or accrual of such income'to tho

• Trustees» If tho beneficiary had no such right tho income
I
i could not ba received by or accrue to her whether or rot there

j is a prohibition in tho Deed against the beneficiary receiving

t the income. Accordingly, so the argument ran, tho pi’ohibition 
t ----- — —___ _____ _____
( against receipt can only havo moaning and -effwet-wnore—t-ho - - —

beneficiary has a vested right to tho incamo and would have boon 

entitled to receive it but for the fact that the stipulation 

prohibits her from receiving it.??

I cannot agree with this submission» It Doorns to no , 

-- that if the beneficiary has a vested right V' the income at the 

time of its receipt by tho Trustees the income could be treated 
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as taxable in the hands of the beneficiary in which event it 

would not be taxable ~ln” th“ hands “of tho' Trustees' or the donor. 

In the pro scat case the beneficiary has no vested right to re

ceive the income at the time of its receipt by or accruax- the 

Trustees» but she has a contingent right to rec-.hvc that Income 

and but for the fact that the Deed stipulates that she v;as until 

she reached 25 years of age, having survived ths donor, not to 

receive such portion of the income as tae Trustees - i tneir 

discretion decided not to pay her, she znuld during. the tax 

years in question have received or ti^ero would have accrued to 

her all the income.

This conclusion, which refers only to the tax poors 

ending on the 3Cth June, 1;>1 to .1-9%, inclusive, is not 

affected by the fact that there may eventually prove to be 

alter native beneficiaries should i.osonarie not survive tr.o 'Zonor 

or, surviving him, not reach 29 years of age. During the tex. 

years la question she was alive and the only beneficiary contem

plated by the Trust and but i“ r the stipvlatxon in Clause 2 of 

the Deed of Settlement the income would have been rec jivc ? by 

or have accrued to her.

I conclude, therefore, that tno secord requireaont for 

the application of Section 9 (?) of tho Act is i ru ■• c . ,t 1 <. tf s 

Caso and the inc^no of the Trust not paid tc. the beneficiary in 

each of the tax years in quo et ion must be uoghcu to be thz? income 

of the appellant.
’ I

The appeal accordingly fails.

FKrtrftriT. — - __

Gdv. D. licyaroT-’ltz, instructed by Kesers. Syfret , Codionton 
and Low, .ttorneya of Cap° Torai» aPie ".red on belwilf of 
appellant»

Ur. J.A. Lambert represented the Commissioner for inland 
r.evenuo.)



TRANSVAAL INCOME TAX SPECIAL COURT

Before

Kie^HonT Mi?~ Justice’G. Colman - President

Mr H.V*  Refer - Accountant Member

Mr S.T. Birman - Commercial Member
*

CASE

' —— - •

(NO. 6973)

(Heard in Johannesburg on 13th August, 1975)

JUDGMENT _

JOHANNESBURG, 18th August, 1975

COLMAN. J: On the 31st July, 1968 the appellant created a

Trust for the benefit of his son Michael^

born in June 194-5- At the same time he created another

Trust for the benefit of his son Peter^ ; who was

bom in September 194-7• There was a third Trust in favour 

of another son, but nothing relating to that third Trust 

affects the present appeal. The Trusts were framed in 

identical terms, and to each of them the appellant made a 

donation of R10 000. In addition, it would appear, he pro-
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vided each of the Trusts with farther funds on some basis

The evidence in that regard was not clear, but that is of

no importance because the appellant and the respondent were

both content to have the appeal decided on the footing that

the capital of each of the Trusts came from the appellant

The Trust Deeds are lengthy documents, but two of the

material provisions which appear in each of them may be

summarized in these terms: In each case the capital of the

Trust was not to be paid to the beneficiary before the

'IO deaths of both the appellant and his wife, and in any event

not before the beneficiary had reached the age of 30 years.

If the beneficiary died before he became entitled to the

capital of the Trust, his interest therein would devolve

upon another person or persons

The only other provision which is material to this

appeal is Clause 25 of the Trust Deed , reading in each case

----as—follows:

20
"All nett income accruing from the assets in the Trust 
from time to time shall be utilised and devoted by the 
Trustees for the maintenance, support, education and 
reasonable pleasures of the Donee or other beneficiary, 
but the Trustees shall have the power, in their 
absolute discretion, to withhold the whole or any 
portion of the income and such income or portion 
thereof so withheld shall be added to the capital and 
reinvested.”
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The Trustees did not, during the tax years ended

28th February, 197^ and 28th February, *1972,  distribute 

the whole of the income of the Trusts. In each year some

income was retained. The figures are not important, and
i
i

there are no facts in dispute. The only question is i 

whether the Secretary was right or wrong in applying

Section 7(5) of the Income Tax Act, as he did, and in 

contending, on that basis, that the withheld income was 

deemed to be the income of the appellant.. Sub-section 5

50 of Section 7 of the Income Tax Act of *1962  reads as follows:

“If any person has made any donation,' settlement or ! 
other disposition which is subject to a stipulation or 
condition, whether made or imposed by such person or 
anybody else, to the effect that the beneficiaries 
thereof or some of them shall not receive the income 
or some portion of the income thereunder until the.' 
happening of some event, whether fixed or ..contingent, 
so much of any income as would, but for such stipulation 
or condition, in consequence of the donation, settle- 

20 went or other disposition be received by or accrue tó
or in favour of the beneficiaries, shall,? until the 
happening of that event or the death, of’that person, 
whichever first takes place, be deemed to be the income 
of that person.”

The sub-section embodies four requirements which must

be~satisfied""before income accruing to a Trust can be
G 

deemed thereunder to be the income of the donor.

Firstly, there must have been a donation, settlement

or other-disposition*  Secondly, it must-have been-subject 

to á stipulation or condition governing the distribution of 
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the income, or part of it, to a beneficiary. Thirdly, that

stipulation or condition must provide that the income, or 

part of it, is not to be received by a beneficiary until 

the happening of some event. Fourthly, the circumstances 

must be such that, but for the stipulation or condition, 

the income in question would have been received by, or 

would have accrued to a beneficiary.

The first and second of the requirements which I have

mentioned are clearly present in this case. There is no

10 dispute about that.

I heard some argument on the question whether the

fourth requirement was or was not satisfied, and also on the

question whether an exercise of discretion by the Trustees,

under a provision like Clause 25, could be an ’event*  within

the meaning of the third of the requirements which I have 

extracted from the subsection. I need not discuss those 

debates, or~their-sub ject~matter , however, because it—was— 

ultimately accepted by the representatives of both parties 

(correctly in my view) that both questions should be

20 answered in the affirmative.. That Jleft only one .matter in 
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contention,namely, whether the stipulation or condition 

governing the distribution or non-distribution of the income 

in the Trust Deeds before me was one which provided that 

the income, or part of it, was not to be received by the 

beneficiary in each case until the happening of the material 

event, namely, the exercise by the Trustees of the discretion 

conferred upon them in Clause 25*

I have great difficulty with the contention on behalf 

of the Secretary that the stipulation or condition was of 

^0 that character*  The subsection provides for a suspensive 

provision whereunder the beneficiary shall not receive income 

until the happening of an event*  I stress the expressions

1 * Shall not1 and 'until1. Each of the Trust Deeds before me

. embodies a resolutive provision. It requires that the income
i .

shall go to the beneficiary unless the Trustees make the 

election to withhold, which constitutes, for the purposes of 

_____ ' the subsection (if that subsection applies at all) the_

( necessary event. I stress here the words ’shall*  and ’unless*

I am dealing -with a charging provision which artificially

20 deems income to be the income of a taxpayer when de facto 
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it is not, and such a provision must he strictly inter

preted. 1 do not see on what basis I would, in making the 

necessary interpretation, be entitled to equate the expres

sion 1 shall .... unless1 with the expression ’shall not ... 

until1, which, to my mind, conveys precisely the opposite 

meaning. It is my view therefore that the stipulation or 

condition in Clause 25 is not such a stipulation or condi

tion as is required to be operative before Section 7(5) can
i

be applied.

I aw fortified in that view by the unreported decision 

by Bloch J in Income Tax Appeal No. 592.8» decided on 'ISth 

November, ZI96O. The learned Judge, sitting as President 

of the Cape Income Tax Special Court, was there called 

upon to deal, inter alia, with Section 9(5) of the Income 

Tax Act then in force. That section was similar in its 

material terms with the present Section 7(5)*  He had to 

deci de whe ther the provision was o r was not appl icab 1 e to 

a Trust Peed which embodied, as each of the Trust Deeds 

before us does, an injunction that the Trust income was

20 to devolve upon or for the benefit of a beneficiary, but

.. subject to a proviso that -the Trustees,, in their discretion, 
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might elect to withhold the income or part of it.

The learned Judge, after expressing the view that the

exercise of a discretion by the Trustees could be an event 

within the meaning of the subsection with which,.he was con

cerned, went on to say this:

”..w a stipulation that a minor beneficiary shall 
receive no income unless and until a trustee decides 
that he has reached an age of discretion could make 
the exercise of the trustees' discretion an event.

*10 Such a case, however, seems to me to be fundamentally
different from the present one. To start with, it 
seems to me to be an abuse of language to construe • 
words like ’the income shall go to the beneficiary. ~ ■ 
but during her minority the trustees way in their 
absolute discretion withhold it1 as being tantamount 
to'a stipulation that the beneficiary shall not receive 
the income unless the trustees so decide'. In the 
former case the income goes automatically to the bene
ficiary unless there is a decision to withhold: in the

20 latter case nothing can go to the beneficiary unless
the trustees decide that the beneficiary shall receive 
it.”

The decision in Income Tax Appeal No.5928 was reversed 

on appeal, but on a ground which was entirely unrelated to

the part of the judgment which I have quoted. The Appellate

Division, indeed, found it unnecessary to say anything at all 

about Section 9(5).

— ■— ” “ _In” the” circumstances it is, in my view, unfortunate that

i the ..judgment of Bloch J on that aspect of the matter was

30 never reported. As I have indicated, I agree with his
i

J
_ approach; indeed, I see no- contrary approach which is !



tenable, and I therefore adopt it.

The appeal succeeds and the matter is referred hack

to the Secretary for reassessment on the footing that

Section 7(5) of the Income Tax Act is inapplicable.

PRESIDENT

(Mr S.W. Sapire of Messrs I. Mendolow and Browde, Attorneys, 
Johannesburg, appeared on behalf of appellant;
Mr R. Langley represented the Secretary for Inland Revenue).
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JUDGMENT

CORBETT, J.A*:

This is an appeal, by way of a case stated,

from the Special Court for the hearing of income tax appeals 

within the area of jurisdiction of the South West Africa 

Division of the Supreme Court. The then appellant appealed 

against assessments of normaj tax and super tax for the 
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year of assessment ended 30 June 1969 and of normal tax 

for the tax years ended 30 June 1970, 30 June 1971, 30 June 

1972 and 30 June 1973> raised upon him by the respondent*  

The Special Court dismissed the appeal. The matter now 

comes directly to this Court, the parties having agreed to 

dispense with the intermediate right of appeal to the South 

West Africa Division.

While the appeal to this Court was pending the 

appellant died*  At the hearing before us appellant’s coun

sel applied for the substitution of the executors testamentary 

in the appellant’s estate as appellants in the matter*  There 

was no objection and the substitution was granted*  For con

venience, however, I shall continue to refer to the late Mr 

Dempers as the appellant.

It appears from the statement of case that during 

the relevant period the appellant was a resident of Windhoek, 

in South West Africa. He carried on business as a financier 

and derived income by way of salary and fees as a director

of/....
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of companies, interest and dividends. By nine separate 

deeds of donation the appellant created nine trusts in 

favour of each of his two major children and each of his 

seven grandchildren*  Eight of the trusts were executed on 

16 April 1969 and the ninth on 28 September 1970, To each 

of the trusts the appellant donated the sum of R100 000-00. 

The various trust deeds are in similar terms. That in favour 

of his grandson, John Dempers van Zyl, is taken as being 

typical of them all and has been annexed to the statement 

of case*  In it appellant is referred to as "the Donor11 

and grandson John as "the Donee". The preamble to the 

deed recites, inter alia -

"WHEREAS the Donor out of love and affection 
which he has for and bears unto the Donee, 
is desirous of making provision for him in 
the manner hereinafter set forth and is also 
desirous of benefiting certain institutions."

In the body of the deed it is provided that the Donor gives, 

settles and donates upon trust the sum of R100 000-00 upon 

the terms and conditions and for the purposes thereafter set 

fottth/.... 
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forth. The deed proceeds to nominate the first trustees 

appointed to administer the trust, to define their powers 

and duties and the rights of the Donor, and to stipulate 

how the income and capital of the trust is to be applied 

and is to devolve. Clauses 17 and 18, which fall into the 

last-mentioned category, are of paramount importance in this 

appeal and should, therefore, be quoted in full» They 

read:

”17• (a) Until the Donor’s death the net
annual income of the Trust, after the 
deduction of legitimate expenses and 
disbursements and trustee’s remunera
tion as hereinbefore provided, may be 
used and expended by the Trustees in 
making donations to any charitable, 
ecclesiastical and/or educational 
institutions as they may from time to 
time decide upon, and/or for the 
benefit, welfare, and maintenance of 
the Donee and/or issue;
PROVIDED that it shall be in the abso
lute and uncontrolled discretion of 
the trustees as to the selection of any 
beneficiary to the income or as to the 
amount to be paid out and the trustees 
shall be entitled to pay any one or more 
or none of the beneficiaries and to 
accumulate the whole or any portion of 

the/....
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the income and provided further that 
any income not paid out in any year shall 
become and form part of the capital of 
the Trust*

(b) After the Donors  death the Trustees shall 
in their sole and absolute discretion use 
the income of the Trust Fund or such por
tion as they may deem necessary for the 
welfare and benefit of the said Donee 
and the balance of the income (if any) 
shall accumulate in the Trust

*

*

18, (i) The Trust shall terminate in the following
way:-
(a) One third of the total Trust Fund as 

it then exists shall be paid to the 
Donee on him reaching the age of 25 
years

(b) 50^ (Fifty per cent) of the remaining 
of the total Trust Fund shall be paid 
to the Donee on him reaching the age 
of 30 years

(c) The balance of the Trust Fund shall 
be paid to the Donee on him reaching 
the age of 35 years.

(ii) If the Donee shall have predeceased the 
date of Termination of the Fund as set 
out above the Fund as it then exists on 
the death of the Donee shall be paid in 
equal shares to issue surviving the said 
date and if there be no issue so surviving 
then in equal shares to the other trusts 
established by the Donor during his 
lifetime.

PROVIDED/....
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PROVIDED that if the said Donee shall have 
died leaving no issue but leaving a spouse 
surviving, the Trustees may in their sole 
and absolute discretion from time to time 
decide the amount to be paid out in the 
support of such surviving spouse as long 
as they see fit and thereafter they shall 
pay in equal shares the remainder of the 
total trust fund to the other trusts esta
blished by the Donor during his life-time»

PROVIDED further that if any beneficiary by 
virtue of clause 18 (ii) be a minor, his/her 
share shall be retained and held in this trust 
with all the rights and powers contained in 
this Deed and the Trustees shall use so much 
of the income of such share as they shall in 
their sole discretion deem necessary for the 
welfare and maintenance of the said minor, 
accumulate the balance and pay the capital 
and accumulated income to the said minor when 
he or she has reached the ages as provided 
in clauses 18 (i)(a), (b) and (c).
If any or all of the said beneficiaries shall 
have predeceased the date of Termination of 
the Fund as set out above, the other stipula
tions of clause 18 shall prevail.”

With these clauses must be read clause 4 which defines

the term ’’Trust Fund”:

”4*  The terms ’’Trust Fund” wherever it occurs 
in this Deed shall mean and include:-
(a) all the assets initially forming the 

subject of the settlement, whether such 
assets/ • • • •« 
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assets are registered in the names of the 
Trustees or otherwise;

(b) any security or assets in which from time 
to time the proceeds thereof shall be 
invested;

(c) all the additional sums or assets which 
the Donor or any person may donate to 
and vest in the Trustees as part of the 
settlement and trust administered by 
them in terms of this Deed, and

(d) all interest and accumulations of interest 
income and growing produce generally arising 
from any funds, investments or re-investments 
held or made from time to time by the Trus
tees  '* *

On 27 June 1973 separate deeds were executed by

the appellant amending the original deeds by deleting clauses

17(a) and 17(b) thereof and substituting a new clause 17

reading as follows:

’’The net annual income of the Trust, after the 
deduction of legitimate expenses and disburse
ments and trustee» s remuneration as hereinbefore 
provided, may be used and expended by the trustees 
for the benefit, welfare, and maintenance of the do
nee and/or issue* ’*

tax
This variation affects only the 1973/year*

After/



8

After the trusts had been constituted the amounts 

of R100 000-00 which had been donated to each of them were 

lent by the trustees at a rate of interest to a company- 

known as General Imports (Proprietary) Limited (hereafter 

referred to as '‘General Imports"). Appellant and General 

Imports carried on a partnership business under the name of 

C*  Lempers and Company. Interest payments by General Im

ports on these loans were put through the books of the 

partnership and credited to the various trust accounts main

tained therein*

Luring the tax years in question all the interest 

paid in respect of the trusts created in favour of the appel

lants children was distributed by the trustees to the chil

dren as and when received*  Consequently, for reasons which 

will later become apparent, these trusts do not figure in this 

appeal*  In the case of the trusts in favour of appellant's 

grandchildren the vast bulk of the interest accruing was 

accumulated by the trustees*  Relatively small amounts were 

in some instances and in some years expended by the trustees 

for/.......  
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for the benefit of the individual grandchildren*  The total 

amount so expended during the relevant tax years was R2 256; 

whereas the total amount accumulated over the a a hi p period was 

R257 906. The trustees made no payments out of the interest 

by way of donation to ’’charitable, ecclesiastical or educational 

institutions

In determining the appellant1s liability for income 

tax under Ordinance 10 of 1961 (South West Africa) for the 

years of assessment under review, the respondent, applying 

sec. 9 (5) of the Ordinance, included in appellant1 s income 

for each tax year the annual amounts of interest (totalling 

R257 906) which the trustees had accumulated and not paid out 

to the beneficiaries under the trusts. The crisp issue which 

arises on appeal is whether or not the amounts in question fall 

within the ambit of section 9(5) • The Special Court found 

that they do. It is contended on behalf of appellant that 

they do not. I now address myself to this issue.

Section/....
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Section 9(5) of Ordinance 10 of 1961 (the English

text of which was signed by the Administrator) reads as 

follows:

"If any person has made in any deed of 
donation, settlement or other disposition, 
a stipulation to the effect that the bene
ficiaries thereof, or some of them, shall 
not receive the income thereunder, or some 
portion of that income, until the happening 
of some event, whether fixed or contingent, 
so much of any income as would, in consequence 
of the donation, settlement or other dispo
sition, but for such stipulation, be received 
by or accrued to or in favour of or be deemed 
to be received by or to accrue to or in favour 
of the beneficiaries, shall, until the happen
ing of that event, or the death of that per
son, whichever first takes place, be deemed 
to be the income of that person."

The English wording of this subsection is identical to that

of sec. 9(5) of the Union Income Tax Act No. 31 of 1941, 

as amended by sec. 4 of Act 39 of 1945. Act 31 of 1941 was 

repealed and replaced by the Income Tax Act No. 58 of 1962*

In this latter Act the counterpart of sec. 9(5) is to be

found/....  
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found in sec. 7(5), which in turn was amended by sec. 9 of 

Act 55 of 1966. In its present form, sec. 7(5) differs 

in certain minor respects from sec. 9(5) of the 1941 Act, 

as amended, but is essentially the same provision.

So far as I am aware, there is no reported decision 

dealing with the interpretation to be placed on sec. 9(5) 

of the Ordinance. There are, however, a number of decisions, 

mainly of the Income Tax Special Courts^ relating to the con

struction of sec. 9(5) and sec. 7(5) of the South African 

legislation. From their lack of uniformity these decisions 

indicate that the courts have not found these sections easy 

to apply when confronted with certain types of donation or 

settlement. Before considering some of these problems, 

however, there is one matter deserving of mention.

Prior to the hearing of this appeal and as annexures 

to their heads of argument, respondent’s counsel (as is often 

the practice) furnished the Court with copies of certain un— 

reported judgments of Special Courts. At the hearing 

Mr Kentridge (on behalf of respondent) indicated that he 

proposed/..... 
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proposed to refer to these judgments in argument» He was 

then asked by the Court whether the use of these judgments 

in this way would not involve a contravention of the secrecy 

provisions contained in section 4 of Act 58 of 1962*  (See 

also the similarly worded sec. 4 of the present Income Tax 

Ordinance in South West Africa, 5 of 1974») Mr Kent ridge 

pointed out that in one instance (Case No. 5928) the judgment 

had been taken on appeal to this Court (see CIR v Berold, 

1962 (3) SA 748 (AD) ) and although decided on appeal on 

another aspect of the case the whole judgment had, by virtue 

of the appeal, become public property, as it were*  In regard 

to the other cases he conceded that as far as he was aware the 

taxpayers concerned had not consented to the contents of the 

judgments being disclosed in this way and indicated that he 

did not propose to make use of these judgments. I think that 

in this regard counsel acted very properly.

The use in tax appeals of unreported judgments 

of the Special Court by the legal representative of the 

Secretary for Inland Revenue is a matter that has arisen 

frequently in the Special Courts and in several instances

7 before/...••- 
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before this Court*  It is consequently appropriate, bearing 

in mind the secrecy provisions in the Act and in the S.W»A*  

Ordinance, that this Court should state its attitude to this 

practice*

In each of these statutes sec. 4 prescribes that 

every person employed in carrying out the provisions of the 

Act (or the Ordinance) shall preserve and aid in preserving 

secrecy with regard to all matters that may come to his know

ledge in the performance of his duties and shall not communi

cate any such matter to any person whatsoever other than the 

taxpayer concerned or his lawful representative, nor may he 

permit any person to have access to any records in the posses

sion or custody of the Secretary except in the performance of 

his duties under the Act (or the Ordinance) or by order of a 

competent Court*  As was pointed out in Silver v Silver 

(1937 NED 129)> it is necessary for the purpose of administering 

the Act that the fullest information be available to the De

partment of Inland Revenue; and that if such information 

is to be obtained there must be some guarantee as to secrecy*  

For this reason the courts do not readily grant orders, against 
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the will of the taxpayer, for the disclosure of information 

falling within the terms of see» 4«

This secrecy extends to proceedings before the 

Special Court*  Sec# 83(11) of the Act and sec» 59(8) of 

the Ordinance each provides that the sittings of the Court 

shall not be public and empowers the Court on the application 

of the appellant to exclude from the sitting or to require 

to withdraw therefrom any person whose attendance is not 

necessary for the hearing of the appeal under consideration*  

And in practice the Secretary's representative, when seeking 

to use information gleaned from the affairs of another taxpayer, 

has been required not to disclose the source of his informa

tion or the fact that it is information given by a particular 

taxpayer (see Income Tax Case No» 879# 23 SATC 232; but see 

also Regulation B7 of the regulations promulgated under the 

Income Tax Act of 1962) • In terms of Reg» B15 the Secretary 

is empowered, with the consent of the appellant concerned and 

in such form as the appellant may approve, to arrange for the 

publication of such decisions and judgments of the Court as he 

may consider to be of general interest*  These judgments are 

published/»...
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published in South African Tax Cases in a form which omits 

reference to the name of the taxpayer and, generally, other 

identificatory information*

Ideally, judgments which are not so reported would 

relate to cases where the taxpayer had refused to give his 

consent to publication of’ where the judgment was not of 

general interest*  Where the Secretary’s representative seeks 

to quote a judgment of the Special Court as an authority, it 

means that the judgment must be of general interest. If, 

therefore, it is unreported, this would be attributable to the 

taxpayer’s refusal to consent to publication; since, if the 

taxpayer were willing, it ought to be reported. The use in 

Court by the Secretary’s representative of unreported judgments, 

where the consent of the taxpayer concerned has not been ob

tained, amounts thus, in my view, to a breach of sec. 4 of the 

Act either by the representative himself or, when he is not a 

member of the Department, by the Departmental member who briefed 

him*  To the extent that this has become a practice in the 

courts dealing with income tax appeals, this Court should, in 

my opinion, state that the practice is not in accordance with 

the above-mentioned secrecy provisions.
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I return now to the merits of the appeal.

As has been pointed out in many of the previous cases dealing 

with the South African legislation, upon analysis sec. 9(5) 

first of all contemplates a hypothesis and, secondly, pro

vides for a deemed devolution of income» In the case of 

donations, the hypothesis is that the deed of donation con

tains a stipulation to the effect that the beneficiaries there

of or some of them shall not receive the income thereunder, or 

some portion thereof, until the happening of some event, whether 

fixed or contingent. If it does, then (and here I ignore the 

case of income deemed to accrue or to be received) so much of 

any income as would in consequence of the donation, but for 

the stipulation, be received by or accrue to or in favour of 

the beneficiaries is deemed to be the income of the donor 

until the happening of the event or the death of the donor, 

whichever first takes place» It would seem that the mis

chief which the subsection is designed to combat is a certain 

type of tax avoidance. Generally speaking, a taxpayer is 

perfectly/....  
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perfectly entitled to reduce the amount of his income, 

and thereby the income tax payable, by giving away income 

producing assets owned by him (see CIR v King, 1947 (2) SA 

196 (AD), 208). In sec. 9 of the Ordinance, however, 

(as in the case of the corresponding South African legis

lation) certain limitations are placed upon the right to avoid 

in this way liabilityior the payment of tax. One is that a 

taxpayer cannot avoid such liability if he makes his minor 

child the beneficiary of the income to be derived from the 

assets so donated (sec. 9(3)); nor can he avoid liability 

by achieving this in an indirect manner through the instru

mentality of a third party (sec. 9(4) )• Another limita

tion is that he does not avoid liability where he retains the 

right to revoke the right of the beneficiary to receive the 

income of the donated assets or to confer the right upon 

someone else (sec. 9(6)). And finally there is the limi

tation contained in the subsection presently under consider

ation (sec. 9(5) )» which seems to be aimed generally at

preventing/. - 
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preventing the avoidance of tax liability where and so 

long as the donor does not permit the beneficiary of the 

gift to enjoy immediately the income to be derived there

from*  In each case avoidance is prevented by the income 

in question being deemed to be that of the donor.

In determining the applicability of sec. 9(5) 

to the facts of the present case, the first question which 

the Court is required to decide is whether the hypothesis 

is satisfied, i.e., whether the trust deed, which is undoubted

ly a deed of donation, contains a stipulation to the effect 

that the beneficiaries thereof shall not receive the income 

thereunder, or some portion thereof, until the happening of 

some event, whether fixed or contingent. An essential in

gredient of such a stipulation is an ”event” until the happen

ing of which the beneficiaries of the Trust shall not receive 

the income thereof. In the case of the trust presently un

der consideration (and similar kinds of trust) there appear, 

to be two types of event which might possibly conform to the 

requirements of sec. 9(5). They are:

- . (D/..............



19

(1) the exercise by the trustees of the discretionary 

power granted to them under clause 17 (both in its 

original form and as amended) of the deed of trust 

to pay the income, or portion thereof, to the bene

ficiary; or, alternatively,

(2) the attainment by the donee, successively, of the 

ages of 25, 30 and 35 years in terms of clause 18 

of the trust deed»

As regards the first of these, there are a number 

of cases in which the exercise of such a discretionary power 

by a trustee has been regarded as being an event within the 

terms of sec. 9 (5) (see, e.g., Hulett v CIR, 1944 NPD 263, 

269; Income Tax Case No. 775» 19 SATO 314; Income Tax Case 

No. 1033» 26 SATC 73)• The general reasoning in support 

of this view is that a provision in a trust deed whereby 

a trustee is given an unfettered discretion either to dis

tribute the annual income of the trust, or portion thereof, 

or to accumulate it, amounts to a stipulation that until 

that event, viz, the exercise of that discretion, the

-beneficiary/»...
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beneficiary shall not receive the income and, accordingly, 

that such a provision satisfies the hypothesis under sec. 

9(5). In this connection it has been emphasized that the 

word ’’event” is —

one of wide significance and its
ambit is increased by the addition of
the words 'whether fixed or contingent1.”

(See Income Tax Case No. 1033, supra,, at p 77«) This 

view commended itself to the Court a quo with reference to 

the provisions of clause 17 of the trust deed in both its 

original and amended forms.

It was submitted by appellants counsel that, al

though the word ’’event” (“gebeurtenis” in the Afrikaans 

text) was in general of wide enough import to include the 

exercise of a discretion, in the context of sec. 9(5) it 

could not be read to comprehend the exercise by a trustee of 

his discretion to pay income to beneficiaries under a trust 

deed, such as the one presently under consideration. In

elaboration/.... 
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elaboration of this submission it was argued, in the first 

place, that the kind of event contemplated by the subsection 

was a single, once-and-for-all occurrence until the happening 

of which the beneficiary did not receive the income and af- 

ter the happening of which he did. Prior to the event the 

income was deemed by way of a fiction, to be that of the 

donor. After the event the fiction ceased and it became 

permanently that of the beneficiary*  Counsel sought to 

derive support for this submission from the anomalies which 

could arise if an occurrence such as the exercise by a trus

tee of his discretion were regarded as an event. The exam

ple was cited of a trustee with discretionary powers who 

decided on the last day of the financial and tax year to 

distribute to beneficiaries income which had accrued to the 

trust, possibly at different times, during the tax year.

It was contended that,, if this decision were regarded as an 

event, a literal application of the whole of sec. 9(5), 

including the portion containing the deemed devolution, 

would/....
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would result in all the income which accrued during the 

year being deemed to be that of the donor, despite the 

fact that on the last day of the year it was actually 

paid to, and received by, the beneficiaries*  This would 

seem to be quite contrary to the aim of the enactment which 

was to tax the income of the trust in the hands of the donor 

only when it was not received by the beneficiaries. The 

same or similar anomalies would arise were the trustee to 

decide several times during the course of the year to dis

tribute income to beneficiaries.

In the second place, counsel argued that, if

the exercise of such a discretion were regarded as an ’’event” 

it would mean that once the trustee exercised his discretion, 

either against or in favour of the beneficiaries, the tax 

liability of the donor would cease; because the question 

is not whether the occurrence of the event in fact resulted 

in the beneficiaries receiving income but whether the event 

before the occurrence of which they were not entitled to 

receive income, had in fact occurred. This showed that

- - ■ the/,.,. 
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the event contemplated by the section was one which would 

finally vest the income in the beneficiaries*

There is undoubtedly some force in these argu

ments. It is not necessary, however, to pronounce upon their 

correctness or to consider the counter-arguments advanced by 

respondent’s counsel because, even assuming that they are 

correct, it does hot follow that sec. 9(5) has no application. 

I say this because, in my view, there are other occurrences 

stipulated for in the deed of trust (i.e., other than the 

exercise of the trustees’ discretion) which do constitute 

events in terms of sec. 9(5) and which are not vulnerable 

to the above-mentioned, or other similar, arguments. This 

brings me to the second type of event listed above and the 

provisions of clause 18 of the trust deed, relating to the 

termination of the trust. In terms of para, (i) of this 

clause the trust is to terminate by the donee receiving the 

total trust fiind in three successive stages: one-third of 

it as it then exists, on attaining the age of 25 years;

half/. 
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half of what remains when he reaches the age of 30; and 

the balance at 35» The clause (in para, (ii) ) also 

provides for the devolution of the trust fund upon the 

donee’s issue in the event of the donee predeceasing the 

date of termination of the fund*  It is clear from the 

provisions of clause 4 of the deed (quoted above) that the 

trust fund which is to devolve in this way includes all in

come of the trust which from time to time has been accumu

lated by the trustees as a result of their decision not to 

distribute it to the beneficiaries*  Assuming for the moment 

that the donee survives to the age of 35, then it is clear 

that on attaining the age of 25 he will receive portion of the 

accumulated income, that at 30 he will receive another portion 

and at 35 the remainder» (This is apart from the capital 

proper which he will also receive at these ages») It may, 

therefore, be said that clauses 17 (in both forms) and 18, 

read together, contain a stipulation to the effect that (i) 

the donee shall not receive until he attains the age of 25 

years that portion of the income of the trust which the 

trustees have decided not to pay out but accumulate and to
which/»...*
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which he becomes entitled upon attaining the age of 25 years; 

(ii) he shall not receive until he attains the age of 30 

years that portion of the accumulated income to which he then 

becomes entitled; and (iii) he shall not receive until he 

attains the age of 35 years that portion of the accumulated 

income to which he then becomes entitled*  The stipulation 

would thus refer to three successive events, each of which 

would, of course, be contingent upon the donee attaining 

the age postulated» Similarly, as far as the substitute 

beneficiaries, the donee’s issue, are concerned, there is a 

further provision, amounting to a stipulation, to the effect 

that they shall not receive the accumulated income until the 

happening of the event upon which their rights to receive 

it are contingent, viz» the predecease of the donee*  Such 

stipulations appear to satisfy the requirements of sec» 9(5) 

and are not open to the objections (discussed above) to treat

ing the exercise of the trustee’s discretion as an event and 

to regarding the provision to the effect that the beneficiary 

shall/....  
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shall not receive income until the exercise of such discretion 

as a stipulation under sec. 9(5) ♦ This analysis of the 

position finds support in three decisions of the Special 

Court: Income Tax Case ffo. 673» 16 SATC 230; Income Tax 

Case No*  823» 21 SATO 77; and Income Tax Case No*  903.

23 SATC 516*

It was contended by appellants counsel that 

in this case there was not a stipulation conforming to the 

requirements of sec*  9(5) since it could not be said that 

until the happening of the suggested "event"f viz. the 

attainment of each of the ages referred to in clause 18(i), 

there was a stipulation that the donee shall not receive 

the income thereunder*  On the contrary, so the a/rgurpent 

ran, the trustees were expressly empowered, in their dis

cretion, to take steps which would result in the donee re

ceiving, possibly, the whole income of the trust» Sec*  

9(5) required a stipulation that the beneficiary shall not 

receive the income, or portion thereof, until the happening 

of an event*  It is true that clauses 17 and 18 do not 

contain/...... 
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contain an express statement that the donee shall not re

ceive the Income, or portion thereof. As I have shown, 

however, until the happening of the event this is indeed 

the effect of these clauses in regard to that portion of the 

income which the trustees, in their discretion, decide to 

accumulate each year*  In my opinion, that constitutes 

sufficient compliance with the requirements of sec*  9(5)*  

It was also submitted that sec*  9(5) could not 

be applicable because on the happening of the events pos

tulated (the attainment of the various ages) the donee 

would not receive any “income" but only capital, the accu

mulated income in the meanwhile having been capitalized*  

This argument is unsound*  Assuming that it is implicit in 

the subsection that upon the happening of the event the bene

ficiary should receive the income that has hitherto been 

withheld, it is clear to me that this is precisely what 

would happen under clauses 17 and 18. The fact that 

the trust deed speaks of such accumulated income being 

capitalized/♦•.♦ 
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capitalized and added to the trust fund cannot alter its 

essential character, in the eye of the income tax law, 

of being "income”, Counsel sought to reinforce his argu

ment that the accumulated income could not be regarded as 

income in the hands of the donee, when ultimately received 

by him under clause 18, and generally that sec*  9(5) could 

not apply to this situation, by contending that if the accumu

lated income were so regarded and sec. 9(5) applied, double 

taxation would result*  the donee would be taxable on the 

accumulated income when he received it and the donor will have 

been taxed thereon from time to time in the tax years in which 

it originally accrued*  The answer to this contention is 

that once this income has been deemed under sec. 9(5) to 

be that of the donor, it is so deemed for all time and there 

is no room for any finding that subsequently it accrued 

to the donee as income.

To sum up the position thus far, the conclusion 
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to which. I come is that the requirements of the first 

portion of sec. 9(5), the hypothesis, are satisfied.

The trust deed, clearly a deed of donation, contains, 

in clauses 17 and 18, a stipulation to the effect that 

until the happening of an event, viz. the termination of 

the trust by the attainment by the donee of the ages stated 

in clause 18(i), or the predecease of the donee, causing a 

devolution upon his issue in terms of clause 18(ii), the 

beneficiaries under the trust shall not receive so much of 

the income of the trust as the trustees decide not to pay 

them and to accumulate in the trust fund. Excluded from 

this amount of income would be the sums actually paid out 

by the trustees to either the donee or his issue or to any 

charitable, ecclesiastical or educational institution under 

the original clause 17 or to the donee or his issue under

the/..... ♦
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the amended clause 17«

The next question is whether the devolutionary por

tion of the subsection can be applied to trust provisions such 

as those contained in clauses 17 and 18*  The relevant words 

of this portion read —

**..... so much of any income as would in
consequence of the donation#.... , but for
such stipulation, be received by or accrue 
to or in favour of....  the beneficiaries,
shall until the happening of that event be 
deemed to be the income of (the donor)

Appellant's counsel submitted that these provisions were 

inapplicable in this case in that it could not be said that, 

but for the stipulation, the income withheld in terms of the 

stipulation would have been received by or accrue to or in 

favour of the donee during the tax years under review# Two 

reasons were advanced in substantiation of this submission: -

(a) that the devolutionary portion of sec# 9(5) can 

only apply where the beneficiaries have vested 

rights to the accumulated income and in the in

stant case they do not; and

(b)/.....
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(b) that it cannot be said that, if the provisions of 

the deed in its original form giving the trustees 

a discretion to pay out income to the beneficiaries 

or withhold it from them be ignored or notionally 

deleted, the income withheld would have been received 

by or have accrued to the beneficiaries, since the 

trustees had the power to apply any portion of the 

income to donations to charitable, ecclesiastical 

and/or educational institutions*  (It was conceded 

that this argument did not apply after the amendment 

of clause 17*)

The argument that sec*  9(5) applies only where 

the beneficiaries have vested rights to the accumulated income 

finds support in Income Tax Case No*  775 (19 SATO 314) but 

it would seem that that decision went off on the particular 

facts of the case and should not be pressed further as an 

authority (see Income Tax Case No, 823, supra)* In other 

cases the "vested rights" argument has not found favour (see
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Income Tax Case No» 903, supra; Income Tax Case No» 974«

24 SATO 802)»

In my view, in the application of sec» 9(5), 

a vested right to the accumulated income is not a sine qua 

non* Naturally, if the beneficiaries have vested rights, 

then this would be a strong, possibly decisive, factor 

leading to the conclusion that, but for the stipulation withhold 

ing the income, it would have been received by them» That sec

tion 9(5) is not confined in its application to instances where 

the beneficiary has a vested right to the income which is to 

be withheld, is indicated, in my view, by the use of the 

words "fixed or contingent” in denoting the event until the 

happening of which he is not to receive the income. A 

"contingent event" (Afrikaans text: "dngewisse gebeurtenis") 

is an event which may or may not happen. A "fixed event" 

(Afrikaans: "gewisse gebeurtenis") is the converse: it is 

an event which will certainly and inevitably happen. The 

word "contingent" is also used to describe a right which 

is conditional and uncertain, as opposed to a vested right

which/»..*
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which is certain, unconditional and immediately acquired, 

even though in some instances enjoyment of the right may 

be postponed (Jewish Colonial Trust v Estate Nathan, 1940 

AD 163» 175-6; Durban City Council v Association of Building 

Societies, 1942 AD 27, 33-4)*  A right under a will or con

tract may be contingent in the sense that, though imperfect 

at the time of its creation, it is capable of becoming perfect 

on the happening of some uncertain, future event (Durban City 

Council case, supra, at p 33). On the other hand, a right 

under a will or contract may be vested though its enjoyment 

be postponed until the happening of some certain future 

event*  Applying these concepts to sec*  9(5) and postu

lating the case where the donor has stipulated that the bene

ficiary shall not receive the income until the happening of 

some contingent event, it is difficult to see how the bene

ficiary’s right to the income could be anything but contin

gent, i#e., not vested# At any rate, these considerations 

show that the case of a beneficiary who in terms of the 

stipulation has only a contingent right to the income falls 

within/.....
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within the intended scope of the subsection»

It might be contended, in the alternativet that 

in such cases it is the stipulation itself which causes the 

right to receive the income to be contingent and that the 

proper approach is to have regard to the position as if the 

stipulation had not existed, i.e»< ’’but for such stipulation’*, 

and then ask whether the beneficiary*s  right is vested or 

contingent*  The difficulty about this is that it is often 

the stipulation itself that confers upon the beneficiary 

the right to receive the income; consequently, if the 

stipulation be ignored, there is no remaining provision in 

regard to the disposal of the income which can be examined»

In truth the application of the devolutionary 

portion of the subsection involves a hypothetical, notional 

enquiry which cannot be directed solely to questions such 

as whether the beneficiary*s  right to income is vested or 

contingent- The question which the Court must ask itself 

is whether, in the absence of the stipulation withholding 

trust/.....  
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trust income, this income would have been received by or 

have accrued to the beneficiary. In answering this question 

regard must be had to the terms of the instrument generally, 

the donor1 s general benevolent intention, as evinced by the 

terms of the instrument, and all the relevant circumstances. 

In this enquiry the fact that in terms of the instrument as 

a whole the beneficiary has a vested right to the income would 

as I have indicated, be an important factor but it would not 

be the sole touchstone»

I shall accept for the purposes of this case that 

appellant*s  counsel is correct when he says that the donee 

(John van Zyl) did not have vested rights to the accumulated 

income during the tax years in question*  That, as I have 

indicated, does not, however, conclude the enquiry. A 

reading of the deed as a whole convinces me that John was 

dominantly the object of the appellant*  s bounty. This 

appears clearly from the preamble, the most relevant portion 

of which is quoted above, and from the substantive provisions 

of the trust deed which contemplate? that prior to the ter-

- mination/ .
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mination of the trust in terms of clause 18(i) income may 

be paid to John or expended for his benefit and that ulti

mately he will receive the entire corpus, together with the 

accumulated income. Nor do I think that this overriding 

intent to benefit John is detracted from to any mate-rl <1 

degree by the substitution of John*s  issue in the relatively 

unlikely event of his predeceasing the termination of the 

trust or by the power conferred on the trustees to benefit 

charitable and other institutions (a power which incidentally 

was not exercised in the first five years of the existence 

of the trust or, indeed, in the case of any of the other 

trusts in favour of the grandchildren) •

This brings me to argument (b) above. It does 

not appear to me to be of substance. Ex hypothesi what is 

being considered is the accumulated income, i.e., that which

has not been distributed to either the donee or to charitable
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or other institutions. In the notional enquiry as to who 

would have been the recipient of such income, but for the 

stipulation, I think that the charitable and other institu

tions can justifiably be ignored»

Viewing the matter in its totality, I am of the 

view that but for the stipulation in this case, the income 

of the trust under consideration would have accrued to and 

been received by the donee. The conclusion, therefore, is 

that both the hypothesis and the devolutionary portion of sec, 

9(5) apply to the trust income which is the subject matter of 

objection and appeal*  In terms of sec» 9(5), therefore, 

it must be deemed to be that of the donor, the appellant»

Finally, I would simply add that any other con

clusion would lead to the somewhat curious result that, 

while sec. 9(5) would clearly apply to a trust whereunder 

the trust income was absolutely withheld from the ultimate 

beneficiaries and accumulated for a defined period, it would 

not apply, generally speaking, to a trust in terms of which, 

again/.....  
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again for a defined period, the trustees were empowered, at 

their'discretion, either to withhold'ahd^áccumulate the in- 

come or to pay it to the beneficiaries. While each case 

must obviously be considered en its individual merits, the 

latter is a form of trust which frequently occurs and, 

having regard to the general object of the enactment, it 

seems unlikely that the Legislature would have intended to 

exclude such a transaction from the operation of sec. 9 (5)*

For these reasons it is clear that appellant was 

correctly assessed by the respondent and that the Court 

a quo correctly rejected his appeal.

The appeal is dismissed with costs*  The costs 

of two counsel are allowed.

-WESSELS,----J.A*)
TROLLIP, J.A.)
MILLER, J.A.)
GALGUT, A.J.A.)

CONCUR.


