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IN THE SUPREME COURT OQF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

BILLS OF COSTS (PROPRIETARY) LIMITED.. lst appellant
AND
JOHANNES LEONARDUS MARIE HANOU e¢ss...s 2nd appellant

versus

REGISTRAR OF THE SUPREME COURT
OF SOUTH AFRICA (CAPE OF GOOD
HOPE PROVINGIAL DIVISION) trs s reeCar a0 respondent

Coram: Wessels, Trollip, Muller, JJA, Galgut et Hoexter AJJA

Date of Appeal: 20 March 1979

Date of Judgment:

I Tune 1979

JUDGMERNT

GADGUT AT A

The appellants were the applicants in the Cape
of Good Hepe Provincial Division. The respondent was:
.~ _ the Registrar of that Court, cited "in his capacity as
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Taxing Master®, The relief sought by the appellants in

-

the notice of motion resds:-

"An order directing Respondent to permit
‘Second Applicant to appear before him (Respon-
dent) as Taxing Master and before all Taxing
Masters under Respondent's direction and con-
trol, as a representative of a party (if
authorised by such party) at any taxation

of any bill of costs (including bills of

cost drawn by First Applicant), at which

such party is entitled to appear or bé
represented,”

I shall refer to each appellant as the first and
second applicant respectively and to the respondent as the
Registrar. He did not appear and was not represented at
the hearing in the Court g gquo. The Law Society of the
Cape of Good Hope ("the Society"), even though it was not cited
a8 a party, nor was it given notice of the application, never-
theléss intervened aﬁd opposed tﬁegfant of the relief sought.
The application was dlismissed, The appeal is against that
order. o
The applicants contended in the Court a que that

the Society had no locus standi to interveme in the proceed-

rppms e e = [N . O G
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ings. On this aspect the learned Judge who delivered the

Judgment of the Court g guo said the following:

"I come now 1o an ancillary matter. The
“applicants contended in limine that the Law
Society had no locus standi to intervene in
these proceedings, a contention which the

Law Society contested. Since I have come

to the conclusion that the application must
fail, and since the Law Society is not asking

. for an order for costs, it seems to me that

this question is purely academic, Even if
the Law Society had not been entitled as of
right to intervene as a party to these pro-
¢eedings, this Court would have welcomed
its assistance as an amicus curiae on a
difficult and important point of practice."

It must have been obvious that the Court a _guo

would welcome assistance from counsel appointed by the

Society.

Purthermore sections 4 and 5 of the Law Societiest?

Act 41 of 1975 set out objects and powers of a law society.

I quote only certain subsections. These read:-

g, The objects of a society shall be —

(a) to maintain and enhance the prestige,
status and dignity of the profession;

(d) to deal with all matters relating
to the interests of the profession
"and to protect those interests.

/5. es 00



5 A society may for the purpose of achieving

its objects -

3 8NP0 O EBDS A ECOL TSP SIOEBETIELEEDPOREOERSESY

(j) appear in support of or in oppo-
sition to, or to abide the decision of
any court in any proceedings brought in
terms of the provisibns of the Act, angd °
if permitted by any other law, such law;

(x) generally, do anything that is
necessary for or conducive to the attain-
ment of the ¢bjects of the soclety, and
the generality of this provision shall
not be limited by the preceding paragraph
of this section.”

In this Court the second applicant maintained that

the Society had no locus standi. The objection was not

persisted in after second épplicant was advised that the
Society had been invited by this Court tc brief counsel to
appear on its behalf, it is therefore not necessary to
discuss or decide the effect of the above-quoted subsections.

The first applicant is a company. It commenced

. business in Jamuary 1978. . It carries on business as a

drawer of bills of costs and its employees attend to the
taxation thereof before the tsxing master.

/ Thel“‘_’
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The second spplicant has no legal gualifications
and is employed by first applicant. The affidavit in sup-
port of the application was attested to by him. He alleges
therein that he was at one time employed as a clerk in the
offices of an attorney; +that prior to January 1978 he had
drawn many bills of costs for various firms of attorneys
and appeared before the taxing master at the taxation there-
of; that since Jamuary 1978 at least fifteen different fimms
of attorneys had entrusted $o first applicant the drewing of
numerous bills of costs and the attending to the taxation
thereof, He then éoes on to say that a bill of costs drawn
by first applicant had been set down for taxation in March
19783 thet on 3 March the Registrar advised him that he,
the Registrar, Was unhappy about my appearing at taxations
and asked me to satisfy him that I had authority so to do";
fhat correspog@gy?e followed; tya# ?§'8 Margh the geg;?trar
adviséd him thet "in his view 'non-qualified' persons" were

unagble adequately or satisfactorily to deal with the texation

of bills of costs; +that the Registrar ruled that he, second

ST T T T ‘/'applica.nt," A



6
applicant, could no longer appear at taxations of bills of

costs but "I could continue to draw bills of costs"; 4hat on
10 March the Registrar advised that he would permit second
applicant to continue with the taxation of the bill of costs
which was then before the taxing master "on condition that

the other parties to the bill did not object to his attendance,
First applicant contends that it is not practicable to obtain
the consent of the party opposing a bill of costs; that if

such consents were required in the future the result would be
that attorneys will cease to employ first appellant.

Attached to the petition are affidavits from persons
who allege that even though they hold no legal qualifications,
they have for many years been practising as "taxing consultants
involve@ in the drawing, taxing and opposipg of bills of costs
in various courts throughout the Republic of South Africa’.

It is said that this practice has been permitted in the
Transvaal Provincigl Division, Witwatersrand Local Division;

Durban and Coast Local Division; Orange Free State Provincial

/ Bivision.....
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Division and Appellate Division since 1969.

The crisp point for determination by this Court is whe-

ther a person, such as the second applicant, who has no legal
qualifications, i.e., is not an admitted attorney or advocate,
has a right of audience before a taXxing master on behalf of g
party to a bill of costs which is being taxed. The question
whether such a person is entitled to draw a bill of costs does
not arise.
The submissions made on behalf of the applicants

fall under five main headse. These are:-

(a) In our law a person is entitled to appoint an
agent to perform acts on his behalf unless there is a
clear prohibition in the law to the contrary effect.

(v) While it is not disputed that in the Netherlands
the taxation of costs was conducted by the courts and that
attorneys attended thereto, there is no authority to the
effect that taxation is the exclusive preserve of attorneys
or %hat attorneys are not entitled to émploy others to attend
at the taxation before the taxing master.

(¢) The relevant statutes (these will be detailed later)

and rules of court define the exclusive rights, in certain

/ fieldse... ..



8

fields of legal practice, of attorneys and advocates but do
not contain provisions prohibiting non-qualified taxing con-—
sultants, such as second applicant, from appearing before
the taXing master.

(&) The taxation of costs to-day is not an integral part
of the judicial proceedings giving rise to such costs. It
is a separate and distinct process in the hands of an adminis-—
trative official, the taxing master. There are many instan-
ces of tribunals (which will be detailed later) where the right
to appear on behalf of another is accorded to persons other
than advocates or attorneys and,accordinglg as the taxing master
does not function as a court of 1aﬁ’the right of audience
before the latter should also not be limited to advocates

and attorneys more particularly if regard is had to what is

set out in (e) below.

(e) An established and recognised practice has grown up
in most of the Divisions of the Supreme Court in terms
whereof persons who are not legally qualified have been
and are permitted to attend to taxation of bills of costs

before the taxing master.

O . . - ey - R . e - A/_The.:.»..'



9
The submissions made on behalf of the Registrar
gnd the Dcecieties can also be summarised. They are:-

(aa) That in the Roman-Dutch Law the process of taxation
was an integral part of judicial proceedings;
that originally the judge who awarded the costs
attended to the taxation thereof and later the
duty was delegated to commissioners; that only
the litigant himself or his qualified legal re-~
presentative could attend the taxation of the
bill oj costs; that this long established prac-

tice was severgl centuries old.

(bb) That in the rules of court or the various statutes,
which govern the procedure and practice of the
Supreme Courts or the right to practise the law
in the Republie, there is nothing which permits
a non-qualified person to attend to the taxation
of a bill of costs before thetaxing master and
hence the Roman-Duteh practice has not been changed;
and

/ (cg)......f
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10
(ce) That even assuming, without conceding, thet in
many -of the Provincisl Divisions persons who have
no legal qualifications have for many years been
carrying an business as "tax-consultants" and,
as such, appearing before the taxing master, it
has not been shown that this has become an es-
tablished or accepied practice in the Cape of
Good Hope Provincisl Division or elsewhere in
the Republic and that the Roman-Duteh practice
as set out in (aa) above still prevails in the
Republic.
Even though it was not disputed before this Court
that in the Netherlands it was the function of the court
or one of the judges to tax the costs of a case, it is neces-

sary to have regard to the Roman-Dutch practice. The proce-

dure in the Netherlands is relevant 10 the issue in this

casSee. In this regard the Court a quo said:

/"The.......
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"The question which was argued before us was one
of principle, namely, whether a person who_is not en
ﬁﬁvdéa¥e or an attorney or evén an articléd clerk is
entitled to appear before the taxing master to re-
present a party at a taxation. To answer this
question it is necessary, in my view, to have re-
gerd to the history of the taxation of costs. The
practice in the Netherlands is set out in authori-

ties like Van der Linden, Verhandeling over de

Judicieele Practijeq, 2.8.2-6, and Regtsgeleerd,

Practicaal en Koopmans Handboek, 3.1.9,17; Merula,

Manier van Procedeeren, 4.102.le3 - 4.104.1.1.43

Voet, 42.1.265 and Aanhangsel tot het Hollsndsch

Rechitsgeleerd Woordenboek (Kersteman) sube VOCe

"Sententie". This prasctice was conveniently
summarisedqas follows in Mouton &Another v Martine

1968 (4) SA 738 (T) at p T42:

*In former times it was the function of

the Court, or one of the Judges, to tax

the costs of a casee. The purpose of the

taxation was reglly two-fold: firstly

to fix the costs at a certain amount so

that execution could be levied on the

judgment and, secondly, to ensure that

the party who is condemned to pay the costs

-~ ~d0es not pay excessive, and the successful

party does not receive insufficient, costs

in respect of the litigetion which resulted

in the order of costs. In the Courts of
/Hollande...



’ 12

Holland the taxation of the costs was ex-
pressly reserved in the order for costs

when judgment was pronounced in the principal
cases The form of the order was 'condemneren
den impetrant of gedaagde in den kosten van

dezen processe tot taxatie en moderatie van
den Hove'.

For the purpose of taxation a declaration of costs
was served on the attorney of the party who was
condemned to pay the costse. It was a document
prepared by the attorney and comprised a summary

of the case, a specified account of the costs which
were to be taxed and the 'na-kosten' which relate
to the costs involved in the taxation. The
attorney of the party condemned to pay the costs
may challenge the various items of costs claimed

in the declaration in the 'diminutie* which was

a similar sort of document as the declaration and
contained the arguments on which the items were
challenged. The attorney of the succesful party
then deglt with these arguments in a *'contra~diminutiet,
The taxation was then done by the Court, or commis-
sioners ordained by the Court to do the taxation,
on these documents. The party who was aggrieved

with the texation had a right of *rivisiet."

_ . . .. - _ FR U S

In addition to the above-mentioned passages from the
Roman-Dutch writers referred to by the Court a guo, the

/ followinge...
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following passages are relevant: V.d. Linden op. cit.
3.1.3.2; Merula op. cite 4.103.1 s.v. "Wie de kosten

Taxeren" and 4.104, i to vi. The many passages referred

to leave no doubt that the taxation was the task of the judge.
In fact Voet, 42.1.26 (Gane's translation), says that "The
taXation and controlling of expenses must also be settled by
that same Judge and not by another" (he is referring to the
trial judge). It appears that at a certain stage the task
could be delegated by the judges to "commissiongres".

As to the ngture of_the tasks allotted to such commissioners

and their duties see Huber, The Jurisprudence of My Time

(Ganets translation) ive 16.1-10; iv. 34.9-16; v. 31l.

See also Kersteman, Hollandsch Rechtgeleert Woordenboek seve

"Commissarisen". It appears that the commissioners acted

as it were as junior judges; they were judicial officers.

To quote from the judgment of the Court a guo:

/ "Thes...
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"The point which emerges from the above dis-~
éussion is that the taxation of oosts was
regarded in the Netherlands as an 1ntegral
part of the judicial processe. The necessary
documents were prepared and filed by the
parties' attorneys (or the parties themselves)
and the taxation itself, unless delegated

to commissioners, formed a part of the duties
of judges who exXercised c¢ivil jurisdiction
generally, i.e. who also decided substantive
civil disputes. In principle this is hardly
surprising. The respective rights and lia-
bilities of the parties to legal proceedings
were then, as now, not finally defined until
the amount of costs had been determined.”

It follows that in the Netherlands taxation of the bill
of costs was an integral part of the law suit.
It is perhaps necessary to be reminded that in
Holland only attorneys and advocates could appear in the
courts; or as it is stated by Voet, 3.3.1 (Gane's translation):

"Nevertheless if we look at our customs
today, no one can take care of his own

case in a judicial proceeding, but all

are bound in the lower tribunals to conduct
_their business through an attorney, snd
in the higher courts to employ the services
at once of an advocate and an attorney

in cases of greater importance, but of one
or the other in more trivial cases; 1lest

/ they.o.oO
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they should go down rather from ignorance
of the affairs of courts than from the lack
of justice in their cases. And for the..
same reason the rule now also holds good
that not any person may be chosen haphazard
as an attormney; s.eiieerccciitnctcccenonas®

Furthermore it was the legal practitioner (the
attorney) who prepared and presented the bill of costs for

taxation: V.d. Linden, Verhandeling dver de Judicieele

Practijeq, 28.2.3.5; Merula, Msnier van Procedeeren,

4,102.1.

It is generally accepted %hat the law, and practice
thereof, in the Cape prior to the Charter of Justice of 1832
was the law and practice of Holland. See Dr Visagie's thesis

"Regspleging en Reg aan die Kaap van 1652 tot 1806" at pages

-

69~78 and 100-113. At p. 49 the author states that anyone

who appeared before the "Raad van Justisie" had to be assis-

-

ted by '"n prokureur”. The Charter of Justice came into forece

-~

in 1834 to make provision for the administration of justice

1in our Colony of the Cape of Good Hope". Section 14 pro-

-~

/ videdeesc..,



16
vided for the appointment of certain officers who shall "be
attached“and‘%belong to the said Court"., Thereafter the ~
appointment of further officers was to be made by the Chief
Justice. A taxing officer was thereafter appointed (see

Rule 351 as replaced by Rule 407 in Rules of Court) as to

which see Tennant, Rules of Court, fifth edition at pages 86

and 96, His duties were to "exercise and perform all the
powers and duties in the Rules contained regarding the Taxation
of Costs". The taxing master remained subject to the control
of the court and there is nothing to suggest that the taxation
of the bill of costs did not remain an integral part of the
lawsuit.

Sections 21 and 22 of the Charter of Justice pro-
vided that no person who was not an asdmitted attorney or
advocate was allkowed "to appear, plead or act in the Supreme

-~

Court on behalf of any suitor”, There were provisions which

e ——— —_— - M e o

provided that the functions to be performed by an advocate
could not be performed by an attorney and vice versa, The

/ sectionSee..se



17
sections (19 and 20) dealing with the admission of attorneys
were repealed by the Attorneys, Wotaries and Conveyancers
Admission Act No 23 of 13934. The Supreme Court Act 59 of
1959 repealed the whole of the Charter of Justice, "except
80 much as relabtes %o admiséion to and therght to practise
before the courts”. In the result sections 21 and 22 of
the Charter remained in force, i.e. the express provision
prohibiting persons, who were not admitted attorneys orxr
advocates, from practising in the courts remsined. I pause
to say that the provisions in the other provinces of South
Africa, correSpqnding to the gbove gections 21 and 22, also
remained in force. The Admission of Advocates Act 74 of
1964 eventually repealed "so much as is unrepealed" in the

Charter of Justice (and in the corresponding statutes of +the

other provinces). Our sttention was drawn to the fact

that there is no section in Act 23 of 1934 or Act 59 of 1959

or Act 74 of 1964 which directly prohibits persons who are

/not...o.o
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not admitted atiorneys or advocates from appearing, pleading
or acting in the Supreme Court on behalf of suitors. Des--
pite the lack of such g direct statement there can be no
doubt that persons not admitted to practise as attorneys or
advocates may not appear, plead or act on behalf of a litigant
or do any of the acts specially pertaining to the professions.
That they are so precluded is implicit in section 32 (%j of
N

Act 23 of 1934 and section 9 63) of Act 74 of 1964. These
sections respectively make it an offence for anyone who is
not én admitted attorney or advocate to hold himself out
as being the one or the other or directly or indirectly
performing any act pertaining to the particular profession.

As shown above non-qualified persons were prohibited
- from appearing on behalf of others in lawsuits in Holland,

This prohibition in due course became part of the adminis-

tration of justice in South Africa under the Raad van Justisie

and in terms of the Charter of Justice. Also, as shown above,

in Holland the texation of bills of costs was an integral

/ partec....
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part of the lawsuit and, whether such taxation took place
before a judge or a commissioner, a non-qualified person

could not appear on behalf of another. It further appears
that the common law and practice of Holland was part of the
law in South Africa under the Raad van Justisie. The Charter
of Justice in sections 21 and 22 retained the provisions pro-
hibiting non-qualified persons from appearing in lawsuits,
There is nothing in the Charter which suggests that the
taxation of a bill of costs did not continue to be an integral
part of the lawsuit. Hence it follows that according to

our common law non-qualified persons were prohibited from

appearing before the taxing master.

I turn now to consider whether any provigions of

the relevant statutes altered the above position. It was
submitted that Act 23 of 1934 defines the exclusive preserves
of attorneys and that one would expect to find any relevant
prohibitions, if such exist, in that Act. That, however, is
not the correct approach, What one has to seek in that Act
and other relevaﬁt législation is ﬁhéfhér they have”explicitly
or by necessary implication altered the common law so as to

enable non-qualified persons to appear before the taxing

/ master....
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master at taxations (see Steyn, Die Uitleg van Wette, 3rd ed.

PP 97 - 99). In my view, none of the legislation referred
to effects such an zlterstion. Cn the contrary, if anything,

it assumes the continuance or retention of that common law rule.
Section 32 (1) of Act 23 of 1934 provides:

"No persons other than an attorney, notary
or conveyancer shall practise as such or
in any manner hold himself out as or
pretend to be, or make use of any words

or any name, title, or addition or
description implying or tending to the
belief that he is an attorney, notary or
conveyancer or is recognised by law as
such or perform any act which he is in
pursuance of any regulstions made under
paragraph (h) of sub-section (1) of section
30 prohibited from performing."

-

Qur attention was drawn to the fact that no mention
is made in such regulations of the drawing or taxation of
bills of costse Section 32 {1) ter reads:-

"Notwithstanding anything te¢ the contrary
in any law contained, no persons other than
an advocate of the Supreme Court of South
Africa or an gttormey or an agent referred
-%0 in section 22 of the Magistrates' .-Courts
Act 1944... shall agppear for or on behalf
of any other person in any proceedings or
classes of proceedings which are held under
the provisions of any law and which have
been designated by the Minister of Justice

by notice in the Gazette after consultation

- ~ =with the presidents of the several Jaw- - - -

soclieties®, / Oulecec..
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Our attention was drawn to the fact that there has
been no relevant designation in respect of the taxation of
bills of costs.

. ™ Sx .

We were also referred to section 32‘;2;g;'(1) which
makes it an offence for a non-practising attornex;?who,in
eéxpectation of a fee, draws a document intended for use
"in any action, suit or other proceeding" in a court of ecivil
jurisdiction.

It is urged that this subsection does not deal with
an appearance before a texXing master in that he is not a
court.

There is no doubt that the above sections, and
others in the Act, are aimed at preventing unqualified persons
*frOp_setting themselves up, or p?actising, as attorneys or
doing attorneyst work. The fact that they set out certain
acts which are specifically prohibited does not mean that

the "catalogue" (for want of a better word) of prohibitions

is exhaustive and therefore it does not mean that because

/ ale...
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an act is not included in the catalogue, it is permitted.

This is particularly so when one realises that the type of

act with which we are concerned was at all times recognised in
the Netherlands as being an integral part of the court pro-
ééedings and as such part of the functions of the advocate

and attorney and that this became part of our common law. If
the intention had been to alter the common Jaw that would have
been done explicitly.

Reference was also made to sections 20 to 22 of the
Magistrates' Courts Act and sections 6, 9 and 10 of the Ad-
mission of Advocates Act, T4 of 1964. A perusal of these
sections will show that they have no bearing on the present
issue,

The relevant section in the Supreme Court Act 59
.of!l95§Yis section 43. I need only quote subsections-(z)(a)

and (3) thereof:

n(2) (a) The Chief Justice may, after consul-
tation with the judges president of the several
divisions, and subject to the approval of the
State President, make rules for regulating
the conduct of the proceedings of the provin-

cisl and local divisions.

/(3) e,
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(3) The ¥*ules made under paragraph (a) of

subsection (2) may prescribe:-—

....-....l"..“......‘....‘..................0.

(g) the taxation of bills of costs,
including bills of costs not rela-
ting to litigation, and the recovery
of costs; and

(r) generally any maetter which is necessary
to be prescribed in order to ensure
the proper despatch and conduct of
the business of the court.”

I pause here to emphasize that it appears from these provisions
that the legislature accepted and proceeded on the basis of the

common law that the taxation of bills of costs was an integral

part of judicial proceedings.

Rule 70 is headed "Taxation and Tariff of Fees of

Attorneys"., The following are relevant subsections thereof

-

(the underlining is mine):-—

"70. (1) (a) It shall be competent for
any texing master to tgx any bill of costs
for services gectually rendered by an attorney
in his capacity as such in connection with
litigious work and such bill shall be taxed
in accordance with the provisions of the
appended tariff: Provided that the taxing
‘master shall not tax costs in instances where

some other official is empowered so to do.

LR L I G N B B B K B T S I I IR I I R I I B T N B I B I I R I I N I

(4) The taxing master shall not
proceed to the taxation of any bill of costs
unless he is satisfied that the party liable
to pay the same has received due notice as
e, el T B
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to the time and place of such taxation and
notice that he is entitled to be present
Thereat: eccieteerecerovcccsancooscscsones

(8) Where in the opinion of the
taxing master, more than one attorney has
been necessarily engaged in the performance
of any of the services covered by the tariff,
each such attorney shall be entitled to be
remunerated on the basis set out in the
tariff for the work necessarily done by
him,"

-

The heading and copening lines of section G of

rule 70 read:-—

"G -~ BILL OF COSTS

In connection with a bill of

costs for services rendered by an

attorney, such attorney shall be

entitled 0 charge: c.veececenses®
Sections 1 and 2 of section G detail the fee payable for
drawing the bill of costs and for attending to the taxation
thereof.

The Court g guo was of the view that the use

of the word "party" in subrule 4 sbove was significant

/ because.....
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because the definition of "party" includes a party's attorney.
It does not include a taxing consultant. Hence, S0 it was
held, the rule contemplated notice could only be given to
a party or his attorney. I do not find that this takes
the matter any further. The subrule only requires that the
opponent is notified. If the applicants are correct in
their view the party notified could then appoint anyone to
act for him., With great respect I am of the view that
the Court a guo has read too much into subrule 4.

It was urged on behalf of applicants that the sub-
sections did not contain a prohibition precluding a non-
qualified person from drawing a bill of costs or attending
the taxation. For the Registrar it was urged that the Words
underlined contained a clear implication that the framers
of rules intended that the fees were payable for the
services actually rendered by the attorney or his office.

/ Tteceuann
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It was further said that each bill contained a "fee" for the
two items deseribed in section G, viz., "for drawing the bill
of costs" and “attending vaxation" thereof, If, therefore,
this work was done by a taXing consultant, such as second
applicant, and he received the amount reflected for so doing,
it could not be said that it was a fee being paid for services
rendered by an attorney. There may well be some merit in the
Registrarts submissions: certainly there is nothing in rule 70
which indicates that a non—-qualified person is permitted to
attend the taxation of the bill of costs; if anything, rule 70
aléo geems to assume that the common law gtill applies.v

A review of a ruling of the taxing master is provided
for in rule 48. Experience and practicé ha@ishown that in
this type of review it is not necessary to show that the
taxing master has committed a ﬁiséirectioﬁ. If the revieﬁing
judge is of the view, on the information before him, that an
amount allowed is t0o much or too 1little or should not have

been allowed, he is free to alter the taxing masterts figure.
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This suggests fhat the taxing master is not acting in an
administrative capacity. I do not, however, think that a
discussion of this rule assists in deciding the issue.

On behalf of the applicants it was submitted that
whatever the Roman-Dutech practice may have been, it should
be accepted that work once conducted by the profession
could slip out of its hands. The following eXamples were
given. Persons other than attorheys or advocates have the
right to appear, on behalf of anofher, before rent boards,
liquor boards, township boards, valuabtion courts, road
transportation boards and the Special Income Tax court.

It was also sald that deceased estates were freguently

wound up by banks or accountantse In order to compare

the tasks of such bodies with that of the taxing master

it was said that the tgxing master is not a judicial officer,
that he is not bound by the rules of evidence and that his

rulings are those of an administrative official. Reliance

for these latber submissions was placed on dicta in

Botha v Themistocleous, 1966 (1) SA 107 (T) at p 111, and
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in Menzies, Birse and Chiddy v Hall, 1941 CPD 297 at 302.

Section 34 of Act 59 of 1959 provides for the appointment of
registrars and other officers of a Supreme Court. The taxing

master is the registrar or a member of his staff, He is an

officer of the Court. Van Z2yl, The Judicial Practice of

South Africa (2nd ed.) at p 819, states:
"In taxation of costs the taxing officer is
"bound to conform to the rules and directions
that may have been framed by the Court, or to
the instructions given to him by the Court
from time to time, or to take as his criterion

the decision of the Court on guestions of
costs,"

Ven Zyl, op. cit. at p 818 also points out that the taxing
magster may receive evidence on oath and sets out the type

of occasion which will necessitate his doing so. We have seen
that taxation is an integral part of the proceedings before
the court. Hence I am unable to agree with the dicta in the
above cases to the effect that he is not a judicial officer
and that his rulings are those of an administrative official.
His position camnot be equa’béd with the type of board men-

tioned above or with the executor of a deceased estate. I

am notaware that either in the Roman Law or in Holland,
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the winding-up 0f an estate was the prerogative of the
profession. The position in the Special Income Tax Court
has been regulated by section 83 (12) and Regulation B.5
of the Income Tax Act 58 of 1962. The proceedings be-
fore the boards and tribunals mentioned above are not Purely
judicial proceedings and cannot be compared with court pro-
ceedings. Hence this submission does not assist the appli-
cants.

Counsel for the applicants subnmitted that whatever
the Roman~Dutch practice was, regard should be had to the
fact that for many years "taxing consultanis" who were not
legally qualified had been drawing bills of costs and attend-
ing to the taxation thereof before the taxing masters in mos?t
of the Provinecisl Divisions; that the evidence showed that
since 1969 appearances by non-attorneys in taxation have
-yeen accepted; thétas_?a?back as }946 Roos, who had for
many years been the registrar of the Transvaal Provincial

Division and was an experienced taxing master, in the preface
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{(p. iii) *o his Taxation of Bills of Costs in the Superior

Courts of South Africs advised attorneys to have their bills

of costs drawn up by experienced attorneys "or by men who
speciglised in that kind of work", It was urged that the
above procedure was now g recognised and established prac-
tice; +that the practice had a great deal of merit in that
it was accepted in the profession;that busy attorneys and
senior attorneys did not have the_time, nor did they wish
Yo attend to the taxation of bills of costs. The Society,
on the other hand, contends that the evidence dees not show
that such a practice has been established and that even if
this practice has been permitted in some of the Provinecial
Divisions, it has not been permitted in all the Divisioas
and it should not be allowed to continue and so become es—
tablished., There is merit in the Society's contention.

~ The evidenceagogg'pot show that'tyfhpraétice_hag beeg esta~
blished in the Cape of ‘@od Hope Provincial Division; nor

does it show that the practice has been followed for asfqﬂig*
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as seven or eight years in the other Provincisl Divisions.
The exception is the Transvaal Provihcial Divisions I am
prepared to accept, as was suggested during the hearing,
that as far back as forty-five years ago taxing consultants
without legal qualifications were permitted to attend before
the taxing mastere. However, this does not mean that there
were many attorneys who were using the services of such per-
Sonse Whilst the evidence does show that many attorneys in
the Transvaal have for the past ten years been using the
services of taxing consultants who have no legal qualifica~
tions, 1t does not show that the majority of attorneys have
done so, nor dces it show that the practice has become gene~
rally accepted by the attorneys. It certainly cannot be said
that the practice has become established in the Republic.

I wish to add that we were referred to several

decided cases including Sheeley v The Registrar and Taxing

Master of the Supreme Court (T.P.D.) and Walsh, 1911 AD 442

and 1911 TPD at p 303. The dicta to which we were referred
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do not really support the contentions of either the applicants

or the Registrar. Hence I do not propose discussing them.

It follows from what has been sgid above that tradi-
tionally taxation has been, and still is, regarded as an in-
tegral part of the judicial process and that the rights and
obligations of the parties to a suit are not finally deter-
mined until the costs ordered by the court have been taxed,
Acedrdingly the only persons who can appear before a taxing
master in a Supreme Court are persons who are permitted to
practise in much court.

In the result the submissions of the applicants

detailed in (a), (b), (c), (d) and (e) above cannot be sus-—

tained.
The-order made is:
l. The appeal is dismissed.
2. The appellants are ordered to pay, jointly
... and severally, the costs of the respondents
WESSELS JA) 0. GALGUT.
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