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I¥ THE SUPREJE COCRT OF SCJTHZ AFRICA.

( APPELLATE  DIVISIOH)

In the nmatter between :

WILLIALT PATRICK CTARTES BADDELEY ADAIS ....... Appellant

— and -

SCUTII AFRTICA™ LIOTOR ITDISTRY

mLa?EES :S ‘SGCI.}L.L .LOI{ ® ® & 0 s e e e e s Respondent.
Coram: Jansen, Corbett, liiller, Joubexrt JJa

et Botha AJA.

Heard: 21 February 1380.

Judgment delivered: 1 October 1980.

REASONS FOR JUDGLIIT.

JANSET JA -

An order diswmissing this aspeal with costs has
been mzde. Here foliow the reasons :-

On 9 Tovember 1973 B C de V IToffe, A J HofTe and
D B Hoffe {hereinafter referred to as the Hoffes) sold
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their sh:res and lozn accounts in Ballina (Proprietary)
Liited to the zppellant for B235 000. The written

agreerient of sale provided inter 2lia for a depogit of

R25 000 (Clause 4 (a) (1)) and that the balance of the
purciase price was o be paid in instalments. An
accelleration clause (4 (¢)) enazbled the Hoffes, in the
event of a failure t0 pay any amount on time or failure to
provide the gecurity within a reasonable time, to claim
"the full bslance then outstanding" and interest "without
prejudice to any other remedieg to which the Sellers might
be entitled in terms of the agreement". Appe’lant was
to pledze the shares purchased to the Hoffes as security
(Clause 6). In relation to any breach "of any of the
provisions of this Agreement" by the appellant, Clause

12 provided :-

"If the PURCHASER should coumit a breach of,

or fail to comply with, any of thegbrovisions

of this Asreement and should fail to remedy the
breach or comply with the Agreement within a
period of seven (7) days after the despatch of
writien notice by the SELLERS to the PURCLISER
calling on it to do so, the SEILERS shall be
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entitled forthwith to cancel the agreement, in
which event the deposit referred to in Clause
“4(a)(1) hereot Will be Torfeltsd to the SEILERS
by way of a penalty for the PURCIASER'S breach.
The remedy granted to the SELLERS in this clause
ig, however, without prejudice to any other
remedies to which the SEILERS night be entitled,
including the rignt to claim from the PURCHASER
such damages as the SELLFERS may have sufiered as

a conseguence of the PURCHASER'S breach."

The appellant fell in arrear with his payments. He then,

on 1 April 1974 and by agreement with the Hoffes, signed an

"Acknowledgement of Debt" of which the material provisions

are as followg -

" ACICTCHLEDGE. BT OF DEBT.

I, the undersigndd «..ceosces-s

do hereby acknowledse myself o be truly and
lawfully indebted to = EVATT CIARLEZS DE VILLIERS
HOFFE and ANDRE JOHI HOFFE and DCUGLAS BALl HOFFE
(together referred to as 'the Hoffeg') in the
amount of R138,807 being -

(a) R138,000 being the balance of the purchase
rrice of the sghares and loan accounts in
BATLINXA (PROPRIETARY) ILZITED in terms
of a written Rgreement of Sale dated 9th
November, 1973, as amended by letter
dated 12th February, 1974, entered into
between me and the Hoffes (hereinafter
referred to ag 'the Agreement of Sale').
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(p) R8BO7 being the balance due under an
adjustment account in terms of the
aforesaid Azreement.

(The amount of R138,807 is hereafter
referred to as 'the canital swn').

I do hereby renounce all benefits arising out of
such legal exce)stions 'non nunmeratae necuniae,
non causa debiti, errore calculi, revision of
accounts, no value received' as may apply, and

I acknowledgze that I know and undergtand the
true intent and meaning of such renunciation.

I further acknowledge that the following terms

and conditions shall apply to this ackaowledgment

of debt -

1. I hereby bind and oblige nmyself to pay or
cause o0 be paid to the Hoffes the capital
sum in instalments as follows :

%a On lst April, 1974 - R10,000;
b) On or before lst Liay, 1974 -R40,000;
{(¢) On or before lst Oc=
tober, 1978 - Rr88,807.
2. * 6 58 ¢ B0 o0 99 s
3. I record that in terms of the Agreement of

Sale the capital sum was to have been paid
to the Hoffeg on 1lst Iarch, 1974. To
compensate the Hoffes for the inconvenience
and damages that they have guifered as a
consequence of my failure to pay the capital
sun timeously I undertake +to pay the Hoffes
an additional sum of R15,000 by way of a
penaltyy eseescnss

The penalty payable by me in terms of +this
clause shall be without prejudice to any
right which the Hoffes may have to recover
damages from me in lieu of the penalty in

the event of there being any bresach of the
teras of this aciknowledgment of Debt cevecen
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4. (a) In thé event of -

(1) my failing to make any vayment due
in terms of this acknowledgment of
debt on or before the due date of
payment; or

(ii) LI S BN B B N B ] Or

(iii) there being any breach by me of any
other of the terms and conditions
of this acimowledgment of debt;

then the full capital sum owing in terms
hereof, and the penalty provided for in
Cl.use 3 hereof shall immediately become

due and payable in one sum and the Hoffes
shall be entitled to enforce the terms of
this Ackmowledgement of Debt. The rights
grﬁnted to the Hoffes in termg of this
Acknowledgement of Debt shall nobt in any way
congtitute a novation of the Agreement of
Sale.

6. Acceptance by the Hoffeg of anm&payments
made by me after due date shall not be
regarded as nor constitute a derogatidn
from or waiver of any of the Tloffesg!
rights hereunder or under the said Agree=
ment of Sale, and any indulgence or
relaxation which the Hoffes may grant me
shall be without prejudice to their rights
as specified herein and in the Agreement
of Sale.
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on 19 December 1974, the Hoffes "ceded and asgsigned" to the

respondent, in writing, inter alia all their claims against
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the appellant in terms of the Acknowledgement of Debt
"for value received". Thereafter the respondent, as
cesgionary, lssued summons ageinst the appellant in the

Witwatersrand Local Division. YTe alleged inter alia

that the appellant had "in breach of his obligations

under the Acknowledgement of Debt wrongfully failed to

make payments thereunder", and he claimed the sum of

R102 017 20 (allowance having been made for certain credits
due to the appellant). The appellant raised a main and
an alternative plea. The main defence was based on an
allegation that the Acknowledgement of Debt was based on

a void cauga, as the agreement of sale to which it related
was entered into in contravention of sec 38(1) of the
Companies Act 1973; the alternative defence was based on
an allegation that the purported cession of rights waé of
no force and effect, as it armounted to a partial cession of
the rights of the Iloffes witholit the appellant's consent.
The resoondent excepted to both defences as being bad iy

law and disclosing no defence. The exceptions were upheld

by the Court a guo (per VERLOOTEI J). The avpellant
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Te
appeals only against the Court's order in respect of the
altefn;tive plea.

Before us both counsel argued, in effect, on the
basgis that the Acknowledgement of Debt created a new
cauge of action to pay the balance of the purchase price
and that thereafter, at least up to the time of the cession,
this obligation co-exigted with the original obligation
under the deed of sale to pay such balance. As will be
seen, this assumption was fully justified.

There is ample authority to the effect that an
acknowledgement of debt, provided it is ooupled with an
express or implied undertaking to pay that debt, gives
rise to an obligation in terms of that undertaliing when
it is accepted by the creditor; and it does not matter
whether the acknowledgement is by way of an admission of
the correctness of an account or dtherwise. (Cf Divine

Gates & Co. Ltd. v Beinkinstadt & Co., 1932 AD 256;

Somah Sachs (Wholesale) Ltd. v Iuller & Phisps S& (Pty.)

Ltd., 1945 TPD 284; Mahomed Adam (Edms.) Bpk. v Rauben=

heimer, 19§§_(3)‘SA 646 (T))g In Christou v Christoudoulou
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(2959 (1) SA 586 (T) ) there are dicta to the effect that

an admission in respect of zn existing debt cannot "found

an independant cause of action" unless it amounts to 2
novation (at p 587 G - 588 A). This, with respect,
appears to rest on a misapprehengion. here can be no
objection in principle to a sgsecond obligation arising in
respect of an existing debt, and this appears to have been

recognized by this Court (Smit v Rondalia Versekeringskor=

poragie Beﬁerﬁg 1964(3) SA 338(A), at p 346 G). The

decisive question is whether the acknowledgement contains
an express or impliai(:::z;undertaking to pay, a matter
which relates to the intention of the parties. It may
well be that an acknowledgement of debt usually implies
an undertaking Yo pay, but this is an asnpect upon which

it is unnecessary to express any opinion now. (For a

discussion of question in the American TLaw, cf. 127 ALR 650).

In rezard to the effect of an acinowledgement of
debt in our law, some reference has been made in the past
to the "account stated" of the English law (cf. Divine

Gates & Co. Ltd. v Beinkinstadt & Co. ILtd., supra, at

T262 [/ eiiee
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262-3, 276 et seq.) To doudbt an acknowledgement of debt
with @ express or implied undertaking o pay; in our law
bears some resemblance t0 one or more of the types of

"account stated" kmown to the English law (cf Halsgbury's

lews of England, 4th ed., Vol 9, Contract, 3 698;

Chitty on Contracts, 24th ed., Vol 1, 55 1899 - 1900;

Qdrer's on Pleadings, 20th ed., pp 187-189), but continued

reference 4o these conce ts of the English law can only
lead to confusion. Ve are not encumbered by the tech=
nicalitieg of the doctrine of consideration and in our law
a novation is not presumed: the intention of the narties

is the decisive factor (cf Smit v Rondzlia Verseierings=

korporasie van SA Beperk, sunra, at p 346 H). loreover,

in our law the remedy of provisional sentence has its own
peculiarities. A simple acknowledgement of debt (i e

with no undertaking to pay either express or implied), e g,
could possivly be sulficient, so it seems, for obtairnins such

relief (Barclays Bank v lcCall, 1927 TPD 512, at p 517

iin fine).

In the preseant case the Aclnowledgement of Debt

contains / +....
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contains an express undertaking to pay, and there can be
little doubt that the parties intended to create a new
obligation in respect of the vpayment of the purchase price
due under the deed of sale. The exXpress words used, the

addition inter alia of a clause waiving the various

exceptiones, the creation of a "penalty" which did not

exist before, all speak of this intention. The express
disavowal of any intention to novate (Clzuse 4(a)) cannot
derogate from this. There can be little doubt that a new
obligation arose in accordance with the intention of the
parties. 4A&nd it ig equally plain that they intended the
rights under the deed of gale to remain alive and Shus the
original obligation to pay the purchage price. Onee it is
accepted that there is no legal obstacle to two obligations
co=existing in respect of the same performance or common
debt, it follows that in this respect also effect must be
given to the intention of the parties.

Counsel were in agreement as to the co-existence
of the two obligations up to the time of the cession, but

. L . WeTe / ceeeeaee
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were at variance as to the effect of the cession. On
. behalf of ithe roespondent it was eontended that when the
Hoffes ceded their rights under the Acknowledgement of
Debt to the appellant, their rights under the deed of sale
"ceagsed to exigt"; while the contention on behalf of the
appellant was that each of the two obligations would remain
unimpaired if a cession were @ffected and that the appellant,
therefore, was in jeopardy of being sued twice — by the
Hoffes and by the respondent. This last contention formed
the basis of the further argument that zs such a cession
would impose a greater burden upon the appellant than that
to which he would otherwise have been subjected and would
be tantamount to a partial cesgion of the combined rights
held by the Hoffes under the Acknowledgement of Debt and
the deed of sale, it could not have been done effectively
without the consent of the appellant — which wag never given.
It is obvious that this argument involves an inquiry into
the relationship between the two co—existing obligations.

T?rlis/.l.."..
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This a matter not free from difficulty.  Prof.
E Il Ue¥ers, in discussing the concept of "een cumlatie
van verbintenisgen" says: "Van de verhouding dezer beide
verbintenissen lkan dan echter getuigd worden, hetgeen
alreeds de Franse jurist Jacques de Révigny voor zin tijd
heeft opgemerkt: pauci intellexerunt" (Algemene Leer van
het Burgerlijk Recht, Deel I, 24 ed. p 119). However,
in our law the matter may be clarified by reference to the
position where a negotiable instrument such as a promissory
note is given in respect of an existing debt. There can
be little doubt that - unless & novation is intended, which
is not presumed - two obligations then exist: the original
obligation znd the obligation arising from the note. They
are interdependent- The originsl obligation may, in a
sense, be said to be the causa of the new obligation

(Saambou-lasionale Bouvereniging v Friedman, 1979(3) SA

978 (A), at p 992 A) and defences in respect of the original
obligation may be raised in respect of the new obligation;

verformence of either discharzes the other. Fortified by
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two obligations in resvect of the same performance, the
ereditor has, however, no free election to enforce the
original obligation. Our cases have followed the Inglish
law that upon accentance by the creditor of the negotiable
instrument, the right to enforce the original obligation

is suspended until meturity of the instrument, znd when the
creditor claims payment of the original obligation he must

account for the negotiable instrument (lloss & Page Trading

Co. (Pty.) Ltd. v Spancraft Purniture llanufacturers &

Shopfitters (Pty.) Itd. & Others, 1972 (1) SA 211 (D & C),

at p 214 H - 216 H). It follows thet if the creditor
were to cede {or regotiate) the negotiable instrument, the
debtor is safeguarded against being sued by poth the holder
(on the instrument) and by the creditor (on the original

obligation). In accordance with the nemo plug Juris rule

it followeg that if the creditor were to cede the original
obligation to a third party and retain the instrument, the
third party would be subject to the same restrictions in
relation to the o0ld obligation to which the creditor was

before / eecevase
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before the ceassion. There would, therefore, be no
reason 0 preclﬁde the creditor from enforcing the new
obligation. In this respect I am in resgpectful dis=
agreement with the conclusion to which the court arrived

in the logs & Page Trzdinz Lo. case (gunra, at p 217 E -

218 D).
Counsel for the appellant soaght to distinguish

the position relating the negotiable instruments, and

contended that an acknowledgement of debt does not suspend

the remedy based on the original obligation. However,

in ny view, the same rules of initer-dependency regulating

the position of an original obligztion and a new obligation

arisipg from a negotiable instrument in conjunction with

it, should apply whnere an existing obligation is reinforced

by a new obligation arising from an acknowledgeument of debt.
It follows thot the appellents' altermetive plea,

in attacking the vulidity of the purported cession, was

unfounded / coeoos
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unfounded in law and the court was Jugtified in

upiiolding the excestion.

For these reasons the appeal was dismissed

with cosgts (Wi‘bh leave to amend the alternative plee).

g
B.L. JRENWET JA.

CORBETT JA.)
LMILLER  JA.) Concurs.
JCUBERT JA.)
BOTHA  AJA.)



