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IN THE SUPREME COURT OF SOUTH AFRICA

-

( APPELLATE. DIVISION)

In the matter hetweens

JOAN BUCHALTER Appellamt
end
THE STATE Respondent

Gorsm: RUNPFF, CuJy, KODZE et TRENGOVE, JJpal
Heard: 17 Novembex 4980

Delivered: 27 NovembBer 1980

JUDGMIENT
Komz’ﬁ;, J.Q;:

The sppellant in this somewhat unusual case is fifty
years of agely She is married te z prominemt professional mamfy

She practices radiotherapy and raﬂiograghy{ﬁ She is well known

for-her charitable workly—She was tried and convicted inm the —
magistrates court of Bast London iq{) the theft of three triwizl




i and

__ ’a;;fb_iglew = a tin of shoe polish; a slab of chocolate; a conw

tainer of chewing gum = valued aft 90 cents from Checker's

supemarket att Nahoon: on {7 July 1979, The magistrate imposed
& fine of B50,00 with an alternative of 100 days imprisonmenty
An gppeal to the Eastern Cape Division (KANNEMEYER, Ji and
SOLOMON, A.J.) failedl The appellant now appeals to this Gourt
against the conviction, having obtained leave from the Easterm
Gape Divisionf

In the court of the magistrate, after hawing tendered
@& plea of not guilty, the appellant's attorney indicated the
basis of her defence in terms of section 115(1) of Act Nok 51,
1977 in the following temms:

"our worship, the accused will admit that
the articles mentioned were found in hex
possession K.'w the accused will say that
she had no intention at. all te stealls Hex
failure to pay for these articles is due

merely to :ﬁbrget:ﬁulnesst;i She placed them in
— —.——— her pocket-and handbag and forget-to-pay - -

for themy,'"
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The State called two witnesses = Giwu and Coonmegly
The agppellant testified in her defence and called three other
witnesses who testified that she was a lady of character and
integrityls I shall commence hy.ge‘hting; out, as briefly as I
can, the evidence given by Giwu, Gooney and the appellant during
examinationwinechiefly Thereafter I will discuss the signifie
cant portions of their evidence during crosseexaminationfy
Giwu, @& security officer employed by Checkers, testified
that he saw the appellantt, clothed in the uniform of a nurse,
moving about: ingide the supermarketi She hal = handbag and a
shopping baskei: of the type supplied by supemarkets o their
customers in which to gather their purchames and carry it to
the tills at: the point: of paymentf! (In the case of the Checkers
supermarket at Nahoon a supply of these baskets [ iS kept next.
to the point of payment where customers enter and leave the
——. ._shopping area)lsy The sppellant lifted a. few articles_from the. __

shelves and placed these in the shopping basketi} He then saw

'the*,?. seee t?o!;‘/



-4
the appellant remove s tin of shoe polish (walue 19 cents) from
the shopping basket and place it in her handbagsy  Thereafter
she removed @ slab of chocolate (value 43 cents) from the
baske$. and placed it in the righ% hand pocket of her uniformy
Pinally she removed z container of chewing gum (walue 28 cents)
from the basket; and placed it. in the left hand pocket of her
uniforml The appellant then went to the till, paid for the
articles which were still in the shopping basket and proceeded
towands the door of the supermarketly, He (Giwn) alerted Cooney,
the assistant manager, who called the appellant who was then
on het way to the parking areai! The appellant thereuﬁon placed
her hand in her pocket, produced the slab of chocolate amd,
in the words ef Giwn, "before he had asked her anything she said
that she had bought the slab of chocolate from Pick 'n Pay™y

He took the slab of chocolate and noticed a Checkers price

.____ticket on itly They then proceeded to the office where, in . - _.
Cooney's presence, he asked the appellant to take the shoe

pOliSh}A;- scese ..f."/5



o
polish out. of her handbagly She did sols Thereupon he requested
her to remowe the chewing gum from her left pocketl She ;ltook o
a plece of tissue paper out. of the pocket: and remarked "™itts
tigsue paper which is in my pocket!li He once again requested
her to produce the chewing zum whereupon she took it out. ef her

pocketfy The appellant's particulars were taken amd the police

* were summoned,

Cooney confirmed Giwu's evidence that outside the tuilde
ing he followed the appellant who was on the way to her carx,
He confronted her and asked hexr to produce any goods which she
had not paid foxy The appellant "brought oui™ a bar of chocolate
and sald she had paid for it at Pick 'n Pgyli He noticed =
GCheckers sticker on ity He requested the appellant to accompany

him to the officel} She did sofj At the office he asked her

whether there were smy further goods in hex posséssion, which

she baj not. paid foxl She then opened.-her handbag-and-took

out the tin of polishly Giwu then intimated that she &lso

hadlyle o o « slele/ 6
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o
had chewing gum in her possession wh_.i.ch she had not paid forl
The sppellant then produced it from her pockety! He con‘l:’&nued’,}v
"The accused then offered to pay for the.
goods which, I szid, we couldn't do znd she

accepted that. she stole the godds and she
wasn®t in the habit of doing this, she saldi®

He then called in Deysel, the administration manager, to proceed
with tllxe mattert

The appellantt testified that she went to Checkers atlt
Nahoon on the aftermoon of 17 July 9979 to fetch. whatt is referred
to in the evidence as an Mairpot! in replacement of =z defective
one: which she had Bought there previouslyls Eat‘liér that day
she had been to Pick n Pay where she bought groceriesfi Upon
her arrival zt Checkers she spoke to thé supervisor, Mrs, Van
Zylywho accompanied her to the back of the ghop = near the

delicatessen counter « to look for the airpoty She could not

find it and approached an employee, Priscill@i The ensuing

M e e e e e e —— e —————— e - — o —
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events were testified to By the appellant as follows:

"What did Mrs, Van Zyl asked Priscilla to do?
== She gsked me to walt in that area and
she would go and &sk Priscilla where she
had put themfy
While you were waiting for Priscilla
and Mra% Van Zyl to come back, what did you
decide to 40? «= I saw some pears in the
fruitt ddpartment: which I thought I would
buy for my daughter who was going to Cape
Town the next day amd I Just: took them in
ny hand and waited for Mrsi Van Zyl to retumf
Had you any intention of making any
purchases from Checkerts when you went into
the store? «= No, becafise I had already
done my purchasing at Pick n Payld
Actuzlly those purchases were pointed
out by you when you went to the camr with
the security man? -- Yes, they were on the
Back seaty
So, your sole purpose, you say, in
going to Chemker*s was merely to collect
the airpot which"was going to be replaced?
~w= That's righify
Did"you have a basket with you? =~ Nokt
You are quite definite about that? e
Quite definite,
If you had intended to mzke any purchases,
wonld you have taken a basket with you? o=
Yes, I _always dof

Ia it correct that these baskets are
kept on the outside, in other words, before

yOu’;go XXX o!:?/S



you getille o 4s you enter the shopls

G

ha

?aii ‘before you pass, the p}éy-_-counter? ——
Yesfp

You tzke your basket end then you go
past there and you collect whalever goods
you require? =~ That's correctfy

You szy you took”the pears and while
you were waiting did you notice anything
else on display that you decided to purchase?
~- Not right at the momentll But when Mpsis
Van 2yl ceme back with the airpot for me
from the Back which hadn't been put out
on the shelf and I said %o her, would she
take it to the front becamse I couladn't
walk through the pay=till with this afd they
would want me to pay for it agair, and it
was just a replacementf

You asked her to leave it on the othex
gide? =- She said she would leave 1t at: the
cigarette~counter for mel

And 4id you, besides the pears, did you
decide: to purchase anything else? «—- Yesh

What were these? =- Rolls and cheeséel

And how did you carry these things? w-
In my arm?

For what reason? =—— Becamse I did not
have @ basketf

Then az you walked between the shelves,
is it correcti that you took a slab of chocolatel
-- Yesiy

Where did-you put—it? == In my pocket —
because I had no handsy

ind did you take =z little packet of
chewing gum? == Yes.,

Wherdss o ooy si/g




Wherg did you put that? -~ In my pocketl
Is that of your uniform you were wearing?
w= That's rightly
Is it correct that you took a tin of
shoe polish? == Yesls
And where did you put thai?® == In my
handbagis
Will you tell His Worship, first of ally
in regard to the uniform, what: sort of uni-
form is thatly == It is the hospital issue
uniform, white with two pockets and z penw
pocket at the toph
Is that the uniform you wear in your
work as radiographer and radiotherapist? e-—
Yeal
Are these pockets large pockets or not?
-=— Flat pocketsls
And the slab:of chocolate, how did that
£fit into the pocket? «- It would come to
the top of the pocketfy
You could see the silwer paper on fy.s ==
Yesly
'we the topl In other words the pocket:
wasn't zipped or anything? ~-~ Not closed at.
all#."
And this handbag that you had, what
sort of handbag was it? w= It was a shoulder
handbag,
Was. that open or closed? =~ Openy
- When you took these things, did you do
it openly or did you do-it secretively?. ww_
No, openly because I had no hands to hold ith

Were'ty.. e/ 10
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Were there any people about. at the time?
~- A. few shoppersi. ' ‘

Was it done in the view of the people
around you? =~ Yesh

End this security man, did you see him
there? == Yes, I noticed that he was a well-
dressed manl,

Do you remember how he was dressed? =-
Yesl!

How? =~ He had on black slacks and =
black and red open-neck shirth®™

On her way to the tills she met & friend, Mrs. McCrosbie, and
stood chatting to her for quite = timel! She thereafter moved
to the tillg, placed the pears, rolls and cheese on the counter
and directed certain enquiries about Bic razors to the cashiexi
She paid for the pears, rolls and cheese, received them in a
plastic bag then went to the cigarette counter and received the
airpotld The reason why she did not pay for the chocolate,
chewing gum and shoe polish was because she was "distracted by

the lady at the till and Mrs. McCrosbie"? But for that she

—would-"most-definitelyt-have patd-for—these—articlesl, —Giwu—

S‘topped*;_.‘f,“‘. .o “,,.r;/‘“
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. stopped her and asked her to produce any goods she had not paid

for, She was "flabbergasted and shocked" when Giwu told her

he was = security man!y However she produced the chocolate and
in her shocked stgte told an untruth viz., that she had purchgsed
it at Pick 'n Payh' She was asked to accompany Giwu and GCooney
to the manager's officely She did so but only after she placed
her pacels, including the airpotl, in her carly In the office
she was asked if she had anything else, She produced everything,
including the chewing gum and polish, which she had in her hand-
bag and pocketsly Deysel took her name and addressfy ‘The police
were summoned, She specifically denied that she told Cooney
that she accepted that she stole the articles and that she was
not. in the habit of stealingly

Giwu was subjected to & thorough crogs-examination

during the course of which he:

(&) Steadfastly persisted that the appellantt spomtaneously ——
produced the slab of chocolate when confronted by him

w&.’o ess s o-’;‘/ 12



(®)

(c)

(4)

(e)
(£)

w12
and Cooney and that she was not asked for it or promptede
t0 produce: itg
adhered to the picture which he presented during examinas
tionwinechief vizy that the appellantfs production of
the chewing gum (in ‘the presence of C‘.bor;ey and Dleysel)
was reluctant and that she initially tried to create
the impression that her pocket only contained a tissues
said that he did not see the appellant take up a shopping
basket but only noticed one in her possession whist she
was doing her shopping;
on two occasions stated that he could not recall the
appellant: denying in the office of the manager that she
ever had = shopping basket in her possession;

adnitted seeing the appellant speaking to Mrs. Van 2yl;

agreed that: the appellant went to the cigaretie counter

e &fter she left the $ill.where she .collected-sparcel;—

(g)

conceded that the appellant might have purchased pears,

rOllsr;-o evecse o=9V13
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rolls andh cheese tut denied that she carried it¥ in hexr
hands and not in a baske't;;
(h) agreed that the appellant appeared to be shocked and

stunned after the confrontationly

It became clear during Gbpney'é cross~examination thai:
he disagreed with Giwuts ewidence that he (Cooney) did not
question the gppellant outé;ide the tuilding and inside the officely
ksked whethexr the appellant appeared éhocked and stunned when
she took the chocolate out. of her pocket, he said: "I would
say she kept rather cool about it, in my opinion, She was
rather bright about i#"™ In regard to the chewing gum he did
not corroborate Giwu';s version that she first only took out a
tissue from her pocket but said that,when asked for it, she pro=

duced it directlyh fsked whether the appellant stated in the

office that she had no basket with her, Cooney replied "It is

--pogsible that she-didy and¢-it-is pogsible that-she didntts —F —

~

don't; recall it, 80 I can't dispute it,"

~ -

Intg-’, sessae 0[,!/ 14
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In the course of her evidence during cmss—exammation
the appellant admitted that there was @ supply of baskets "in
the middle of the shop™ near the point where the rolls were
kepty Asked why she did not take a b\askét, she replied "I
never thought about: & bgsketh' I had no intention of purchasing
enything and just thought: I didn't need a basket @b that stagel™
She put the chocoia;te in her right pocket, the chewing gum in
her left pocket. and the tin of polish in her handbasg because
"uy pockets were fulll™  Asked to explain why she did not take
out: the polish when she paid for the pears and other articles
she answered "I did not look in my bagw I only put my hand in
for my purse ly.ls It is = large purse, I can feel ith™ Towards
the end of the cross=-examination, the maglstrate raised = matter
of some imporancef I quote the question and answer:

"You made = mistake about the chocolate,

telling him that you paid for it at Pick 'n Pay
Why didnt 1t youn take out the chocolate .and. .

tell him? 'Well, man, I took the chocolate
and I realise now that I've got Nugget and

chewingﬁ, eose .-,Fiw/ 15
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chewing gum, but I forgo® it in my pocket'?
== T dontt think I had a chancels They ~
just said? ‘'Come to the officel'"

-~ ~

The material portion of the magistratets judgment reads

a8 followas:

-~

"Phe defence called three witnessea to testify
about the accused's good characters,

From the evidénce it is clear that
Solomon Giwu is a single witness for the
State as far as the actual theft is concermed.
Mr. Cooney can only testify to what happened
outside the shop, snd thereafter in the officei,
It will be convenient: to take his evidence.
first af: this stage’s He admitted undex
cross=examination that he had = lot of duties
to attend to every day, and regarding this
case, he did not make z statement to the
police, or amybedy’s He did not expect to
give evidence but: received a *phone call
the previous day to come and testifyl, If,
under these circumstances, there is any
conflict in the evidence with that of
Solomon Giwu, the court gives preference
to that of Solomonl

Solomon is a security guardly It is
his duty to observe the customersi, He saw
the incidentl He was thoroughly cross-
examined by Mr,-Kaplan saw the accused
enter the shop, He diinoi see her collecti-
ing a. basket bul when she selected the items

andbgi, sete oafg'/ 16
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and put it in her basket he was also between
the shelves pushing a trolley with things he
intended to buyle The accused admits seeing
him there’s He saw her taking the items out
of the basket zmnd putting it in her pocket
and handbag end not paying for it This

is 41l zdmitied by the accused, except

for the fact that she had a basketly

Although thoroughly cross-examined by
M1, Kaplan, Solomon is adamant that the ac»
cused had & basket!y He admits truthfully
that he did not see her taking the basketd
He could not be shaken under crogs—examinas
tion amd the court has no hesitation in
accepting his evidencely

It is true that the court cannot fault.
the accused's demeanour in the witness box
but she admits to telling an untruth on
producing the chocolate from her pocket,
for which she can give no other explanation
except to say that she was in a state of
shockly She can advance no reason why she
did not take out the other items at the same
time excpt that she was shockedf!

It is highly improbable that & person
can only take gix items in a shop, pay for
three and forget azbout: the other threely
The court is fully aware that the State
must prove: the guilt of the accused beyond
a reagsonable doubt and it is not necessary

for. the accused—to prove her innocencel
Furthermore, if the accused!s story could
be reasonably true, she is entitled to =a

discharge[,f,',?, o 0.;9/ 17
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dischatgey But the accused has three
available witnesses, to wit: Mxrsh Van Zyl,
Priscilla and the friend she gpoke to, to
call to substantiate her in the fact that
she did not have a basket with her, but she
failed to call them,

The court rejects the accused's version,
accepts the evidence of the State and FINDS
THE ACCUSED: GUILTY AS CHARGED,"

in a careful and meticulous argument on behalf of the
appellant, counsel criticised the magistrates reliance on Giwn's
evidence and drew attention to certain flaws therein, to contra=-
dictions between hig evidence and that of Cooney and to aspects
of his evidence which, s8¢ it was contended, is ."selﬁ'-contradic-_-
toxry and wrong." It is true that Giwu's evidence is subject
to legitimate criticism in seferal respectsly Thus his state~
ment that the chocolate was produced spontaneously and without

any prompting is not only to a .. .high degree improbable but

in conflict with Cboney's version that the appellant was speci-

-~

~fically asked to-produce articles which she had mot paid forfy

Likewise both Cboney and the appellant contradict Giwu's version

~

Oﬂ;-c LR L A YA Y 0015-;3/18



. have = shopping basket;—there-was: 16 need whatsoever 4o

= {8
of the reluctamt and hesitant meamner in which the chewing gum. L
was produced, If Giwu's ewvidence in this regard falls to be
rejected, which the magistrate does not appear to have done,
it doeg reveal a disturhing tendency 1o exaggerate the appellamti's
suspicious or foolish conduct beyond the limits of truth, But
be that as it may, these are matters of relatively minor impor-
tencely The guestionsof central importance are whether the
appellsnt mimitted to Cooney that she stole the articles and
whether the appellant had = shopping Basket when she removed
the azllegedly stolen articles from the shelvess, In the light
of the magistrate's finding that Giwu's evidence should be

- -

preferred to that of Cooney and regard being had to Giwu's
failure to corroborate Cooney in this respect, I considex

it was not proved heyond reasonable doubt that she did mske

the admission referred to be Gooneyy If the appellant did

place any article  in her pockeii or handbag and such conduct.

wouldf_,?, cese o‘oF,'/ 19
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would be an end of the enquiry and would constitute conclusiwe

proof of animus furandi on her partld On the other hand, in

the absence of proof beyond reasonable doubt that she had a
shopping basket in her pose@ssion, her explanation might well

be reasonably truelf Giwu's confirmation that the appellant

went to the cigarette counter after §he left tﬁe till aend up=-
lifted = pamcel there, warranis a finding that the appellant’s
main purpose in going to Checkers was to fetch an airpot. and

that she had every reason to entdr the shopping area without

a shopping basketfy But that is not an end of. the matter because,
once ingide the shopping area, she did decide to do some shoppingh
In the ordinary course of events the formation of that decision
would move her to take up a shopping basket - a supply of which
was in her immediate vicinityy There is no room for @ finding,
as was contended in support of the appeal, that Giwu may bona
fide have been mistaken-in beLi—ev-:':ng—-that'—%he-—appel-lan‘b‘,—had—a'— o

shopping basketiy His evidence was emphatic that on three

Separate’g-’g‘. evose 0/20
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separate occasions an article was lifted from the shopping

basket and seoreted elsewherey The positive nature of Giwu's

-~

evidence rules: out any possiblity of mistaket i1t was either
true or falsey The magistrate, as the trier of fact, found

Giwuts evidence to be truthfulls For reasons, repeatedly stated

~

by this Court, that finding will not lightly be disturbed, In=-
deed the reasoning of the magistrate has; not been shown to Be
open to serious criticism snd circumstances which indicate that
the magistrate erred do not lie at handly There is no sounci
basis for holding that Giwu, who i.mpnesst_ad the magistrate, lied

in ordexr to secure a convictionls The flaws in Giwu's evidence,.

~

to which I have drawn attention, are in my view overshadowed by

the appellant's extraordinary conduct when, @ Cooney testified,

~

she was asked to produce any goods not pzid foxs She gave an
untrue explanation of her possession of the slal of chocolate
which can {only—be described-as—astonishing vizs that she had——

bought it from Rick n Pay’y If Giwn's evidence thef the appels-: -

~ -~

lan$ts explanation was entinely spontameous be accepted, the

~

appellantts conduct was the more remarkabilely

"""" S o S £ SO L. T S
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If indeed the conversation with Mrs. McCrosbie and the cashier
distracted the sppellantts mind from the fact that she had
taken the articles and had failed to pay the purchase price amd
if her failure to pay was a genuine oversight, one would have
expected a person of her gtanding immediately to say so, to
offer the true and innocent explanation and to express her regredy
Indeed she compoundéd her foolish conduct by not forthwith dige
closing her possession of the remaining two articles, It is
often saild that "generally speaking, the falsity of an explanation
to the police, especially if given on the spur of the moment,

should weigh but little in the scales againsi an accused,"

(See e.gly S Ve Letsoko and Others, 1964(4) S.A. 768 (A) at
776)  But; that does not apply to a case like the present
where the appellant. is nbt;an ignorant person but. a cultured,

worldly-wise, mature and professionally gqualified personfy The

gppellantts- strange conduct, outlined aboveyserves to_strengthen

~

Giwu's evidence and reinforces the magistrate's conclusion,

~

ClOBel‘y. Saeve e .'?5:/22
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. G,los.eiy related to the appellantfs abovementioned conduct is
her failure, despite it having Been foreshadowed twice during
Giwn's crosseexamination and once during that of Cooney, to
testify that she told the manager (Deysel) that she never had
a basketf; Gounsel endeavoured to explain this omission by
suggesting that it may have been due to an owersightf,‘! If this
is indeed the explamation, the oversight was a very serious oneld
For, it will be recalled, it was no part of the State case that
there: was eny reference to a basket: during the discusgions
@fter the appellantfs temporary detentionf! If neither Giwu,
Cooney nor Deysel mentioned the removal of articles from a
basket (and it was not suggested during cross-examination
that they did),the question arises; ﬁou the zppellant, unless
she knew the detailed allegations against he®; came to appre~

ciate the importance of the fact that she did not possess a
—— — — —buasket-and-why she would -have-mentioned it at a‘.l:lﬁ—:, -The—alsence —
of an explanation detracts from the reliability of hexr testimonyf

Theeesscesss l./23
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The judgment of the n_:agis‘brate was subjected to the
further criticism that:
(@) he erred in criticising the appellant for failing o
call Mrs, Van Zyl, Prigcilla end Mrsy McCrosbie;
(B) he failed to appreciate the relevance of the evidence
of the three witnesses who testified in regard to the
appella:iﬁ-‘s integrity and charactexy
There is no substance in (B) as it is clear from the magis-
trate's judgment that he daid not overlook the character evidencels
In regard to (@) I am of the view that the magistrate’s criw-
ticism was unjustified, The identity of the persons concerned
\ wag d%sclosed at an early stage and they were presumably
equally available to Both the State and the defencel Be:
that: as 1t may, I am of the view that, despite the magistrate’s

~

fault¥y approach, the remaining cinrcumstances relied upon by
-him-in-—econvicting the appellant -are sufficient to justdfy.

his conclusioni:
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The appesd is dismissedy
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