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(APPEITATE DIVISION)

In the matter between :-

SOCI&Té COLMERCIALE DE }OTEURS cessese  Appellant
and

WERNER JULIUS ACKERIANN tesecaen Respondent
Coram: Wessels, Jansen, Xotzé, Joubert dJJA

et Galgut AJA.

Heard: 25 November 1980.
Delivered: 21 Marctu {981,

JUDGHEENT

JANSEN JA :=

I have had the advantage of reading the judgment
by my brother GALGUT. I regret that I am unable o agree
with his conclusion that the two exceptions were rightly

upheld.
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Thé anpellant alleges in its porticulars of clgim
two written contracts with the respondent, of which the
letters Amnexures 4 znd C to the furtiher particulars cre
the respective copies. (They are fully reproduced in
the judmasnt of GALGUT AJA). A purports 0 be signed by
G.Solomon (alleged to be the res.oandent's duly authorized
azent, and so to be considered for present purposes);
C, by W.d. Acrermann (the restondent) and T.C.F. Gratz.
Both letters are addregsszsed to the zprellant. As it is in
effect alleged that letsers A rnd C constitute binding
controets, 1t must be accegted on the pleadings, for the
purvoses of the exceptions, that the purported signotures
are in frct these of the abovenamed persons, that they
issued (sent) the resyective letbters sisned by them to the
appellent; and further, that the cppellent received both
letters and accepted the undertakings therein according to
its understzrding of them. Thege facts are fundamental
to the allegation thet each letter constitutes a contract

between the cppellant and Ackermann, and are clecrly

implied /eeees



implied in the pleadings.

In dealing with the type of problem arising in
the present case, that of determirning the meaning to be
ascribed to the declarations of intention by the signato=
ries 1o the letters, reference ig often made to the

rule (by way of an obiter) in Torman v Hudhes and

Others (1948 (3) SA 495 (4), at p 505) -

",eeees in an action on a contract, the rule
of interpretation is to ascertzin, not what
the parties' intention was, but what the
languagetjused in the contract means, i.c.
what their intention W%? ag expressed in the

contract."

The rule so stated, musgt, however, be applied with care,
as its very simplicity may lead to migconception. It
tends to obscure the true bosis of contractual liability
in our law, which is nbt the objective approacf?of the
English law, but is - save in cases wiere the reliance
theory is applied -~ the real congensus of the parties

(cf Cinema City v llorgenstern Femily Bstates and Others
H

1980 (1) sA 796 (4), at p 804 D-E). As a rule of inter=

B T T e pretation / Cesaea
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pretation, it is subject to gqualification. 14 Nelson

v _Hodgetts Timbers (Bast London) (Pty.) Itd. (1973 (3) SA

37 (A), at p 45 C-D) this Court said that the rule was
not "inflexible" and referred to p 245 of Trollip v
Jordaan (1961 (1) SA 238 (A) ) with evident approval.
At that page B3TEYN CJ said in reference fo this rule
and the parol evidence rule :-

"Dit is erkende algemene beginsels. ¥aoar
el is geen onwrikbare wette van lLiede en
Perse nie. Daar moet gewaak word teen m
toenassing dzarvan wat by die uitleg van
geskrifte ((m letterdienstigheid bewerk en m
soort woordformalisme invoer wgarvoor in
ons eie regsbronne geen werklike steun te
vind is nie. Dat gevolg gegee moet word
oan Gie woorde wat die partye self gekies
het, is m beginsel wat nie na belore
toegepas kan word nie sonder om ag te slsan
0p sy korrektiewe teenvoeter dat hwl wil en

bedoceling sterker den hul woorde is."

To the extent that the rule may be read as limiting the
inguiry to the words appearing in vhe writing only, it

must/oo..o-



must again be gqualified: there are cases in which
extrinsic evidence may complement the writing, ranging
from evidence of surrounding circumgtances to evidence

of what pacssed between the parties (ef Delmas IHlling

Co. Itd. v Du Plessis, 1955 (3) SA 447 (A), a2t pp 453

H - 455). A safer guide to a problem of internretation
would anpear to be the fundamental rule as stated by

INRES CJ in Joubert v BEnelin (1910 AD 6, at p 37-38) :-

"The golden rvwle applicable to the inter=
pretation of all contracts ig to ascertzin
and follow the intention of the parties;
and, i1f the coantract itself, or zny evidence
admissible under the circumstances, saffords
a definite indication of the meaning of the
contracting parties, then it seems to me that
a Court should always give effect to thai

meaning."

The "golden rule" has often been applied (e.g-, in

Standard Building Society v Cartoulis, 1939 AD 510,

at p 516 — 517).

THE /' veeeocans
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The key to admissibility of evidence in aid of
interpretation is said in the Delmas cese to be "dilficulty"
in interpretation, as opposed to "certainty in the language"
- "a matter of individual judicial opinion on each case"

(at p 454 E - 455 4). Ilore recently, the trend of legal
thought appears to favour a more liberal resort to exitrinsic

evidence (Van Rensburg en Andere v Taute en Andere, 1975 (1)

SA 279 (4) at p 303 D - E; IList v Juncers, 1979 (3) saA

106 (A), at p 120 B - F; and see the discussion in Swart

en n Ander v Cape Fabrix (Pty.) Itd., 1979 (1) SA 195 (A)

and llorgenstern Family Estates and Others, supra, at p 805

F - H). However, for present purjyoses the matter need
not be pursued. It will be assumed in favour of the
respondent that a2 degree of "uncertzinty" ~ the extent
being "largely a matter of individual judicial opinion” -
ig required to open the ddor to such evidence. In any
event, circumstances emerging from the writing itself must

at least be considered (Trollip v Jordaan, supra, at p 246).

Wnether the possibility of exitrinsic evidence

affeC'tlng / sess e
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affecting the interpretation is to be ftaken into account

at the exception stage, may, however, be influenced by the
attitude of the parties: "They may within limits7,Torce

the court to give the best meaning it can to a contract «..."

(Delmas 15illing Co. Libd. v Du Plessis, supra, at p 455 C - D).

In a case such as, e.g., Helson v Hodgetts Timbers (Fast

Tondon) (Pty.) Itd., supra, it was conceded in the Court

a guo "that the validity of the deed of suretyship had to
be deternrined ex facie the document itself and that no
evidence was required, nor indeed wowld be admissible,

in determining the igsue" eand that the Court a guo thought
that the "issue should have been the subject of an exception”
(1972 (4) SA 208 (ECD), at p 211 in initio). It was no
doubt on such a bagis that this Court in that matter
avproached the appeal. In the present case the appellant
doeg indeed contend, in the alternative, that if the letters
do not ex facie justify its understanding of them, they are
then so uncertain in meaning as to admit extrinsic evidence,

and / seeeses
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and that the matter should therefore not be decided on
exception. This was apparently also its attitude in
the Court a guo (1980 (1) SA4 109 (1), at p 111 F). It
follows that if in the present case concelvably useful
extrinsic evidence is admissible owing to "uncerftainty"”,
the exceptions in the present case must in any event fail

(Delmss THlling Co. Itd. v Du Plessis, supra, at p 455 G;

Cairns (Pty.) ILtd. v Playdon and Co. Litd., 1948 (3) SA

99 (A); Baraxvanath v Qlifants Asbestos Co. (Pty.) Itd.,

1951 (3) sS4 222 (M), at p 230 D). It does not appear
from thege cases that the circumstances upon which reliance
could be placed, must necessarily be pleaded. In Standard

Building Society v Cartoulis (supra) the Court had no doubt

as to the meaning of the documents in question, no extrinsic
evidence was considered;fo be admissible, and therefore,

the matter could be decided on exception. Fo doubt,
however, the possibility of extrinsic evidence influencing
the interpretation must be "something more than a mere

notional or romote voszsibility" (Davenvort Corner Tea

Room / «eees
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Room (Pty.) Ltd. v Joubert (1962 (2) SA 709 (D & C), at

p 716 C-D).

Bearipg in mind these generszl observations, we
may now turn to the two letters in guestion.

™e Tirst letter (Ammexure A to the further
particulars) dated 12 ilarch, 1973, purports to be signed
by G Solomone. As has veen explained, he, as dvly
authorized agent of the appellant, must be assumed to have
signed it and to have issued it to the appellant; and the
appellant must be agsumed to have received it and to have
accepted any undertaking in termgs thereof, according to
its (the apellant's) understanding of +the contents.
The appellant alleges that the regrhondent -

"quaranteed, s~lternatively bound himself
jointly and severally liable with the
First Defendant (Peughold) for the due
payment of the purchase price of all the
goods sold and delivered or to be sold
and delivered by the Plairtiff (Asneilant)

looo'o--oo" (Par 9 Of the l.:a.in ClaiHI)-
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The meaning contended for by the respondent ajpears

from hig dnly grounds of excention in regoect of the

main c¢claim :—

1.1

1.2

The document upon which the plaintiff
[aopellant] relies for the allegations

in paragraph 9 of the main claim, is

not a guarantee by the second defendant
[respondent)}. It purports to be a |
communication to the vlaintiff [appellanﬁ]
of a resolution of the first defendsnt

EPeugholq} relaving to future conduct;

The second defendsnt [fesponden?] did
not bind himself in fterms of the said
document Jointly and severally with the
Tirst defendent [Peughold].seecsoss.
The gpaid document purports to be a
communication to the plaiantiff

leppellant] of a resolution of the

first defend.nt [Peughold] relating to

future conduct.”

It geems clear enough thet the letter moes beyond

g mere communication to the appellant of a resolution by

Peughold.

The writer is not giving information to the

appellant / eooess
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appellant merely as a matter of interest — he is laying
the basias for the future conduct of the business between
Peughold and the appellent, and his intention is clearly
that the latter should act accordingly, In saying
that "we have also decided that all orders will in the
firgt instance be gueranteed by Ir W Ackermamnn" he is,
as agent of the respondent (Ackermann), conveying to the
appellant that the resnondent (as also the others) had
decided that all orderg will in the first instance be
guaranteed by him. The notification of this decision of
the respondent (Ackerasnn), by his agent Solomon, to the
appellent is reasonbly capable of being understood asx§§i
X
implied uvundertaking by the respondent "that all orders
will in the first instence be guaranteed by me".  The
reai difficulty lies in the mepning of this undertaling.
Could the appellant reasonably have understood that the
respondent was intending thereby to give a continuing
guarantee in respect of "all orders"? The letter seems

reasonably capeble of being so read. An glternative

reading / cse.
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rééding ig, e.g.; that the respondent would, as each
order was placed, enter into a separate guarantee in
respect of that order. It wonld, in ny view, be
difficult on exception jo decide which of these two readings
mast be taken fto reflect the real infention of the parties.
Evidence could conceivably assist - the surrounding circum=
stances, the relationship between the parties at the time,
and, if necessary, what had pasged between them and what
their subseguent conduct was. I do not coasider it a
remote possibility thet evidence of such a nature could
asgist in arriving at the real intention of the varties.
Does the "uncertainty" in the letter 2llow recourse to
such assistance? As has been mentioned above, the
degree required to comen the door to extrinsic evidence is
lergely "a matter of individuwal judicizl opinion om each
case". In the presentv cage, in my view, reccurge should
be h~d o extrinsic evidence to resolve the difficulty, and
engble the court to deterwine the prozer meaning to be
attached to the letter. Whether it will be either

neceosary / ree
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necesgery or permissible to invoke all of the categories
of evidence mentioned zbove, it 1is unnecessary at this
stage o decide. The likelihood of some eXtriasic
evidence being of assisvance in interpreting the letter,
to my mind, suffices t0 preclude its meaning being deter=
mined on excepiion.

The excention to the main claim, should, in my
opinion have beern dismissed.

The gecond letter (presumably typed) is dated 30
Moy 1975 (Ammexure ¢ to the further particulars). The
effect of the sprellant's allegations in regard thereto
ig thigt  the signatories, W. J. Ackermann (the respondent)
and F.C.E. Gratz, by this letter bound themselves jointly
and severally with Peughold to honour the bills mentioned
in the letter. There is no linguistic difficulty what=
soever in reasding the letfer in this sense snd this would
aeem to be the ordinary meaning of the words. The sole
patter thet raises a query is that below the simmatures of
Ackermanm and Gratz thére appear four additional names, but

’;'Iith/ s s e
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with no corresponding sisnatures. It is because of thig
that the respondent lleges in his notife of exception

that "ex facie the document it was incomplete and unen=
forceable without the signatures of the other pergons whoge
ngmesg appear on the document. For this contention the

respondent relieg meinly on Felson v Hodgetts Timbers

(gupra) .

In that case ex facie the writing it appeared
that only one of two proposed co-sureties had signed.
The quegtion was whether the only signatory had bound
himself. Thig Court said that "the point to be decided
is, therefore, whether ithe parties, gx facie the document,
intended to enter into a joint contract of co-suretyship
or two separate contracts of suretyship" (at p 45 F), and
it came to this coneclusion: "The form in which the
document is cust znd the words used zre such that sseveas
it must be necessarily inferred thot the parties intended
a joint contract of co-suretyship" (at p 45 G¢). It
followed that as a result of the absence of the second

signature, / sseee
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signature, the "deed of suretyship" was held notiZomply
with the provisions of sec 6 of Act 50 of 1956. The
Court considered the use of the word "we" throughout the
deed as being an important indicium, as alsoc the fact that
the blank space where the missing signature should have
been, was asbove the signature that did appear. It may be
added that the deed was a Tormal one, znd that proper
provision was nnde for two sisnetories, with two witnesses
egch. But most lmsortant, the "we" anpearinc throughout
the deed, was defined in the first few lines of the deed
itself as follows ¢ "We, the undersigned, Jan van der
idlerwe and Josevh Henry Nelson do hereby bind ocurselves «..."
The zbsence of the signetare of Jan van der Merwe clearly
proclaims an inchoate document, despite the presence of
the signature of J H Nelson.

In the present case there are no such clear
indicia. Ex facie the letter those binding themselves

are "we, the undersigned" and there are only two such,

namely / ev..
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namely Ackermenn end Grédtz. The other four names typed
under the two sisnatures would arpear 40 be mere surplusage
and of no contractual significance. From thelr mere
presence it could not be inferred with any conviction
that Ackermann -nd Gratz signed, intending only to be bound
if all the vpersors bearing those names also signed (whatever
instructions may origina’ly have been given to the typist).
By this letter Ackermenn and Gratz, as signatories, sought
to obtain an indul-ence from the appellant on behalf of
Peugﬂ@ld, viz. an extension of the bills; they zave an
undertalking to bind themselves jointly and severally; they
allowed this letter to be sent in this form (as mugt be
assuned on the pleadings, as exnslained above). They could
not have intended that it should be read as inchoate.

It may.be pointed out that if thé feference in
this letter to "the letter &zted 12th Ilarch, 1975, and
sirmed on benalf of the Directors by Mr ¢ Solomon* is 2
reference to the first letter (innexure A to the further
narticulars) = as would ceem t0 ve the case, despite the

discrevancy as to dates — the position is even clearer.

There/ secvee
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There the eppellant was inforied that "all orders will
in the first instance be guaranteed by ‘I 7 Ackermann
and, even thoagh this is of no real interest to you, he
will have counter guarantees from his colleagues on the
Board of Peughold". The first letter, if read with
the second, would strengthen the impression that the
respondent, by signing the gsecond letter, intended to be
bound unconditionally by his sisnzture.

In my view the inferences are clear; but even if
they are not, the exception ghould in any event have
been dismissed. T™ere would at leasgst be uncertainty which,
in all probability, could be clarified by extrinsic evidence.
Such evidence would be aduigsible. In the writing in

guestion a1l the egssentialia for a contract of guarantee

between the appellant and Ackermann and Gratz are pregent.
For the appellant additiocnal guerantors would only mean
greater security; for Ackermann and Gratz, only a greater
possibility of contribution. At best for the respondent,
the absence of the signatures could only mean that a

M2terial / ceeees
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material provision had been left uncompleted. So stated

the analogcy to the question decided in Johnstone v LeRml

(1980 (3) SA 927 (A)) becomes plein. Evidence would be
admissible to determine the intention of the parties:

whether they intended the additional n=mes to be pro non
scripto, or waiether they intended that the other signatures
were stiil to be appended before the writing becrme operative.
The exiringic evidence may relate "to all relevent surrounding
circumstances, inciuding the negotiations leadinz up to and

at the time of +the signing" and acceptance of the letter

(dmmexure C to the furtiher particulars) (Johnstone v Leal,

gsupra, at p 947 G).
Tor these reasons the exception to the aliermative
iy v

clainm igdalso unfounded.

T would allow the appeal in regpect of both

excewtions.

LE

ﬁn LALLISE? JA.
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IN _THE SUPRFME COURT OF SOUTH AFRICA

( APPELLATE DIVISION)

In the matter between:

s0cIETE COMMERCIALE. DE MOTEURS: Appellant:
and
WERNER JULIUS ACKERMANN Respondent:

Coram: WESSELS, JANSEN, KOTzf, JOUBERT, JJ.As ef
GALGUT, A.J oAb

Hezrd: 25 November 1980

Delivered: 31 March 1984

JUDGNENT

KOTZE, J.A.:

I have had the advantage of reading the judgments

the exception to the main claim I am in agreement with the

conclus:[onj.i. [ .‘0/2

prepared by my Brothers Jansen amd Galguthy In regard to



ﬂzﬂ
conclusion reached by my Brother Galgut and in regard to the

exception to the alternative claim I am in agreement with

the conclusion reached by my Brother Jansenl
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IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:-

SOCI&Té COMIMERCIALE DE MOTEURS APPELILANT
and
WERNER JULIUS ACKERMANN RESPONDENT
CORALL: WESSELS, JANSEN, KOTZ&, JOUBERT JJA

et GAIGUT, AJA
HEARD: 25 NOVENBER 1980

DELIVERED: 31 MARCH 1981

JUDGMNEDNT

GATGUT, AJA

The appellant company, plaintiff in the Court
& quo, carries on business in FRANCE as a manufacturer
and supplier of compressorse. During the period June
1974 to April 1977 it sold compressors and spare parts
in connection therewith to Peughold (Pty) Itd (Peughold)

A feeveccsnca
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a Johannesburg based company. It sued Peughold as
first defendant for the sum of FF 2 823 913,52 j.e.
R533 000,00 being the price of the goods so delivered.
In this its main claim it joined, as second defendant,
the present respondent alleging that he had guaranteed
the indebtedness of Peughold. There was also an
alternative claim for FF 3 222 185,23 i.e., R605 000,00
against respondent based on an allegation that he had
bound himself "jointly and severally™ to honour certain
bills of exchange which had been accepted by the first
defendant in respect of the latter's indebtedness for
the goods it had purchased from the plaintiff. Details
of the main and alternative claims will be set out later.
The difference in the amounts claimed in the two claims
is not explained in the paperse. This is, however, not
material to the issues before us. I will continue to
refer to the parties as plaintiff, Peughold and second
defendant respectivelye. Peughold did not defend the
action. Second defendant did defend it and excepted

F0 /eoscsesace
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to both the main claim and the alternative claim:ﬁ;?
amplified by certain further particulars, on the ground
that neither claim disclosed a cause of action. Both
exceptions were upheld and an appropriate order was
made. It is against that order that this appeal is
brought. The judgment of the Court a quo is reported,
see 1980(1) SA 109 (T). The relevant facts are there
set out but I will for the sake of convenience repeat
certain of them.

I deal first with the appeal relating to the
main claim. In paragraph 4 thereof plaintiff alleges
that it had sold certain goods to Peughold; that Peughold
had agreed to pay therefor by accepting bills, details of
which are set out. In paragraph 5 it is alleged that
Peughold in fact accepted the bills and undertook to
honour them according to their tenor. This claim also
deals with certain goods whiéh-were'sold to Peughold on

consignment and which have not been accounted for or

paid for.

There /o-oooo..o.
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There is no need to set out all the details of
the main claim. It is sufficient to say that plaintiff
alleges that the goods have not been paid for nor have
the bills been honoured. Paragraph 9 of the main claim

then goes on to allege:—-

"On or about the 12%h March 1973 the Second
Defendant, acting through his duly authorised
agent, one Solomon, in writing guaranteed,
alternatively bound himself jointly and severally
liable with the First Defendant for the due
payment of the purchase price of all the goods
g0ld and delivered or to be sold and delivered
by the Plaintiff and interest thereon to date
of payment of the purchase price to the First
Defendant as aforesaid."

Second defendant then asked for a copy of the
written guarantee and in reply to the request plaintiff
furnished the following letter (annexure A to the further
particulars) written on the letter~head of the said
Solomon who is a Registered Chartered Accountant;:-

" 12 March 1973

Société Commerciale de Moteurs ~C.L.l.,
49, Rue NoBl~Pons,

92 -~ Nanterre - B.P. 35,

FRANCE

Attention: Hr. R. Proumen

Dear lre. Proumen,

I wish %o inform you that at a recent leeting
of the Board of Directors of Peughold (Pty.)

LtAe /eeevvanans
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Itd., it was agreed that all orders placed
by that Company on yourself would be signed
by any two of the undermentioned Directors:

Mr. P.C.B. Gratz

Mr. J.A. Stanton

Capt. T. Meredith

Capte. C.H. Snelgar

Mr. We Ackermann

Hr. W.E. Hamilton
We have also decided that all orders will in
the first instance be guaranteed by Mr. W.
Ackermann and, even though this is of no real
interest to you, he will have counter guarantees
from his colleagues on the Board of Peughold.

Yours faithfully,

(sgd) G. SOLOMON.™

The exception taken to the main claim can be
summarised. It alleges that paragraph ¢ as amplified
by the letter of 12 larch does not disclose a cause of
action in that the letter is not a guarantee by the
second defendant; that it is no more that a communication
to the plaintiff of a resolution taken by Peughold re-
lating to future conduct.

Counsel for plaintiff at the outset submitted

| fhat, for purposes of»the exception, the ailégation that

Solomon was the duly authorised agent of the second
defendant must be regarded as correct. This submission

can be accepted. Hence the letter should be construed

as /coooooo-oo



as emanating from second defendante.

If the letter is so construed, the first
paragraph needs no amendment. It informs plaintiff
of the resolution taken by the board viz. that in the
future all orders would be signed by two directors.

The second paragraph would then be amended to read:-

"The board (of which I am a member) has also
decided that all orders will in the first
instance be guaranteed by (me) and, even
though this is of no real interest to you,
(I) will have counter guarantees from (my)
colleagues on the Board of Peughold."

It was not suggested that the word “guarantee"
created any ambiguitye. There can be no doubt that in
annexure A it bears its ordinary meaning, as to which

see Ligst v Jungers 1979(3) SA 106 (A.D.) at p. 117.

Counsel for plaintiff then went on to submit
(the submissions are shortly stated);
(A) that annexure A is reasonably open to the inter-
pretation that it in itself is a guaréntee, to
operate with immediate effect, given by second

defendant covering future orders; alternatively

(B Jeeeernanen



(B)

(¢)

(D)

Te
that annexure A is an offer of a guarantse, to
ope;ate with immediate effect, covering future
orders;
that the said immediate guarantee and/or offer
wag acted upon and therefore impliedly accepted

by virtue of the subsequent execution of the

orders placed.

As an alternative to A,B and C it was urged,

that, at worst for the plaintiff annexure A is

ambiguous and should be congtrued contra proferentem

and thet the lack of certainty should be resolved
by a trial court which would have regard tc all

of the admiseible evidence including the attitude
of the parties and other circumstances surrounding
the issue of the guarantee and the execution of

the ordersa.

As to A above. It was urged that annexure A is a

communication from one business man to another and it
wasg reasonable for plaintiff to interpret it as re-

I‘eflecting /oooooo.ooa R
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flecting an intention on the part of second defendant

to give an immediate binding guarantee as opposed to

an intention to issue a guarantee in the future.

In Worman v. Hughes 1948(3) sA (A) at p. 505

Greenberg JA said the following:i=-

"7+ must be borne in mind that in an action

on a contract, the rule of interpretation is
to ascertain, not what the parties' intention
was, but what the language used in the contract
means, i.e. what their intention was as ex-
pressed in the contract. As was said by
Solomon, J., in van Pletsen v. Henning (1913,
AD., 82 at p. 89): 'The intention of the
parties must be gathered from their language,
not from what either of them may have had in
nind'. (See also Union Government v, Smith
(1935, A.D. p. 232 at pp. 240/1); Lantear v.
du Toit (1943, A.D. p. 59 at pp. 72/3) and, in
Tegard to wills, Cuming v. Cuming (1945, A.D.
p. 201 at p. 206)) .7

See algso Nelson v. Hodgetts Timbers (East London

(Pty) Ltd 1973(3) SA 37 (4) at p. 45 B.

As we have seen the particulars in the main claim

allege that the second defendant bound himself in writing and

that the writing is annexure A. No other facts are pleaded

by Plaintiff.

not pleaded,

Evidence would not be admissible to prove facts

Put another way the plaintiff has stated the

facts on which it bases its claim and if, admitting those

facts, they

dO /.oooonoo.;
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do not justify the claim, an exception should be taken
and should succeed; see the dicta of Stratford CJ in

Standard Building Society v. Cartoulis 1939 A D 510

at p. 516. It thus becomes necessary to examine
annexure A, construed as set out above, in order to
ascertain therefrom what was conveyed by second defendant
to plaintiff,. Such examination shows

(a) that annexure A

(i) informs the plaintiff of a decisioﬁ of the
board of directors of Peughold; and

(ii) details the procedure which the board resolved
to follow in the future viz., that future

orders would be signed by two directors;

() that second defendant advised plaintiff that in

terms of its resolution the board had decided

(i) that future orders would in the first instance
e guaranteed by him; ahd |
(ii) +that the second defendant would receive

counter guarantees from his co-directors.
i—éﬁ of the view that annexﬁfe A in itself

and as broken down in a (i) & (ii) and b (i) & (ii) means
no more than that a resolution was passed regulating

future /o¢¢oo.oooc
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future procedure in terms of which future orders would
be accompanied by the signatures of two directors and by
a guarantee by second defendant. A part of the procedure,
which did not concern plaintiff but which would obviously
be of vital imporbance to second defendant was that he,
second defendant, would in turn receive a counter—guarantee
from his co-directors. The resolution makes it clear that
three steps were emvisaged. The first and third steps
would be of importance to second defendant when future
orders were to be place&; The first and second steps would
be of importance to plaintiff. Annexure A does not convey
that if plaintiff receives an order signed by two directors
that plaintiff can assume or accept that such order is in
fact guaranteed by second defendant. Had that been intended

the relevant portion of the last paragraph would have read:-

"A1] such orders are hereby guaranteed by
¥Mr Ackermann,"

If the paragraph is to be read as i1f the second

defendant sent it it would have read:-

"I hereby guarantee all such orders."

It /..........
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It follows from what has been said above that

there cen be little dispute if any as to what the re-
further

solution conveyed. Noafacts are pleaded. Plaintiff
relies on annexure A. This document in itself and by
itself céhveys the clear inference viz., that the board
of directors had resolved that second defendant would in
the future guarantee the orde¥s if signed by two of the
nanmed directors.

In these circumstances the principle enunciated

by Greenberg JA in Weorman v. Hughes cited above is directly

in point and it would serve no useful purpose to compile a
catalogue of cases in which that principle was accepted.
A1l that has been pleaded is annexure A. This
says three things. Nothing is stated as to the relation-
ship of the parties. No good purpose can be served by
discussing cases which suggest that the factual background
must be considered. On the claim as pleaded no such

evidence could be led. See the Standard Building Society

case cited above at p. 516.

That is all that need be said but as we are not
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agreed I pause to add that, in any event, it is not

alleged that any of the relevant orders was signed by

two directors. This in itself may render this claim

excipisble,

It follows from the above that the submission

in A cannot be upheld.

As to B above. It is relevant to stress that plaintiff

3id not plead that annexure A was an offer which was
accepted as suggested in C above. However that may be
" I will discuss this submission. The cage of Veitch v.

Murray and Company 1864(2) Court of Sessions 1098 was

relied on in support of this submission. The relevant
letter in that case is set oult at page 111 of the report
of the Judgment of the Court a2 guo and need not be re-
peated here; In response to that letter Veitch, the
addresgee, sent the requested samples and prices to
Murray & Co. Thereafter Murray & Co. sent a further
letter to Veiteh enclosing an order from W.S. Murray.

That order was then executed; Hence it is not surprising

that /ececeasena
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that the Court there held that the first letter from
Murray & Co. constituted an offer which was accepted

by Veitch when he executed the order. That case is

VETY /eceveoanans
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very different from the present case.

The legal principles which are to be applied
in interpreting annexure A have been set out above.
Annexure A in itself or as analysed in a (i) & (ii) and
b (i) & (ii) cannot in my view be read to contain an
offer to guarantee. It goes no further than what is set
out in the above discussion re A. Hence the submission
in B must fail.

As to C above. As set out in the discussion re A and B

there was no guarantee given or offer made by second

defendant hence the execution of any order placed cannot

be said to be pursuant to a guarantee or offer to

guarantee. It follows that submission C must fail.

As to D above. Counsel urged that if this Court did
not sustaih the submission in A above then it should find
that annexure A could have one of two meanings viz.,

(i) that a definite guarantee was given to cover all
future orders or

(1ii) +that a guarantee would be issued with each order
as it was placed in the future.

Counsel /o-oo-o-ooo
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Counsel then urged that this ambiguity would
have to be cleared up and that evidence of the surrounding
circumgtances would be admissible to clear up the ambiguity
and therefore the matter should not have been disposed of on
exception but should have been allowed to go to trial; Re-

liance was placed on the dicta appearing in Delmag Milling Co;

Itd v. du Plessis 1955 (3) SA 447 (A) at pages 454 and 455

and egpecially at 455 C to E. This oft quoted mse at p. 454
G lays down that when interpreting a contract "if the
difficulty cannot be cleared up with sufficient certainty

by studying the language, recourse may be had to 'surrounding
circumstances'! i.e; matters that were probably present to

the minds of the parties when they contracted. It is

clear from What was said when considering submission A that

I am of the view that there is no uncertainty which would
require a court to construe annexure A in the light of
surrounding éircumstances. Hence it'is not the type~of

case referred to in the Delmas casesup. cit. at p 455,

In the result the SUDMLiSSion fececocaves
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submission in D failse.

I turn now to consider the exception to the
alternative claim.

In paragraphs 5 and 8 of the main claim it is
alleged that Peughold had accepted and undertook to
honour certain bills of exchange drawn by plaintiff.

In paragraphs 2 and 3 of the alternative c¢laim

it is alleged that

" 2. On or about the 30th liay 1975 the Second
Defendant in writing bound himself jointly
and severally liable with the First
Defendant and one Gratz to honour the bills
which had been accepted by the First De~
fendant as set out in paragraphs 5 and 8
of Plaintiff's Main claim and to pay such
bills as were due on the 30th June as

fOllOWS:— LRI W Y "

(The bills are then tabulated)

" 3, Neither the First Defendant nor the said
Gratz have honoured the said bills."™

In response to a request for a copy of the writing
the plaintiff furnished a type-written letter, annexure
G, dated 30 May 1975 typed on Peughold's letter-head and
addressed to plaintiff. It reads:-

®Pear Sirs,

We have been obliged due to the consolidation

= a,nd /..oodo-i-:'
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and expansion of the Company to request that
you extend the payment of the bills due to
yourselves on the 30th June 1975.

The bills due 30th June total F.F.1216546,23
including interest on the extensions cal-
culated at 14% p.a. Ve request to have

these bills extended to0 be paid during the
months of September to December 1975 inclusive.
The overall result would be that bills will

be met as follows:—= .esee™

(The amounts and new due dates are then
tabulated.)

"This will have the effect of discharging the
liability of all current purchases by the end
of the current year.

As a2 complement to the letter dated 12th March
1975 (sic) and signed on behalf of the Directors
by tr. G. Solomon we, the undersigned, do

hereby bind ourselves jointly and severally to
honour the repayments tabulated above.

Signed: WeJ. ACKERMAN (sgd)
F.C.E. GRATZ (sgd)
JedAe STANTON
CAPT. T. LEREDITH

CAPT. C.H. SNEIGAR
CAPT. C.J. BALT "

It is common cause that this document was
signed only by Ackermann (second defendant) and Gratz.

Tgis exception alleges that annexure C provides
for a joint undertaking by 9ix persons; that inasmuch as

it was signed only by second defendant and Grakz and

not by the other persons whose names appear it was in-
complete and unenforceable without the signatures of

the other persons whose names appear on the document.

The /..........

-
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The Court below held, on the authority of Nelson v.

Hodgetts Timbers (East Tondon) (Pty) Itd., 1973 (3)

SA 37 (A.D.), that the intention of the parties had
to be inferred from the words used in the written docu-
ment, which clearly indicated that the proposed signatories
intended it to be signed by all six of them; ex facie
the document it was therefore incomplete and unenforceable
against the second defendant without the signatures of
all the other proposed signatories;

At the outset it is necessary to refer to

gection 6 of Act 50 of 1956 which reads:=-

"*'No contract of suretyship entered into after
the commencement of this Act, shall be valid,
unless the terms thereof are embodied in a
written document signed by the surety: Provided
that nothing in the section contained shall
affect the liability of the signer of an aval
under the laws relating to negotiable instru-
thents. '™

It thus becomes necessary to decide whether
annexure C complies with the requiféments of the section.

In his written "Heads of Argument" counsel for the
appellant submitted that by the use of the word "we" and

’the /;........‘
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the phrase "jointly and severally" the signatories, including
second defendant, intended to be bound individually and
hence Nelson's case was distinguishable, He placed some

reliance on the case of Manufacturers Development Co (Pity)

v, Repcar Holdings (Pty) Ltd & others 1975(2) SA 779 (W) at

p; 781 H. However at the outset of his oral argument in

this Court he conceded that he could not, if the matter fell

to be decided on an interpretation of the document, distinguish
Kelson's case, He urged however that the question whether it
was the intention of the plaintiff and of all the persons

named in annexure C that it should not be binding on any

of them until all had gigned was a matter for evidence;

hence it should not have been dealt with on exception.

Support for this latter submission was placed on the case

of Johnston v. Teal 1980(3) SA 927 (A). As to which more

later,

The first thing which must be emphasized is that

annexure C is written on a Peughold letter head setting out

the address of Peughold. This in itself negatives any

suggestion that it emanates from second defendant and Gratz

a.S /0-0-;..5.0;
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as individuals.
The wording of the first paragraph is significant.

I repeat it for ease of reference — the underling is mine:=-

e have been gbliged due to the consolidation and
expansion of the Company 1o _reguest that you extend
the payment of the bills...seees”

This paragraph can only mean that Peughold, and
not second defendant and Gratz, is obliged to ask for an
extension, It is unthinkable that only two members of a
board would ask for such an extension. The "we" used here
can only refer in the first place to the company Peughold
and because six typevwritten names appear at the bottom of the
letter it also conveys that all six are party to the request
and were all intended so to be.

In the second paragraph we find "We reguest to
have the bills extended..eeeees" This request also can
iny be a request by tpe company Peughold agd again it
conveys that the six typed names are party to the request
and were intended so to be. Thereafter in the last
sentence the wording is "we the undersigned do hereby bind

- . . L e . OurselVeS /oacaooo-ao
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ourselves Jjointly and severally". There then follow the
six typewritten names. Clearly, in the above context,
what was being conveyed was that the company, Peughold
required the extension that the persons named were all
party to the request for the indulgence sought and that
the six persons named would all be signatories to the
suretyship. Ex facie the document it was clear that
it was not emanating from an individual but from & group.
Even if one seeks to interpret only the last paragraph,
the form in which it is cast clearly indicates that it
was intended that the persons whose names were typewritten
intended that all should be bound. VWere it not so the
typist would not have been instructed to insert all the
names, .

In the light of éhe above it cannot be suggested
that annexure C emanated from second defendant and Gratz
or that they intended that it should be sent in its present
uncomplefed form, Certainly there is nothing in the
particulars of claim which suggests this.

The /.......I..
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The suggestion mentioned earlier that by the
use of the phrase "jointly and severally" those who gigned
intended to be bound individually takes the matter no
further. Co=-sureties always intend to be bound in-
dividually without losing their right of recourse against
the co~sureties. The issue in this case is whether the
document indicates the intention that if only one of

the proposed co=sureties

SIigNS /eevaencane
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signs he alone is bound even if one or more of the others
fail to sign. 4As pointed out in Nelgon's case sup. cit.
at page 46 “"there are cogent considerations why a surety
should want to be joined by a co—-surety and why he
gshould intend to enter into a contract of joint suretyship”.
From what has been said above and having regard to the
form not only of the whole document bat also of the last
raragraph I have no doubt that the document reflects
a clear intention, as in Nelson's case, that there should
be a joint contract of co-suretyship and not six separate
contracts of suretyship. On thig aspect, i.e. of the
intention as expressed in the document, more will be
said when discussing the Johnston case.

I turn now to consider the submission based
on Johnston's case, sup. cit. In that case the subject
matter of the sale was land. 1In terms of Act 71 of 1969
such a cbntréct, aé in this céée, had to be reduced to
writing. The contract of sale was complete as t0 the

¢ggentialia viz., price, the merx and the parties. It was

on /..ll.i.’.‘



20.

on an "Offer to Purchase" printed form, of the type
used by estate agents. It was signed by both parties.
In its original form it had 18 clauses with many blank
spaces in which particulars of the contract were to be
inserted. One of these clauses, clause 11, contained
a suspensive condition providing for the obtaining, by
the purchaser, of a bond. The period within which the
bond was to be obtained was left blank and the "blank"
clause had not been deleted. This had been done in the
other clauses having blank spaces. After setting

out the possible reasons why this material clause had
been left in that state, as to which see page 940 of

the report, Corbett JA went on to say at page 941:~

"Having weighed these and other indicia I can

_find no clear preponderance in favour of one
construction or another. It seems to me that
the document itself — and by itself — is
equally capable of giving rise to an inference
that clause 11 was intended to be pro non scripto
and for that reason was left uncompleted or
that clause 11 was intended to be part of the

- contract but was not completed for some other
IreasONessss™

At page 942 the learned Judge said the

following:~

"1t seems to me that, prima facie, there is

much /00000000"
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much to be said for the view that extrinsic
evidence ought to be admissible in such a
case. The written document, on the face

of it, is incomplete. The blanks left may,
as I have shown, be indicative of an intention
on the part of the parties to the agreement

to omit the relevant clause from their in-
tegrated written contract; or they may be

due to the parties having agreed that the
particulars of the clause be settled by later
agreement; or they may reflect an omission

by the parties to insert agreed particulars.

A determination of which of these possible
alternatives represents the factual situation
ig vital to the validity of the document. If
no positive conclusion can be drawn from the
docuament itself, then the facts should be
investigased to ascertain why it is that the
blanks were left."

It was for the above reasons that it was held
in that case that “"the integration rule" did not constitute
an obstacle to the reception of evidence to explain
the non-completion of clause 1l.

In the present cgse we have a very different
set of circumstances. Annexure C is a document typed
specizally for the occasion. It asks, as we have seen,
for an indulgence and the persons named were party to the
requests. It goes on to set out the names of gix
personsg who, "do hereby bind ourselves jointly and severally
to honour the repayments tabulated above". Only two of

the /ooc.oooooo



22.
the six persons have signed. The other four have
not signed. The form and whole tenor of annexure C -
indicates an intention that all six persons should
sign the document. Their names were inserted, not
left blank, when the document was prepared. Hence
the d@ifficulties, quoted above, which existed in the
Johnston case do not exist here. A positive conclusion
can be drawn from the document itself. A further feature
which bears on the interpretation of ammexure C is the
fact that its very form indicates that it was intended
to be a contract between the plaintiff on the one hand
and the company, Peughold, and the six named persons on
the other; Whatever rights plaintiff may have had against
any one q? él} of the six sureties the rights of sureties
inter se are, as stated in Nelson's case sup. cit., of
great importance; The omission of their signatures
constituteé-an omission not merely of a material term but

the omission of essentialia, viz., the parties to the

contract. In all these circumstances it is clear that

annexure C 18 /evenneones
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is incomplete and does not comply with section 6 of Act
50 of 1956.

It follows from what has been said above that,
in its particulars of claim as presently framed, plaintiff
has not made out a cause of action on either the main or
alternative claim and the appeal must therefore fail.

The order made is
1. The appeal is dismissed with costs including the

costs of two counsel.
2. Leave is granted to plaintiff to amend its particulars

of claim, within 30 days from date hereof, if it so

desires.
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