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80" CASE NO.41/3182/79,

; - JUDGMENT -
o , } :
¢ 1 Y BY THE COURT:  The accused were two Black males aged -
i ~ : h '
= fJ according to the charge sheet 20 and 17 years of age.

That was at the time of their atrest. They were standing
trial on a charge of contravening SECTiON 2 (1) (B) read with
SECTION 1 of ACT 83/1967. The charge sheet 1s in Aflrikaans
and this is difficult to translate - I will read it out in
Afrikaans , it reads as follows

"DAT die beskuldigdes skuldig is aan 'n oorvtreding van

ART.2 (1) (B) gelees met ART.1 van WET 83/1967, die wet op -10

TERRORLISME.

Nademaal beskuldigde 1 aan die begin van die jaar
1979, cn té/ol naby SOWETO Swartwoongebied, Streekafdeling
van Transvaal, wederregtelik- dit is beskuldigde 2, uitgelok,
aangestig, beveel, aan hdlp verleen het, uéngeraai, aange- -
moedig of verkry’het ot opleiding te ontvang wat van nut sou
kon wees vir 'n persoon wat die ingevaarstelling van dic hand-
hawing van wet-cn orde poog. |

En of nademaal die beskuldigdes 1 en 2, die een of
dic ander, of beide van hulle, gcdurcndé dic tydperk in die 20
begin van 1909 tot omtrent 3 Augustus 1979, cn te/of naby
SOWLETO Swartwoongebicd, en/of ander plekke wederregtelik
vir TIMOTIY MANDLA MASENYA, en /of MZWANDILE iIKEFA, en/of
ZOLA JOSEPrDN MBUNGE, cen/of ERIC MSIMKULU SEMELIL NGLOMU, cn/o@
MONICA KUNENE, en/of LEONARD-MASIKdNDESI.NTUL[, uitgelok, aan-
gestig, beveel,aan hulp verleen het, aangeraal, aangcmocdig |
of verkry het, om opleiding tc ontvang wat van nut sou kon wees
vir 'n pcrséon wat die ingevuurstclling van wct cn orde beoog.

Nou dcrhalwe is die beskuldigdes skuldig aan 'n oortreding van- ———

i —————

ART. 2(1)(B) van WET $3/1967. " e e A
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808 Judgment.

“'. The Defence asked for FURTHER PARTICULARS, and
. | these were furnished by the State. The Court will deal with
the FURTHER PARTICULAR request and reply, immediately after-

wards.

The Request for FURTHER PARTICULARS read as follows:-

" .In order. to enable each of the above-mentioned
accused to prepare his defence adequately, and in order to
enable each accused to plead pfoperly to the charge, the

following FURTHER PARTICULARS are required :-

(a) AD the alleged contravention of SECTION 2 (1) (B)
of ACT 83/1967.
1. Precisely when on each occasion at the beginning of
1979, 1s it alleged that ACCUSED No.l (a) "uitgelok,
(b) aangestig, (c) beveel, . (d) aan hulp verleen het,
(e) aangeraai, (fj aangemoedig, (g) verkry het"
accused No.2 to receive training.

Reply : AD 1 The Precise times are unknown to the
State.

In what manner on each occasion is it alleged that
ACCUSED No.1 performed the acts referred to in para-

graph 1 thereto?

Reply ¢ Accused. No.l inter-alia provided accused

No.Z with the photo-album depicting persons with

firearms, and/or accused No.l requcsted or incited
or Instigated accuscd No.2 to collect money and/or

Lo go to Botswana for military training to become a

% soldier, and/or after training, to return to the

Republic to fight and/or to inform accused No.2 that

Black Education is of gz poor standard, and/or that

—_— —— —— —,— . — e — —

: | fFrec schooliing is provided in Botswana, and/or by

10

20
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informing ACCUSED No.Z, on approximately 1 August

.%'

1979 that they are to leave this Country.

3. Insofar as the State see£5—to rely upon the written
evidence in order to substantiate the allegations
as written evidence, should Be furnished.

‘Oral utterances made by accused No.1l should be set
out insofar as possible, including thé context in

which the words were so uttered.

Reply : Statements by both accused arc attached.
As far as oral utterances are conhcerned this 1s a - 10

“matter for cvidence.

 Precise1y where on each occasion, at or near the
SOWETO Black are, did the alleged acts referred to B
above occur. A full and precise description of the
pléccs,;inctuding the addresses of any premises

where such acts allegedly occurred, should be set

.out with sufficient clarity and detail to enable
each accused to réact thereto, and to prepare his
defence and plea.

Reply © The exact occasions unknown to the State. 20
The exact period "Aan die begin van die jaar 1979"
in which the alleged acts of accused No.l took place,
should be set out. |
Reply: The exact pefiod is unknown to the State.
Which accused performed any ol the acts-allcged in
relation to Mkefa, Mescnya, Nglomu, Nkuneni, Mbunge
and Ntuli ?
Rezlxz (a)} Accused No.2, (b) Accused No.l and Z,
(c) accused Nos.1l and 2. (d) Accused Nos.l and 2, 30

— —{e) -accused-Nos~ 1 and—27T — (L) Accuscd Nos. 1 and 2. 30

—_—
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810 Judgment.

It is further alleged that both accused acied in
pursuauce of a common purpose.

2. Precisely what acts did (a) Accused No.1l perform in
relation to any of the above 7 (b) Acéused No. 2 per4
form in relation to any of the above 7
Reply:  The accused inter-alia invited , requested,
instigated, or incited one or more of'the persons to
go to Botswana for military training, and/or‘to
provide one or more persons with the photo-aibum,
depiéting persons with'fircarms; and/or by providing 10
onc or more of the persons with the Freedom Songs
rccord, and/or by promising [inancial assistance to
onc or more persons who lcave the Country, and/or by ¢
cnabling one or more of the persons to proceed to leave
the Country, and/or by promising onc or more of the
persons scholarship apért from military training in
Botswana. o ’ -
Intcr-alia one or more of the acts set out in(A) SUPRA.

5. In precisely what manner.did accused No.l
(a) ”Uitgelok, (b) Aangestig, (c¢) beveel, (d) aan 20
hulp verlecen het, (e) aangeraai, ([} aangemoedig,
(g) verkry het' persons referred to above to receive
training.

4. In preciscly what manncr did accused No.2 (a) uitgelok,
(b) aangestig, (c) bévecl, (d) aan hulp verleen,.
(e) aangeraai, (f) ﬁangemoedig, (g) verkry het' per- f
sons rcfcrred'to above, -to receive training.
Reply: Your AD. 3 and 4 - Scc Z2(a) SUPRA.

5. On how many occasions-between the beginning 1979

T until 3rd of August 1979, did (a) accused No.l, and 30

.- - e e e Tm e ——

_ ~ _ R - .
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and (b) accused No.2 perform the acts: alleged

in regard to the persons set out in the charge sheet?

Reply: At. least on one occasion,the exact number

.in relation to each occasion on which an alleged act

of occasions are unknown to the State.

Precisely where on'eaéh.occasion during alleged

period it 1s alleged that such act was performed ?

The full and precise description of the exact place

‘was performed by accused No.l or accused No.2, in

regard to the alleged persons, should be set out, 10
AD. Your 6 reply : The exact location, locations,

is/are unknown to the State.

The_person - the.prccise manner in which accuseq . i
No.1 or accused no.2 performed the alleged acts, should

be set out.

Reply: See 2 (a) SUPRA.

In50far7a54the State sccks to rcly upon Qtteranccs
in relation to gny occasion during alleged period,
the Stqtc should set out so far as is possible fhc
allcged words used by-éach or both of the acéused, in- 20
cluding the context in which they were uttered.

Reply: This i1s a matter for ‘evidence,

Insolar as the State sceks to rcly upon documcntgry
cvidence in relation to the allcged acts performed by
cach or both of the accused, -in respect of the persons

allcged in the dharge during the alleged period, and

the documentary evidence in regard thereto, should be

~furnished.

—_—

Reply: ALl documénts will be made available tg the

deferce -at- this —oFF ice Tor [inspection. Ar r‘n;g ements _g Oﬂ B

T e The e e T T e T v
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to have documents inspected, must be made timeously

with this offjice.

-The  occasions, if any, whén both the accused during

the alleged period, performed any of the acts re-

ferred to in regard to the persons alleged in the
charge sheet, should be set out. Dates for instance,
joint acts occurred should be set out where possible.

See a(2) or b(2) above, the exact dates are unknown -

- to the State.

GENERAL:1.When was each accused arrested ? 10
2. Where was each accused arrested? (3) Who arrested

each accused. (4) In terms of what acts or law is each
accused arrested. (5) Is it alleged that each accused ‘
was thereafter detained, if so, in terms of what act

or law 1s it alleged each accused was so detained.

(6) The period of detention in terms of the

referred to in baragraph (5), shoulﬁ be set out -
éccurately. (7) When is it alleged that cach accused

was released from re--+ of detention. (8) Where

is is. 1t alleged that the accused will be detained 20

" after their detention? (9) In terms of what act or

law are the'accused presently detained 7 Since what
date i1s it alleged that the accuscd were so detained?
(10) Insofar as the state seeks to rely upon any
documentary evidence in order fo prove its casc
against the accused, such documents should be made .
available in order to enablc cach accused to

his defence in order to curtail the duration of the

proccedings. (11} Any written statement allegedly

-maad-ﬁy’bﬁtﬁjAbafﬂ-Bfrfﬂgi;ccuscd should be furnished 30

_ -, - e~ e = E 3
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*, in terms of act 51/1977. (12) The contents of any

oral statements aught to be relied upon, saught to
. be_;elied upon. by the Stéte,'in relation to this

charge should be furnished including the witness

to whom thé said oral statement was made.

(1) to (9) There particulars are not necessary-to

prepare the defence or to plea. ,

(10) See (a) (3) and (b) (a) - i}

(11) See (a) (3) above.

(12) The State 1s not prepared to prdvide you with 10

this information. | |

Both the accused pleaded not guilty. Accused No.l1l's
defence was conducted by ADVOCATE BASSLION, and accused No.2's
defence was conducted by ADVOCATE MAILER, as ihstructed by
P.E. Arnold. |

in terms'of SECTION 15 of the Procedure Act, the.
allegations were'denied by both the accused, and the Court will
now proceed with a summary of the evidence as far as possible.
It will be very diffi;ult to summarise the evidence altogethef
especially the cross¥éxamination without rewriting thé whole 20
record. The Court will however try and summarise it as best
as possible to bring out most of the evidence.‘ This will
however, only bc possible, or it will only bc possible to see

the wholc context 1f the whole rccord 1s referred to.

The flirst witness wis MONLCA KQNENE. She stated that

she was a 17 year old Black Juvenile. L.
First of all the Court dealt with an Application

- in terms of SECTIONS 153 (1) and (2) of the Procedure Act,

for the proceedings to be held in camera. The Court will'nOt

e —_ sum—up-the—evidence inthis Tegard, although in cross- 30
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_ _ _him when—the-meeting-was—and lie Said it was going to be at 30

314 Judgment.

examination, in respect of this particular point, quite a 1ot
of her evidence was dealt with. In evidence in chief she
said that she knew-accused-1 and 2- as- they 1lived in the

same Street. During April 1979, .she met accused No.2

in the street, near his residence. They then had a discussion
about Botswana. Accused Nos.l and 2 were brothers. She met
accused No.2 on that occasion at the corner of the street,
and the fwo of them were alone. Accused No.2 requested her
to go to:Bofswana with him, and she then asked him when they
should go and he said during January. She then said that 10

as there was still'iots of time, they could finalise the ‘

matter dﬁring Deceﬁber. She was askéd whether she was told

why they shdu;d go to Botswana, and she said ‘'yes accused no.2 7
said to her they wust go for training.as soldiers. She then
replied that thefe weren't any women as. soldiers in Botswana

and he then rcplied that she would get or be trained in Tirst

Aid. She told him that she would'tell him during December

what she intended doing e also told hef that Soweto was

full of policé and he didn't know why they were all there.

He further said that he wanted to go to Botswana becéuse 20
Soweto was full of police and he didn't know what they were

doing there. She knew what was meant by First Aid but did not

know what the purpose of it was. After some time she met
accuscd No.Z again in the street - this was a number of weeks
after the first discussibn.r Again only the two of them were
present. They sat there and they spoke, and he then told her v
that she better go and think.it over, the matter about going to
Botswana. Ile then left her. Later on she again saw him and

he told her that there was going to be a meeting. She asked
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19h00 that evening. That was on the Friday evening. She told

him however that she was attending bioscope that evening

~and that she_did not know whether she would be at home. - B

He then remarked whether she thought'going to bioscope would
be better than attending a meeting, she then went home.

After some time he visited her at home, he then had a photo-

album with him. She paged through it, and he then took it home.

EXH.1 was the album which he had.

" On the page marked "A' the photos of accused No.2

and one Misikanyesi appeared that was on the third last page.

She did not know why accused No.2 showed her the album.

Since then nothing occurred between the two of them. She went

to the accused's house on many occasions, she saw a radio
and a grammaphone there‘qr a record player and at one time
she. saw how it was-used. She was there to buy atjar, that
was something that you ate, and it was bitter. She found
‘accused No.l there, and said to her "Come and listen to this
record" ' She then listened, 1t was a long-playing record.

She couldn’'t remember whether there was a label on it. Only

the two of them were there and she then listened to the music.

She then repeated some of the words in a foreign language,
not English or Afrikaans, but in a Black language.

Accused No.l picked out certain cuts to play to her
- and whilst he did so they did not discuss the matter.
She did not 1i$ten to . any records at his-housg or any other
occasion.

In cross-examination she said that she was arrested
on the 4th of August 1979 on a Friday night at approximately

O1hO0 - and then she said yes it-was on the 4th of August.

__;__She.Lhan—deseribed~hOWFshc—was—u¥réSfédféﬁd‘ﬁﬁw—iﬁé_ESTiEE_ B

10

20



810 . Judgment.

iﬁ CAME INTQO HER HOUSE and how she was awoken bf her mother.
She was cross-ecxamined up to lunchtime and when the
Court resumed after -lurch she was asked what she had done
during lunch and whether she had seen any of the o;hef wit-
nesses and whether she was gble to converse with them.
She admitted that she was in their company iﬁ the morning
but she denied that they discussed the case at all.
She said that.the.only,fact that she objected to was the
fact that she was locked up. She was then, or her attention
was drawn to the attendance of a police officér in Court 10
and she was asked whether she was scared of him. She said that
she was scared of him because he was a policeman, and that she
was scared of all policeman, butlthat he did nothing to her.

She was then asked whether she would want this
policeman to leave Court, she said that she did not want
him to leave Couft. She was bitiné her 1lip and she
admitted that.she was blinking her eyes and that she was about
to cry, and that éhe'started crying. She was asked why she
was crying or whether it was what the policeman did to her,
and she said no it was not, because of what he did to her. 20
The. case then stood down, and when she felt better

afterwards, she was again asked whether she was scared of
the policeman, and she said she was.scarcd of all policeman.
Shc was not scared on the 4th of August when she was arresfed.
She didn!t know what they wunted her for. Shcrﬁad donc
nothing. She then said that she had a reason to be scared ‘ .y
of the.police, and one must fear the police, but not for any-
hing she had-done, as she was only generally scarcd of police.
At Protea she said She was questioned by the policeman when

_ _._ —— — — they-were —alone.” e asked her where - she was staying and 30
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she replied, and he asked her where she and Thobi - that
is accused No.2 were going to, she denied and said she did

not -know of any place where they were going to, and he told

L)

her not to talk fﬁbbish. He threatened her with assault

and she then told him the policeAdid not assault hér. As a ‘
result of what the police did to her by taking her away

from home and then starting to threaten her or doing nothing

as far as she was concerned, she wasrupset, and just by going
over 1t she séys it was enough to make her cry.

First of all the police at Protea.ésked her where 10
shé and accused No.Z2 were going and she said nowhere. This
policemaﬁ then got up from where he was sitting, he moved
towards her and threatened to assault her, and then she started -
talking and she then told him. " He also said that he was going
to slap her in her face, and then she started talking. |
Yes she said, she was terrified, as he was a .blg man. When
she started telling him, the policeman said to her "You arc
not teiling me cverything" and then she started tclling-him

~everything. Lverytling about accused No.2. He also asked
her aboﬁt accuscd No.l on another occasion. 20
She was terrified she admitted when she told him , and she
told him all this to avoid being aﬁsaulted. She said.that
she was prepared to tell him everything or anything to avoid
assault, and the statement was then written down. She was
only threatcned three times that day. |

She was in the witness box all day, aﬁd the casc was .»
then postponed to the ncxt.day when the cross-examination
continued. When she saw her mother she did not tell her
that she had been threatened with assault becausc she was too

~ Thappy to sce WGf“mcthUrT~—Sth9tuck—to—he%—sto¢y~¥4ght—@hpough_—30~—
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™ Notwithstanding the fact that she had been asked many times

about it, that she had not been assaulted at all.

I't was then put to her --it is better to put it this way -

she was asked whether she knew Eric Nglomu and she said

yes, she denied that he was ever her boyfriend, nor did he
introduce her to accused No.l. She went to see accused No.l's
sister Bella and then she went there 6n many occaslons to

buy atja. lThen the accused's grandmother said that she must
g0 in to see Della who was ill. She also knew Thabosile

as put to her, and admitted fhat she was accused No.l{s 10
giflfriend; She denied that she_askéd accused No.1l in February
1979 to be his girlfriend. She denied that she saw Thabosile
about this , and she denied that she and Tabosile went to see
accused No.1l about ﬁhat, and she knew nothing about accused
no.l's allegation that.he said.he didn't love her.

It was then put to her that she was telling a lot of
lies or her evidence is a pack of lies, and she denied this.
Accused No.1 said to her "Listen to this record“ and he then
put it on, yes it was right out of the blue that he said that
to her. The record looked purple to her, she did not see the 20
cover shé said, it was just lying on top of the other records.
The one side she saw was purple, and that is the side he

- played, and she was quite sure that it was purple.

Then later in cross-examination she said she didn't
say that he plrayed only picccs.out.of—tho.rccdrd, he in fact
playedbthevone side of the record. Whilst the record played hé
did not spcak to her. She could remcmbor she said some
of the songs p]ayed to her and she repcated it in Zulu.

Then she said she was cross-examined why she didn't say this

in evidence in chief, and afterward She szid she—could-not-— ——30

T T e L s T e - —
—_— T —— . - R T I



819 Judgment;
’H reply.because the advocate was trYing to catch her out,
-because of lots of_things.
She did not agree to go for military training to
Botswana. Accused No.l never spoke to her aboﬁt Botswana and
he never discussed any political or student affairs with her.
She was also cross-examined at length by Mr.
Mailér , he went over a lot of the same Questions asked by
Mf. Basslion. | | |
She admitted that she wés kept in isolation all
the time,‘aqd saw then only the police and therwarders, and 10
sometimes the Magistrate, and she’was'then questioned about
her belief regavrding her_release; and she then said that shei
did not say the day before that her release depended on tﬂéﬁ
Magistrate, and she éaid that because she safs that the
question was asked in a different way. She first of all
said thﬁt.she ﬂeard this from other people talking in the
street, then she said it came to her whilst she was asleep
the night before.
. She said that the‘man who threatened her with assault
did not say to her that she may not differ from her statement 20
when giving evidence. She also admitted that she had no
pqiiticul potential. |
In re-examination she said that the evidence she
gave was about the facts which happened and she didn't give
this cvidence just to satlsfy’tﬁc police.

SOPHIA KUNENE was then called , she testified to .

fhe effect that she was the mother of Monica Kunene and said
that shc was born on the 10th of April 1962.

She was cross-examined to a great extent about this

age of this witness. It was not necessary to deal with it: — — 30—

T - - —— -
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IN THIS Judgment.
Thennext witness called by the State was

ERIC NGLOMO. He said that he didn't know wﬁen he was

born but that he was told that he was 17 years of age. He

knew the two accused as they were‘both his cousins. He'was

then at the requesf of the State warned in terms of Section

204 of Act 51/1977. He said during the Easter week-end of

1979 he went to tﬁe house of his Grandmother for the first

time. Now his grandmother was also the grandmother of the

two accused. | The two accused stayed with his grandmother. He 10
arrived on the Saturday and left on the Sunday.

He, at a later stage, went there again but he could not say

how lomng aftér the Easter-weekend. He also went to visit his
grandmother;ﬂboth the accused wgre‘present, and she visited
- his grandmother for the week-end. |ilc saw a rccordplayer which

was used!vDancing fecords and Freedom songs were played on

this record player. He could hear what was sung and then
~he repeated variOué sentences in the Black language. Then he

said he only heard the two songs, but he heard these on nume rous
occasioﬁs. This happened on the Sunday of the second visit. 20
.ACCUéed Nos.1l and 2 were present with him. Accused No.l

played this record for him} and accused No.l then told him

that they had sung that song. Accused No.l said that they

were travelling in a bus and whilst doing so they sang it in

the bus.  lle was ‘then showed the album LXH.1 and he paged

through it in Court. This -album he saw on the third visit

to his grandmothef. He took a letter for his sister who lived

at ZOla_at the time. His mother sent hih with the letter

as his pmother wanted £rom this.particular sister.- e slept

\_ﬂifhiS“SfStCT“fOT—{he—ﬁightA&nd—h&_icturn&dfﬂnﬂthQ_Nangiiax;,“_éo__

—_——
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), On his third visit he again saw the acc-ﬁsed and he slept one
| :
night at his grandmother's place. When shown the album, he
was tbld to page through it and to look at the photos as
their phptos were also in the album. First of all accused . -
No.Z2 showed them the album and the second it was shown to |
“him- by accused No.1l, and this all happencd on the third
visit. When accused no.2 showed him this photo-album for the
first time he said that their photos were in the album.
By that he meant, his photoiand that of his friend.
When accused no.l showed him the‘album, there was no discu5510n. 10
Towards the end of Winter, he and accused No.1l
were arrested ‘in Brits, as they were walking along the
road. The Monday Qhen he came to his grandmother, accused
no.l was not present, and he then left to his sister Zola ang
he spent the night fhere. The Wednesday when ﬁe returned,
to his gfandmotﬁer, accused no.1 was present. e had re-
turned from the soldiers at Lenz. This was on the third
occasion. Accused No.1 told him then that he wanted to be-
come a soldier. le however went to Lenz, and when he returneq,
he said-that he did not succeed in his applicaiton. 20
Accused no.l then said to him "come let's go to Botswana"
Then he said that he should accompany acéuscd 1l and 2 to
Botswana. The purposé of going to Botswana would be to go
tb schéol to stucdy. He then askecd accuéed No.l who would be
paying schoolfecs, whercupon accuscd Np.l'said they would
receive free education, and he further said at the same time
you can join.as a soldier. During the week they would be at
school, and over the week-ends thcy would rcceive training
as soldiers. He then asked accused No.l how these soldiers
— — — — —7Yooked and -asked him-whether—they -looked—like-the soldiers. — ~30—
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‘}" . at Lenz. Accused No.1l then said to him no he would tell him

along the road. lie also told him not to tell the parents.
He dsked him why, and he said they .must not tell them..
He again asked him why shouldn't they tell their parents
that they were going to Botswana to go to school, and he
said no it is best not to tell them because they Qould-feel bad.
When all this happened, he and accused 1 and 2 were present.
Accused no.1 theh asked accused no.2 whether he was willing
to come along, and accused 2 replied and said that he would be ‘
glad if they could all go. They all then left, first of all 10
they went to Orlando and there they looked for accommodation
for the night. The people however,refuéed them accommodation
and they then went to a teacher and she said that she couldn't -
offer fhem accommodation for the night, but she gave them

RS as she said she knew how difficult it was for- to abtain
sleeping ﬁccowmodation for the night. She also gave them
her address and said they must write to her.

After they left this house, he asked accused no.l
for how long they should still walk around before catching a
train, and accused no.2 then said they should rather'go home 20
to go and sleep [or the night. This was agreed to by all
of them and they went home and they slept. When they arrived»
home, they were asked where they had been, and accused no.2
réplied énd said they had gone with accused Nb.l to Lenz.

The néxtrmorhing uucuscd“no.l‘suid to his grandmother
that‘accused no.2 and Eric were accompanytng him to Lenz.
Thereafter the thfee of them left for the station. On errival

- at the station, that is the réilway statioﬁ, accused No.2Z said
iﬁat he wasn't going aiong anymore. He then returned home. He

~and accused no.l then caught—the-train te-the--City._In-the _ _ 30

-
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City they alighted and accused no.l said that he must wait
there whilst he, accused No.l went to his mothér to ask for
some mgneyi Accused no.lfsa;d that he would tell his mo;her
that he needed ﬁoney for a bush jacket. . On his return,
accused no.l said that he was given RS by his mother, as
she did not have much umoney. He then suggested that they
should go td‘Natalspruit to see his girlfriend and that they
could sieep,with her that nighf. They then went by bus to
Natalspruit, and when they arrived at the girlfriend's house,
the girlfriend's sister was asked by accused no.l where
her sister Thani was. The sister then said that she Qas not
ihere, and that shg had married a{while ago. Accused no.l then
said that he had not seen her for 18 months.

They then left for the Natalspruit Railway Station.
There accused no.1l told him that they were now on their way
to Bronkhorstspruit. On a farm where there is a school where
they could sleep for the night. They didn't alight at
BroﬁkhorstSpruit, but in Pretoria. It was already after sunset
at nighttime, and they *took a bus to Marabastad. They alighted
at Marabastad, where they caught another bus to another
‘location. ﬁt this location they asked for gleeping accommoda-
tion but the people refused to give them accommodation. They
then saw a school and they went thefe. At the school they
found two Black boys writing on a black board. Accusced no.l
‘then asked thesce two boys whether they could sleep there, and
the boys then left them there. The two of them slept there
until the next morning and then they went to look [or a bus
stop. At the bus stop they met another man who accused no.l

asked where the Rallway Station was, and then explained to

_ .. them_that they should get—off at. the other-side of Brits- and .

———— i ——————— b m—— p—- PRRSE
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n)e that is where they wouid find a railway station. The man said
that from that busstop they must fake a taxi to- Garankura,
and at Garankura they should take another taxi to Smalltown,
~and from there another taxi to the. town. On their arfival at
Smalltown,‘accused no.1 sold one of the records for R3, they
then Caught.a bus to Brits. At Brits they alighted, and
here fhey met some girls. Accused no.l enquired from them
where the railwayAétation was. The girlé then said that they
shéuld accompany them and they asked them where they were
going, and accused No. 1 replied that they were on their way 10
to ‘achool at Botswana. At the station, the police stopped them
and thcy asked ‘them for ;heir rgfcrénce books, thcy also
asked them from where they came and what they were looking for
in this‘particular town. Accused no.l explained then that they
came from home or from where they had fetched money to use
. for their school;ng in Botswana. They asked accused no.l for
his reference book and he then said he didn't have it with him.
They then, le ft him ‘as he was a school child. They then took
accused no.l away and they left him therc. |
Whilst accused.no.l was away, he had a discussion 20
with the girls and it was theﬁ suggested that he should go
‘to the police station to obtain money from accused no.l to
go home. Oh arrival at. the police station, the pdlice found
the photo album, gﬁﬂ;l and a long playing record, EXH.2 in
his posscssion, and he was thcn 10ckcqmup. The exhibits foﬁnd
in his possession were then identified, EXH-¥ was a photo-
album, and EXII.2 was a long-playing record, EXQ;E Was a cover
”“d'Eiﬂ;i was o record with a cover, LXH.5 was a 7-single

record entitled Greecce without a cover. Accused no.l he said

-earried—the other-luggage and he was_requested by accused no.1l 30
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to carry these. The record EXH.2 he saw for the first

timé at his grandmother's house on the second Visit and

thdat he heard then when it was played to-him. .The atlas

EXH.6 he saw when accused no.1 used it to write down the

names of the places where they should alight on their way

to Botswana. After ‘they héd been locked up at Brits, .the

police»fromnprétoria fetched them and from there the police>.

of Proteca fetched them; ‘ : , _ .
On.thé way to Botswana or to Brits, the accused no.l

told him where they'were'going. Accused no.1l said that th;y 10

were goiﬁg to train as soldiers and they would then come and

fight for Soweto.  He then askedraccﬁsed No.1l whether they

would soldiers as the soldiers at Lenz, and accusgd no.l said

no they would be delers of terrorists and they would come

back to k111 the Whltes
He was not going to school, in fact he had never

been to school, and he was not'working as he had becen "injured. -

" In cross-examination he said that he had met accused
no.l after Good Frydag in 1979. Iltc could however he said

not remcmber quite well whether 1t was a good Friday or whether 2:

it was just a long week-end, but this was a long time ago,

but it was dcflnitely the long Easter week end, and he thought

it was on the Saturday of the wecek-end. He was asked whether

he had secn hissstatement'whether»he had made it, and he

said no, but he-said-that he said—that he referred to the.
first,'second'and fhird.visisin his statement. r
He couldn't 1cmcmer the date on which he made the statement,

but 1t wasn't Iong after his arrest. He thought he was in

custody since 1978. He dldn t know the month but the people

““{old him it was Winfer and mow it was Sumiers —— — ——--30w—
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This witness started giving evidence on the 23rd of January
1980; and the case was then postponed until the 24th of
January 1980, and the cross-examination - He was asked —
again ih cross-examination the sequence of hié arrival and
‘his visits to his grandmother. This was a repetition of
the eyidence'or the cross-examination the day before. te was
again asked whether he saw his statcment after‘his arrest
and he was taken over the period of his arrest and when he
,maderthis stateﬁent again, he said that he remembered fhe day
beforc and that he had now forgotten, but nothing he said - 10
happencd to him since the day before.
Not long after that he was asked again to rcpeat
the whole sequence of his visit to his grandmother, then he ’
said that he did not mention hiévmother or his sister the
| beforé beccause he did not fullf understand'thevquestions.
He said that he saw some documents or pamphlets
whilst at the house of the two accused and that he was shown
these by accused No.2 and told that they were political papers.
He didn't mention it previously-becauée it slipped his memory.
He 'said that hg could not read he had never been to school. 20
He understood é little bit of English he said. Accused no.l
played'the FreedOm‘Songs_.toihim on the second visit. Before
playing the record; éccused No.1 said to him that he must
listen t0 the récord, and that he would énjoy it, Qnd at
the. timc accused No.2 WQS,bECSQnt. Accused No.l,sn;d that - -
he and‘éccused No.2 and other children sang the songé in the S
bus, and then he said he also said that the bus was stopped and
the driver had to get out because they pushed him out and

that they were singing Freedom Songs. Theywere passengers in

“the—bus—and they broke thewindows of-the bus anmd—that-was how— 307

P —_ ——— - -_
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THEY - AND THEN he was driving the bus. They tock the bus

from the driver and accused No.l thgn drove the bus, that

~is what accused no.l told him.._

Accused no.l he said was not present when accused
no.?2 showed him the album, but at a later stage accused
no.l also showed him the album. After accused No.1l played the
record and showed him the pamphlets, he left.
Both of them‘showed him the paﬁphleﬁs. He was not here to
tell untruths and he did not tell_any lies. Then he said he
admitted that he had told some lies. 10

~He was ‘then for the third or fourth time taken over

the sequence of - during which the record was played to him.
He-was asked .about the colour of.the label of the record ¢
and then he said it was blueish but as there was not much.
difference Between the colour of blue and green in the Black
language, he was asked to point ouf fhe colours, and he pointed
out that ii was green.

He did not want to become a Terrorist but that was
a_word'that accusecd Nd.l uscd. Hc never-heard the word

Freedom Fighter and that was not the word used by accused no.l. 20

e was then asked again about the scquence of cvents and then

he started telling the wholc story over again. That was {rom
the time that they left the grandmother's house on the
chnésday-a[tcrnooh. lle was then léft to teli the whole
story, and he told the whole story as he did in his cvidence
in chief.

Hé saiﬁ that when they arrived home, after they had
been to Orlaﬁdo,.accused no.l enquired from accused No.2Z

where his friend was, and accused no.2 then said that - I just

30—
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tell his friend or to call his friend, and accused No.2
then left. And then accused no.2's friend came. Accused 1
then asked accﬁsed's‘é's_fyiend if he did not want to go
and require education in Botswana,. and the friend then said
that he would see in the morning. The friend left and they
went to sleep. The next morning when they woke up, accused
2's friend did no; come as he promised, and accused no.2
then left to call his friend. He was away for a long time
and then accused no.l sent him to go and call accused no.2,
and when he came back with accused no.2, accused no.l asked
where his friend was.. Accused no.2 said that his friend was
no longer interesfed in leaving and that he would come next
year. They then all left for the Kliptown Station, and at the
station accused No.2 said that he was no longer leaving, and
that was when he and accused no.l bordered the train.

The giflfriendrs name at Natalspruif wa§~Thandi.

The cross-examination lasted all day, and the

case was then postponed to the 25th of Japuary 1980, on which

day the cross-examination by Mr. Basslion proceeded. The

Court will however stop at this stage, as it is almost twenty-

‘to-four, and we will proceed again from here tomorrow morning.

- COURT ADJOURNS -~

ON RESUMING ON THE 25/7/80

JUDGMENT (Continued) BY THE COURT: When he returned this

is now Eric Bglomo in cross-examination, he said that when
he returned from his sister, accused no.l was not there as
he had gone to see a friend, but when he came.back he called
him and he and accused No.2 were ngether, he asked him -

that 1s accused no.l asked them, that is him and accused no.2,

R SR
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He then repeatcd how he asked him who was going to pay for
the schooling and then accused no.l said it was a free
school and that they were going to atténd school free of
charge and over the week-ends .they.were going to be engaged:
soldiers. He asked him what kind of soldiers they were or
what he was talking about, and whether they were the soldiers
like the soldiers at ﬁenz, but accused No.l said he will
not tell him now, he would tell him later, as there was still
a long way to go. This gynm hé salid was going to be in Botswana
but he didn't know whether it was going to be at the school.

On the few occasions he was asked whether he would

~like to refresh his memory from his statement, and then

when he said yes, the State was invited to hand him this

statement. On all these occasions of course the State refused

to oblige.

At Bronkhorstspruit, accused no.l told himi that,

~after he had asked him again what type of school they were

going to, he replied that they will become soldiers to come and
fight for Soweto aganst the Whites.

The friend ofiaccuéed no.2, who he was referring to
was Msito, and he then added that they were going to be
soldiers for terrorists. When he made this statement to the
police, all he did was to write his name, as he was taught
to writec his name and that was the only thing he could write.
lie denied that hé was mentally rctarded. lic said that nobody
told him what was séid, and thgt he would not just tell a story
what hc was told to obtain his releasc.

Accused No.Z was not the one who asked him to go

for Military training but accused No.l was the person.

Accused No.2 was the person who showed him the pamplets, and

10

20
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he said to him that these were the pamphlets for the Black
Power. He did not mention Military Training. He did not

see -the police assault accused No.l, the police did not

assault him and they were not assaulted, that is now at. Brits.

He was present all the time and he denied that either him
Vor.accused no.l were assaulted by the'police at Brits.

It was suggested to him that he was told this story,
or this story was suggested to~him'by.the police so that he
should implicate accused no.1 ana if he did not they would
lock him up, and he said that theyvdidrnot tell him anything
to tell about accused No.l. |

He said he gave the police all the information
about accused nos.l and 2 on the.Friday night, and he couldn't
say why they interrogated him further about the same, matter.

" All he could say was he had to-répéat everything again.

Accused no.1l didn't tell Msito about the unlawful
purpose of golng to Botswana, bccause he told him the same
as he had told him, Eric. Msito aiso asked accused no.l what
kind bf school they werc attending, and as to what kind of
soldiers thcy were going to be, and accused no.l.said they
would become soldiers like any othér soldiers, but the purpose

was not disclosed.

The next witness was Leonard Ntuli, and as his

- . - ~ - ‘—\ -
evidence was discredited , the court decided that it would

only be a waste of time to summarisc his evidence. N
It is also not necessary to sumup the evidence of
o et Mu
Constable Nortjé. He was the person known as Nonla
Aftcr'cross—cxamination, 1t becamc'clear that this

witness was totally confuscd and the Court asked him at the

end the following question : "Your evidence given in chicef,

T N e e e ————— . T
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is it true ? URntrue or are you So coﬁfused that you do not
know.. His reply was "Yes I'm so confused that I do not
know whether it is true or untrue.'" For this reason the T
Court decided not to summarise his  evidence.

The following witness was ZOLA Maengi. He deposed
that during 1978 he was'at Garanbula school, and ‘that he
and accused No.2 attended the same school. He also knew
accused no.l. During 1979 he wés at anofher School, in
Soweto, and accused No.2 didn't go to school at that tihe.
He saw accused no.2 during July 1979 when he was on his_way 10
to school. They then spoke to one another and whilst con-
versing, accused no.2 asked him whether he wanted to go to_.
Botswané with him. Hié wofds,were "Wil jy saamgaan Botswana
toe?" He then replied "No" as he was still at school.
They Visit one another occasionélly, and- one day when - whilst
he was visiting accused No.2 accused No.Z played him‘a,record.
This was a political record. He said this becaﬁse ol the words
on the record “We are angry for Africaf Aﬁcused no.?2 alSo
s howed him an album on the same day and he said it beldnged
to accused no.l. At the—timegﬂandla, Jerry,-accused 1 and 20
'no;Z were topether. He showed him the albuﬁ, accused 2 did
because his phéto appeared in there, and he identified this

album as EXH.1. He then pointed out accused No2's photo

in this album.

Accused Nofl then —said "Kom ons gaaﬁ,AdaaT’is 'n ”_

huis wat ons moet gaan bom" and they all then left. Whilst. . o
on his way to the 5h0p at a later stage, he met accused no.l

again and also accﬁsed no.Z2 said to him or asked him whether

he wanted to come across the border to Botswana and to become

soldiers as Freedom Fighters. He met accused No.l on the way 30

—_——— ———— _— f— —_— - -—
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to the shop and accused No.]l asked him whether he didn't

F*/ v

want to go to Botswana. He then told him that he was still
at school and declined that.

When he met accused No.l on his way to the shop
it was_during‘July 1979. He said that he was known as Zola.
And he was known by that name at school. During 1976 he
was the first person who was shot ddring the riots and.
everyone knew becéuse his picture appeared in' the papers.
He was mixed up between accused nos.l and 2 and he said at
this stage it was only now that he realised who was referred 10
to as accused no.l and who‘was referred to as aecused no.Z2.
And he then said that he was attending school with accused no.2.
Accused No.Z was known to him as fhobi, and he referred to
accused No.l as Zana. He was as all other witnesses, asked
whether he knew the policeman sitting next to the prosecutor,
and he said'he did not know him.

MZWAND ILLE MKEFA was the next witness. ¢ stated that

he stayed at Dhiamini No.2 with his parents -and that he was

18 ycurslold. He knéw both the accused as they live in the
same’ Township with’hi,A .During July 1979 he hadvbeen to the 20
hoﬁ;e of accuscd No.l more than once. He went ;here to visit
him and to listen to records. He once listened to a record
there hnd he asked them if he could borrow some records. These
were th long-playing records cntitled "Heavyweight'" and |
"Lic to me”‘_Accused no.1 lent him the rctords, and accuscd-no.2
accompanied him out of the house. Af the gate, accused no.2
asked him if.he was not keén to go with them and he said well

it coﬁld happen that he could go with them. Accuscd No.i
in-fact asked him if he could go to Botswana with him , and

o /_;he_askod_ﬁceused&Now2—%he—%ea50ﬂ—£or—wanting“him-to‘gc—to'—_‘ —30
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yf- Botswana, and accused No.2 then said that they are going

for Military training'and he then told accused No.2 thét

he wouldq't go with him for Military training as he was. - -
still pacing'his studices, and accuscd no.2 then rcmarked

'you were still busy with your studies with your Bantu

cducation after all, and he then told acgusod No.Z that
"Bantu education was better than no educétion, and that he

would rather have a little education. It was then that accused
No.2 returned and went into the house again. They had no

further discussion. He only returned to the house when he ‘ 10
returned the record, and they did not have a further dis-
.cussion; .

He was then referred in cross-examination to tﬁe

policemah in Court, and he was asked-whether he wanted him

to leave the Court. He then said the policeman was in charge

o f.the case, and'that when this policeman was present in

Court, he was not free and he would like him to leave. And

the officer was ordered out by the Court. He then said

further in cross:examinatiOn; that the prosecutor interrogated 20
him and said that he was his attorney and that he was repre-
-scnting.him, and that he must tell him anything what Thobi

said to him and what happened during the time of his detention.

lle then gave him the same statemcnt as he gave in Court. |

le told.the Prosecutor about his trcatment by the

police and inAQthnpion,_andvghut was also in_his.statcmcnt,namely

s that"ha was badly’treatcd.by the police, and the prose-

cutor questioned him about that.

lle was only detaiued he said for 10 days, hc was arrested on

the Friday and he was relcased-thc next Friday. lie knew 30
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Lieut. Claasscns, the police officer in charge of this case,
and he said that Lieut. Claassen participated in his inves-
tigatién. Lieut. Claassen also took part in the interro-
gation. At this stage Lieut. Claassen walked into‘the‘Coﬁrt
and he was then gsked whether he would happy with Lieut.
Claassen's return in Court, and he said that he wouldn't be
because he wouldnit feel free, and Lieut. Claassen: was then
ordered to leave the Court. He<§aid the police possibly
thoughf what he was saying in his stafement was not the truth;
because when questioning Him and assaulting him, at thé‘same 10
time he made the statement, he was being slapped in the face,

and whilst He was squatting, the policeman would tramp on

his toe. - Lieut. Claassen was furious with him at the time

of the interrogation, and'after his release he showed sympathy.

He became concerned about his injuries. He was not told

what the éonsequences would be if he told the Court abopt the
assault. He did not know that he was going to give evidence.

Then he said that the prosécutor tqld him that he was the
prosecutor and he identified Mr. Hattingh, the prosecutor,

in this case, and he identified a Mr. Theron and Mr. Claassen 20
who assaulted him. He was falsely implicated by his co-
detainee;, in fact the police told him what accused no.2
atcused'him_of, and then he made a statemeﬁt. The police did

not make Suggcstioﬁs-to him. The police made him stand against

the wall. He said that- according to the allegations put to

him by the police accused no.2 was supposed to have been o
recruited by him for'training.‘ lic was not lieing he said

when he told the police that accused No.2Z tried to recruit

him.

- —— — — — — — -Constable Mkembi Msenga 6T“Th6_b§TiEE‘Eﬂ?Tﬁffie_hiver 30
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é‘m and previously Protea, said that he played the long-

playing record, EXH.2 and he made a translation of this
which he“handéﬂ in as‘EXchf -He said he translated it from
Zulu to Xhoia, and from ZULU and/or XHOZA to English, as
these were the two languages used in. this wrecord.

He was attacked in Cross-Examination about his
knowledge of the two languages, and about his qualifications
as a translatof. Hereafter MACDONALD CHITJA, a senior : -
interpreter of the‘Johannesburg Mégistrate's office acting
-as an in terpreter, with 18 years expcrience as an Interpreter, 10
in South Sotho, Xhoza, Zulu, Tswana, deposed that he listened
to the record and he looked at the translation EXH.C.

He then went jnté the translations and he said that he was .
happy with that translation. He was also cross—examiﬁed

about his ability to translate properly, and the Court did

not find it necessary to summarise the cross-examination in

this regard. - ‘ _ -

At‘this:stage the State's casc was closed,‘and
‘Mr. Mailer applicd for the discharge of the accused No.2.

This wés refused and the case was postponed till the 2Zlst of 20
July 1980 for the defence..case to start.

On that day ACCUSED NO.l was called as a witness.
tie deposed that before his arrest he lived with his mother in
Dhlamini no.l Sowcto. With his mother lived his gfandmothcr,
his sister und his brother. Accuscd-No.Z‘was his younger
brother. Before his arrest he was not employed. He left v
school during 1978 in December, he was then in Form 3, which
he did not pass. He had to leave school as his mother could

not afford to‘keep him at school any longer. He denied that

_ﬂhei&Etempted—to—recruit‘aCEG?éd’NET2'?6‘hdﬁb?§o_¥;zining or 30
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fr' as alleged‘in the charge sheet. They never discussed

amongst them training or undergoing training or politics,
_MONICA KUNENE gave evidence, he knew from Dhlamini-.

She was a friend's girlfriend. He pevef tried to recruit

her for training; nof did he discuss any politics with her.

He denied that he played the record containing Ffeedom Songs

for her., She was in her house when the record was being

played. When Sﬂe came to his:house one dayAshe found him

busy playihg the record. He also knew the witness Eric Ngloma

who was his coumén. He told him that he intended joining the 10
S.A. Army . This happened in 1979 but he did not know the
date or the month. He had been'trying for a long time .

to obtain cmployment, but he was unsuccessful, so he thought
it would be a good thing if he could join the Army.
The photo-album, EXH.1, he did not show to Eric,
nor did he play the record, EXH.é to him. All he did was
to play this record for himself. . Accused No.2Z never showed
him any political documents. He ﬂevervsaw Eric reading. He
hever discussed any documents Qith him nor did he show him
any dosuments, nor did he.teLlihim that these documents were 20
of a political nature. Hé denied that:he attempted to recruit
him and he dénied that he ever told him that he intended
gc%ng for training. Hc - -reuembercd the cvidence given by
Eric regarding the trip to Botswana. All that happened was
) thaﬁ he told Eric that he was going to Botswana to his sister's-
Place to atténd school, whereupon Eric said that he also wanted .
to go with him.
Eric did not ask him about this school, nor did
Eric ask him who would maintain him. He did not tell Eric
—_ = ——--—Chﬂt;QxeL_wcék;ends_ihey—wouLdmattend-gym‘tcmtrafﬁ‘ﬁs‘FfééHEﬁ' T30
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Fighters. e denied that he told him that the Solaiers

he was going to be - not be like the South African Soldiers
but like terrorists. He did not tell his mother that.-he -
was going for schooling, as she would not have aliowed him
to gb. Accﬁsed No.2 was not goiﬁg with him. |

Leonard Ntuli or Msito, he‘knew, but he was not supposed to
come with-him. He denied Eric's evidence about him asking
Msito to go with-him. He did not attempt to. recruit Msito,
for training. . He knéw Timothy Mandla and.he was a friend

of his, but he did not recruit him or incite him or do any-
thing as alleged in the charge sheet. He also did not show
him the album EXH.1 nor did he play him the record EXH.Z,

not did he discuss any ﬁolitical'pamphlcts with him.

Dada Nodengi, he also knew. He was a friend of accused No.Z.
He did not showlhim the album EXH.1 , nor did he discuss

any politics with him. Mswandile he also knew as he also was
acéused‘s 2's friend. He did not recruit him, nor did he play
the record EXH. 2 for him, nor did he show him the alBum,EXH.l.
The record EXH.2 .was his record and his property, he had it
for about two years. The élbum EXII.1, was his friend's. He
‘had it he was sure for approximately four months before his
arrest. Iis { riend lenﬁgh it to him as they used to borrow
cach other's books. He has ncver left Soﬁth Africa's ﬁorders,
he had never been to Botswana nor did he tcll any of the
witnesses so, he wd§ 21 ycars of age, his date -of birth -
was the 29th of June, and hc turncd 21 recéntly. tiis father
died many years ago, but he did not know when. He ncver had
the intention of undergoing training in the Republic or in

any other Country for the purposes other than the South

A,_f_ii_canﬂA.rn_Ly.A.f e e
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In cross-examination to Mr. Mailer he said that
two of his sisters lived at home. At the time of his arrest
accused No.2 was at sphoollin Standard V. He had. custody
and control over EXH.1 and 2. That:is accused no.1. On the
record there were also love songs which had nothing to do
with Freedom Songs. Soﬁé of the tracks are love songs and
some are Freedom Songs. The clenched fist-sign on the
photos is thozoriando Piriate's sign with the elbow bent.
The BLACK POWER ;sign is a clenched fist with a hand extended
forward. The marked photo marked 'A' in exhibit 2 was'
a photo of his brother accused No.Z, and there was he giving
the Orlando Pirate sign. It was a.notorius Sign in Soweto.
Accused No.Z_did not know that he was geing for any
other'reéson but to go to. his Sister.
In cross-examination to the prosecutor, he said
that his grandmother was the owner of ‘the house, and that his
mother, and brother's and sisters worked at tlie time.
Samuel and Theopolus both‘wofked, and Samuel had worked at
Cruises for Lexington. Hé didn't know where Theopolus worked.

Sister Stella worked somewhere in the City 'in a

restaurant and she was the only sister working. At the end

of 1978 five of them were at school - Watson, Cynthis,
Watson 1is accused No.Z, Sipo, Cynthis | Elizabeth and they
were helpcd.by the other brother's and sisters.

7‘ As a result of the fact that his mother ﬁad‘to

pay for the other children at schools, their financial position

became precarious. Two of the younger children started school

.in 1977, they were then 6 and 7 years old. Then he said he

did not know how old they were but they were not older than

— —_ — T el T L e T e
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" Elizabeth and Cynthia started school in 1977. Sipo was the
one who had to go to school and that is why he had to leave

school,.hé was then under 8 he started in 1978. ._ He knew
Monica for a long time, as she was_ierfy’s girlfriend.

He was embittered towards his mother because hé still wanted

to study further, but he understood the position that she

could not keep him at school -because she could not afford
He started looking for work in January 1979. He worked

it.
in Fordsburg at National Hut for R14 per week but as a
10

result of the retrenchment of staff, he was sacked at a
later stage. He looked for work at a bioschope in
Fordsbufg as Weli as at different shops, but he was un-
successful, qnd then he applied.for enlistmenf in the South-

He approached the Military Police,

African Army at Lenz.
and they then said that he had to write to Pretoria, and

he applied to. Pretoria and he was very keen to join the Army.

He received a reply and then they requested him to attend a
He did this test during November. at Lenz.

test at Lenz.
Then he suid he only received the result three months after
Then he said again

he had decided to'go to .Botswana.

.that he did the test the one day and the next day he was told

that he wasn't successful, and only after he had heard that
he wasn't successful did he decide to go to Botswana.
This was the 1lst of August, he remembered it well. and he

made a mistake when he_said November. He didn't-know for

how long Monica was his fricnd's girlfriend, but he knew that

in 1978, and she was his girifriend until such time as she

There was never an assoclation between him and

was arrested.
She however tried to start @ association with him,
and shte had~a grievance =

~Monica.
thié'was—in‘OctobeT—197B,

3

—— but—he refused

’
— —maar——
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against hiﬁ because he refused to have anything to do with
her.

He alleged, he said that Mandla gave false evidence
as instructed by the Security police. It was suggested to
him by the Security police and it was untrue.

He was then questioned about his brothers and
sisters and he gafera total of nine. The record Eﬁﬂ;g‘he bought
from another man for RS at the Kliptown Station. Tﬁis was
during April 1977, and he paid RS for it. This man told
him that this record contalned Freedom Songé. He liked 10
Freedom Songs because it was music. He liked all types of
music. .The labels as at present on this record were on at
the time. This 1s an ordinary black record with a green'
circular label on eithér side, and. on both sides 1t has
“SPRINGBOK HITS OF THE YEAR - SERIES 3, VOLUME 2" and
then it gives a number of songs;on the other side 1t 1is
"SPRINGBOK HITS OF THE YEAR - Series 3, VOLUME 2" MBM 3492.
These labels he said were on the record when he baught 1it,
and according to that, the record contained Springbok Hits

and when he played it he found that the contents did not'agree 20

-with the contents as given on the two labels, and he couldn't

give an expianation why these labels were pasted on the record.
e didn't know whether this record was obtainable on the

frec market. At this stage he said he was tired and he wan-
.ted to sit down, and when cross—examindd by the prosecutor
about this, he said that he would refuse to answer any further
questions until such time as he was allowed to sit down.

He was allowed to sit down and then he started answering
questions again.

He admitted _that
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. , : ' Eric he says must have seen the album because he
had possibly taken it himself. He did tell the Advocate
that it was kept in the sideboard amdngst other albums, 5ut_
when he did so he possibly made a mistake. He forgot
because he forgot. When he was asked to explain about
the reason for forgetting, tHat'is all he would answer.

He was then questioned about the album, and the different
pictures were shown to hin.

- The 1index he wrote ub'and that was certain songs
which he = the tltles of certain songs which he wrote in there. 10
lle obtained thcsc out of a book but this book got lost in
" the meantime. The owner of the book Vuzi, in fact asked
him to Nrite‘the index in on his behalf. lle met Eric in 1979
for the first time, and his mothgr was the sister of his‘
grandmother.

Eric stayed there thrcé days before they left for
Botswana. lHe admifted that they had this album since 1978,
and he Gas then asked why'he said he had it four months
in his evidence in chief. He said he didn't know and then
he said he had forgdtten and when le was pressed for an 20

-5nswcr he said he forgot because he forgot, aﬁd that was the
only answer he would give because he said aimistake is a
mistakc,»and he couldn't exﬁluin why he in the first instance .
said he had it for four months.

On Wednesday night, before they left, Eric told
him that hb was accompanying him. tlc was prepared to carry
Eric's cost or to pay for him on the trip to Botswana, because
Eric asked him whether he would be pfepared to do so.. He

was in Form 3, Standard.8, but he didn't pass, so he would

havc_becn_aua) for_ ax_Leastgs_years_;n_Botswanambegausohn 30
. _
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wanted to pass his matric. He knew nothing about the
Botswana Schools, but herheard that they were much better
Lhan-ihe,schools in South Africa. He grew up in Xhoza, and - - -
he also knew Zulu. He heard that.thcf spoke 2u1u in Botswana.
lie did not dichss the matter with Eric about who was going
to'finanée his schooling in Botswana. He denied that they
wenf to Oflando, ‘the ngnesday afternoon and the Wednesday
night to loqk for accommodation thecre. . He'also'deniéd the
evidence of Eric regarding the teacher who,allegediy gave
‘him RS. A : | ’7- 10
| His grdndmotherAWus at home when phcy left on the
Thursday.mOruing, but he told her nothing, he just told‘her
that he was going somewhere and he was coming back, and then
he was dsked th he was not prepared to give an explanation
~to the Cqurt and he said well he was not prepared to give the
Court any explanation- because he did not want to.
At home he and accused no.Z were friends, but they
never went around together. -They took the train from Kliptown
to Faraday and from there they went to Natalspruit. He denied
that.hg went to see his mother to obtain money from her by 20
sayingrthﬁt he wanted to buy a bushjacket. Hé said Eric was
lieing about this because he had Been assaulted. The police
at Proteca gave him.a fright.
From Prctofia;-on their way to Protea they were
assaultcd; and at Protea they were<kept in difterent offices.-
He couldn't explain why his Counsel denied to Eric that they w
called at Natalspruit. He couldn't explain. Eric didh't
take aﬁy clothes with himf Eric carried EXIi.1 and 2 on their

arrival at Brits, and he carried his clothing in a paper carrier.'

Heﬁtﬁﬁk_tﬁg—Tgfﬁfﬂff*EXHTZ‘WTTH“Him', as he didn"t want it~ 307
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to get lost. lle only discussed this journey with Eric and
with no one else. The names at the back of the atlas, EXH.6
he wrote on there during his journey. _He took the album ..
with him and he was golng to give it back to Vuzi on his
return from Botswana. |

In re—éxamination he said he didn't know where the
record - EXH.2, was made. He denied that he sold any records
on the way as alleged by Eric té obtain money. He said he
declined to answer the question of the prosecutor because
hé didn't remember what the question was. The advocate then
repeated the question.to-him,Aand then he said well what he

was thinking about was something to do with the case but not

with the question. The. train to Pretoria went through Germiston

and Natalspruit is' near Faraday from where they travelled
by bus. He said tﬁaﬁ'the detention in terms of SECTION 6

affected‘him as he was in isolation on his own and he had

no contact with any family except the police, and he was kept

for two months. He was sick he said, he didn't have the

necessary cquipment for washing, he got liquid food, he didn't

even read the newspaper, and he was not given that, and
it effected him mentally, and his memory was also effected
as a result of that, isolation in detention.

ACCUSED NO.2 also gave cvidence in his own defence.

He stated that he was 18 years old, and hc turned 18 on the

23rd qf_ﬁpril 1980. Before his _arrest he attended the

Motlalane School in Dhlamini, and he was in Standard V. But for

his arrest he should have been at school, and the month

preceding his arrest , he was at school. He had no desire

or rcason to leave South Africa. He denied all the allecgations

. —as_al lc-gé.d_i.n. the-charge—sheet . —Heknew—Monica; ¢ denied

10
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that he told her or he asked her to become a nurse in Botswang,

He did not invite, or assist the other witnesses to receilve

training ‘in.Botswana. - - i' ' - ;
. Accused No.1l did not invite him or solicit him,

require him, or command him to undergo training in Botswana

" or anywhere. .Hé wvas arrcsted on the 3rd of August 1979

and he was kept in isolation in terms of Section 6 for two
months - and one day. During that time he saw no one. Before

that he had never been alone in the.rOOm for so long, and

the isolation effected him badly. It disturbed his brains 10
and he did not get nourishing food. He was disturbed as he

was used to get proper food at home. If released he would go

In crbss-examination to Mr. Basslion, he said that
aécused no.l did not at any stage attempt to récruit him for
military training, and he never discussed any politics with
him.

In cross-examination by the State, he was asked
to recall all his brothers and sisters, and he did so and
he named ten of them, including sister Tkﬁie who was -~ the © 20
‘sister mentioncd by accused No.l as living in Botswana.

. Then he was questioned about his ailegation in his
evidence in chief about his brains being disturbed, and he
said this was because he was kept in the jail. Then he
said he didn't know how to rTeply to the'pfdsecutor, but he -
was disturbed becausé of the detention at jail.

He denied that he in his eQidence in chief_alleged that he
was disturbed because of the isolatibn in detention, so that

he could have a reason should he find difficulty in his

cross-examination. Nothiﬁglﬁent wrong WT?h'HTgbbrains, T30, —
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and the only case that he had been detained in the jail,

'and that effected his brains, and the only trouble was that

he had been dectained. —- He was then..asked what his detention .- ..

under Section 6. had to do was the charges against him.

Then he said no he wasn't talking about Section 6 detention,

he was talking about detention in jail..

He femembered he said that the case was postponed in Court
No.17 for'the first time, and that the séme Prosecutor
appeared, and that he was detained at the Fort after that.
That was the first time he landed at the Fort, and he was
then not under Section 6 anymore.

| lHe repcated himself again.,, the detention in the FOrt
cffected his brain and not SECTION 6, detention.
He objected beéause he was galled a terrorist at jail, he saw
that on hié little jail card, and he did not know what a
terrofist was. HHis brains were to Q certailn extenf effected
in the place of detention, and it effected his memory. He
could however, remember the things that happened, and then he
said he could remember everything. Then he said he could not
remember because he 1s sad, he couldn't see the smaller |
¢children anymorc.

Accused No.l he said left school in 1978 because his
mothcr_didn't hav; any moncy to send him to séhook. The sister
liyigg in Botswana her namc was Tuksi. Ile didn't know where
she lived, but he heard that she was living in Jerico.

And he didn't know where Jerico was in which Country. [lc
hgard this from his brother Samuel. He didn't know that there

was a Jerico in the Transvaal.

On the 4th of August 1979, Sauwuel and his mother were

goiﬁg”ﬁo Jericoto go and visit his—sister—ile—didn ' t—know-

10
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what their address was because he had been arrested on the
3rd of August 1979. All they told him is that they were

~going to Jerico. This theysaid beforcaccused No.t had
disappeared. Long before their arrest, this was mentioned
by his mother and Samuel that they were going to visit his

sister at Jerico. He did not know where his sister lived,

and he was under the impression she had disappcared. He did

not know whether she was married, but he heard from accused

No.1l that she was married to one Radebe. lle didn't know

that he had a sister in Botswana. He didn't know whose atlas

EXH.6 was, and then it was shown to him and he said it was his.

The police asked him how many atlasses were at home, he said

~he didn't know but he remembered two,- one belonged to

accused No.1l .and one belonged to him. He bought the atlas
‘through the school. The atlas shown to him and which he
claimed was his, was EXH.7. He was then shown the atlas

and asked to lock at the Index for the word "Jerico" and he

then found it on page 17, where the prosecutor had made a red

circle around it. He agrced that it was situated at the other

side of Rustenburg, and that that was where his sister lived.

The Wedncsday nighf'hc said accused No.l was not there,

“and he didn't know where he was. He was busy washing. This

particular evening, he was as beforc his disappcarance the

Wednesday night, he was at the soccer field, he left at 6 PM.

- T18Rh00 and he returncd at 8 PM. 20h00. Tfle did not know where

Eric was that evening. At 18h0O he was not at home, but whe

he returned'at 20h00 Eric and accused No.l were.- at home.

n

He was in the kitchen where his grandmother was making coffee

on the Thursday morning when accused No.l came through the

kitche;. Aécused-No.l—then'said that they were going and

they S o T

J———
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they were returning, and he saw accused>No.1 leaving hone.
He told his .grandmother and then he left. He was then
accused by the Prosecutor of tryimg to adapt his evidence - —-
with the cvidence of accused No.l because at first he didn't
say this, he said he did not see when accused No.l left.

Whilst in detenfion he was.visited by the Magistrate
twice; and he told him that he wanted to see a doctor.
He Knew Moﬁica for a long time;-and it was possible that he
met her during April 1979 in the street, but he denied that
they ever.spoké about Botswana. 10
HMe denied that he and lLeonard was then in the same company as ’
Monica, But he- admitted tﬁat both Monica and Leonard had been
to his house many times. Monica always came to buy atja, and
he said Monica was lieing, he didn’'t see her at Protea.
He didn't see that she was threatened or that she was told
what statement to make. He shared the wardrobe with accused

no.2 in the bedroom, and when he saw the album EXH.1 for the

first time, accused No.Z was looking at it. He looked at it

alone, whilsf he wés in the room and heithen also went and

he looked at the album whilst accused No.l was lookiné through - 20

it. . |
Accused No.l didn't explain the different cuttings

in the album to him. When hc looked at the'album, it was

last year. They paged through the whole album and after that

acctuscd No. 1l placed it in the drawer of the wardrobe-.- tie -

never saw it again. Accuscd No.l was busy Llooking at the o

album; and he just joined him.and he also looked. He couldn't

say whether accused No.1l was aware of the fact that he was

also looking. He didn't sitxdowh, he stood behind accused no.l.

He was asked to look at the mark page A in the album, ~ 30

»
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and he then identified his own photo there, and he said
that the man who appeared with him in the photo was Leonard
-Ntuli,—and.he did not know what his photo did in this par- i
ticular albﬁm. This photo was. taken last year during
Aptril. It was already taken before the Easter week-end.
He didn't remcmber who the cameraman was, but the éameraman
went past and they asked him to take the photo. At the time
he and Leonard was together, were together and the photo cost -
them RI1. He only took one photo and he didn't know h&rit.
landed up in the album. He had placed it on top of the 10
‘wardrobe, and he didn't know how it was put in the album.

| EXH.2, the record, accused No.l played often, and at times
he was present. Eric was never there when he was present,
and when the record was.pléyed. He was never present when
the record was pléyed in the presence of Eric, and he was
also never present when Monica heard the record. Hernly
knew Eric since 1979, and he didn't remember whether it was
over the Laster weck-end. He wasn't awarce of the fact that
Eric couidn't have heard it. He was told he admitted, by
accused No.1l, that accused‘No.l'had gone to Lenz and that ﬁe 20
‘told him that he applied to bécome a soldicr. Hé was very
cnﬁhusiﬁstic of becoming a soldier, and he said that accused
No.2 should continue his schooling and that he would assist

him when he was a soldier. He denied that he cver played the

~record EXH.2 for Zola, and he lied regarding the fact that_.

he allegedly asked him to accompany him to Botswana. He

also denied that he showed Zola the album EXH.l, and he
couldn't say why, for what reasons Zola was lieing like that.
He also didn;t see him at the meeting at Regina Mundi.

— THZWANDTEE MKEFK—WSfféd;ﬁimATKSt_Y61T1_—He‘dia—HOt—¥igi{ ~—30-
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him often, but rather seldom. It was his custom to accom-
pany him up to the gate when he ‘left, but he had never spoken
to -him about going to Botswana, and he never mentioned the
word 'Botswana' at all. He didn't show a pamphlet to Eric
and on the.ird August 1980 he was arrested.~ He didn't
know since when accused-No.llhad the record, EXH.2, he only
heard but he-nevqr saw it when it was being'played. He
never played the record nor did he ever handle it. He only
played the other records in the house, and he played all
other records. Hg couldn't fiﬁd the record EXH.2 amongst 10
the other records. Accused No.1l had a lot of friends. He
il not go with accused No;l on the Wednesday night nor did
he know anything about seeing a teacher. When accused No.1l
said goédbye to her grandmother, he didn't see what he was
carrying. He saw him walking but he didn't take notice of
what he was carrying, nor what'Eric was carrying.
Accused No.1 looked for work since April 1979.
In re-examination he said that he didn't know when the
atlas was publishcd and he had no pcrsonal knowiledge where
his sister lived. ‘ ' . ‘ 20
This concluded the evidence on bchall of the Defence.
The State argued that the Court should accept the evi-
dence of Monica Kuncne,’Eric Nglomu | Zbla qnd'Mzwandilc,
and asked the Court to réjec; the cvidence of accused nos.l
and 2. ‘Tthe Stutc—motivéted_its upplicatibn.
Mr. Basslion, on_beﬁalf of_aécused No.1l, stated that ' .
the only witness implicating accused Noil was Eric-Nglomu,
and/g;at Eric was an accomplice, the Coﬁrt should iﬁ terms of

the cautionary rule, look for corroboration for his evidence.

He allegded that there was no -correheratieon, and-as. a_result _ 30__
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THE Court coﬁldlnot convict accused No.l on.the single
evidence of Eric.Nglomu.

"He further argued that Eric's evidence should not be
accepted due to the many contradictions in his evidence and
the matter in which he gave his cvidence, and that the Court
should accept that his evidence was not acceptable and-that
it should be rejected as untrue and false.

He dealt With.the evidence of Eric, and he also dealt.
with Monica's evidence and said that alfhough she was not
assaulted, she wanted to..cry everytime when the interrogation 10
was mentioned, and she should not be believed, and in any case
she did not implicate accused No.l, whatsocver. All the
other witnesées were assaulted and Zola was so badly assaulted -
that he lost an eye, or that his eye was damaged.

Five out of the six witnesses admitted being assaulted, and
accused No.l said that his mind was effected by the confine-
ment and- treatment by the police. He asked the Court to
accept the evidence of accused No.l as the truth beyond a

reasonable doubt, and he did not concede, and he could see

no reason or no ground on which the Court could reject his 20

evidence.
He then quoted a number of cases,. regarding the cautionary
rule and it 1s not necessary that the Court should repeat

them here.

Mr. Mailer, on behalf of accused No.2, argued that the
evidence of tﬁe State adduced in this matter was the worst
cvidence he had ever seen, or the weakest evidence he had
ever seen in the Staté's case, or in a Criminal Case. He

also said that the state attacked accused No.l in cross-

examination , whereas accused No.2's evidence wasn't attacked 30 .
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- that much. In the charge sheet he said it was alleged
that accused No.i recruited accused No.2, but no evidence
- to that extent was adduced by the Statg,and he referred to
the Further Particulars, and then he gave a number of factors-
which the Court should take into considgration, in dealiné
with the charge against accused No.2. He said the demeanour
of‘Moniéa shouldpbe taken ‘into consideration =~ the fact that
she wanted to cry. Her statement should be rejected; as she
told a curious tale inherently improbable.
| The first matter to be dealt with byrthe Court was 10
the credibility bf the State and the Defence witnesses.
First of all the Court would like to deal with the
evidence of the witness ERIC NGLOMU.. He was a 17-year old ‘
~uneducated Black juvenile who grew up on a farm in the vicinity
of Wakerville. He was not very intelligent and had no
schooling whatsoever. He could not read or write.
This witness was cross-examined for almost five days
by a capable, or by capable Counsel well adverséd in the art
of cross-examination. _He was expected to repeat the same
answers over and over again, énd if he made any mistakes, he 20
was scverely hduled over the coals. He was accused of lieing
many times. He was encouraged to admit that he was viciously
assaul ted in thc‘intcrrogation by the Sccurity-Police. 1t
was supgested thnt‘as a result of this, and fhc solitary
e e e —conkincments, -he - t-o-l_-d-j-a- —fot-of-bies—with -wh-i-r:h'---h-C“"i'lnpi'i'cu't'c-d':""“"_'"
accused Nos.l and 2, so that he could save himself from
prosccution by the State. When he was given the opportunity
to relate his story in his own simple way, he was able to do

so without any contradictions, and when he did so, he was

————  however accused 0f repeating a version told or suggested to 30
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» him by the Security Police, parrot-fashion.

The Court was satisfied that the cross =-examlnation
was grossly overdaone, notwithSténding the fact that he was
assaulted it was clear that his evidence was the truth beyond

a reasonable doubt, and it was accepted by the Court as such.

The evidencé of MONICA KUNENE, was also accepted

as the truth béyqnd a reasonable doubt. She was also sub®

jected to a prolonged attack in cross-examination. She was
invited to admit that she was assaulted, but however much

Counsel for the Defeh;e‘encouragcd her to claim that she 10
was assaulted, she was adamant that she was not assaulted,
alfhough she had been threatened. Because she cried when she

was required to recall the threats and the interrogation, it

was argued that the Court should come to the conclusion

that she had been assaﬁltéd and that she was not willing to
~admit it as she was scared of the security police.

| She was given ample opporTtunity to admit thﬁt her

evidence was untrue. She however, denied consistently that

her evidence was false. The Court was satisfied that her
evidénﬁe wasithe truth beyond a reasonable doubt,. In'her 20
‘evidence she did not implicate accused No.Z to a great

extent, and if she was giving false evidence or if she was
reiuting a falsc story suggcsted‘to her by the Police, it Qasv
unlikely that she would have implicated him to such a small

NSNS o 1.4 1 o) | B

The Court decided not to suwmmarise or to take notice s
of the evidence of Leonard Ntuli, as he was discredited.
The cvidence of Mandla was also not taken into con-

sideration by the Court, as he was so confused that he could

T ————not—distinguish—between—what-was—suggested—to—him—and-what——30—
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actually happened. The Court accepted the evidence of Zéla
as the truth. He deposed that he was assaulted and if he
was willing to state that, and if he was not too scared to
state that in an opén Court, the Court would have expectéd
him to haﬁe admitted that hilis evidence was untrue, as Mandla
admitted.

Mzwandile Mkefa also denied that the Police told him
what to say. He told the police also that he was assaulted
and he was not scared to do so. It was unlikely that he would
have been too scared to tell the Court that his evidence was 10
not true, if i1t was so.

Accused No.l, when he gave evidence in chief, he had

no difficulty in relating his story fluently. When it came to
cross—examinatioh,_he however encountered difficulty in
finding suitable answers. He was extremely arrogant and was
not willing to answer questions at all times. He also
objected to standing, and refused to answer questions if he was .
not allowed to sit down. The Court had to weigh up his

evidence against that éyidcnce, the évidence of Eric. He was
willing, accused No.l, to go aiong with the elvdnece.of Eric 20
as long it,did not implicate him. -He denicd strenuoustly

the evidence of Eric which implicated him, or that portion

of Eriﬁ‘; evidence which implicated him, he denied strenuously.
IT they did not go to Orlando on the afternoon of the

Wednesday, what_object would there have been for Eric to

fabficate this evidence. There would have been no sense in

if at all. It would have also been senseless for him to

have fabricated the evidence about the RS which they obtained

from the teacher in Soweto. It was unlikely that Eric would

have had-the intelligenceto—thinkup—a-story -like that if. __30__

-
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o it didn't happen. It 1is also unlikely that the Police

would have thought up a story like that to place in his
mouth , because 1n fact the little sojoufn to Orlando that
afternoon, did not implicate accused No.l, it was just part
’of a story regarding their departure to Botswana, and if
it didn't happen, it was inikely that Eric would have
sucked.this out of his thumb. Similérly there would have
been object in Eric alleging that accused No.l went to his
mother to obtain-money with the rusé that he intended
buying:a bushjéckqt. It would have been senseléss in him 10
adding this little story, if it didn't happen. We all knew
that accused No.l neeaed money fqr the trip because he didn't -
have money. It was likely that he would have gone to his
.mother to obtain money as that was the only source at that
time from where he did get his money. |

It was argued that as Eric was a single witness, and
an accomplice, his evidence even i accepted by the Court,
would not be enough to convict accused No.1 as a result of
the principles to be reserved in respect of the cautioﬁary

rule. 20

Section 208 of the procedure act provides that a
person could be convicted on the single evidence of one
witness. The Court however took into consideration the prin-

ciples laid down regarding the evidence of a single witness,

and his evidence was approached with that in mind. The
Court hoever came to the conclusion that his evidence was the

truth beyond a reasonable doubt.

The Court referrcd to the many cascs rcgarding the

cautionary rule, and kept in mind the principles laid down

inthe cases qu@f@d—by'eouwsci-fdr—the~B&Eence;—as—&ell—ﬂs—- —30__
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as the principles outlined by the Learned Justice Leon as

he expressed himself in the case of the State versus Masuka,

and another 1969 Prentice Hall 8 to 10 N.P.D.

There he liétcd ten principles to be taken_into consideration,

and the Coﬁrt kept these principles in mind at all times when
dealing with the evidence of Eric. The Court looked for
cofrobdrationlof his evidence, and the Court found sufficient
corroboration for his evidencé in the evidence of accused No.l, .
to satisly the Court that his evidence was the truth.

Accused No.1l and Eric were the only peopie on this 10
trib torBotswana, and no one else.

Eric's evidence regarding the manner in which they
left the house was supported by accused No.l .and accused No.Z2.
Accused No.l supported his evidence régérding the whole trip
to Botswaha; except that he differed in some instances where
he was directly implicated by the evidence. Notwithstanding
the fact that his Counsel in cross-examination pﬁt to Eric ’
that accused No.l would deny that they had gone to Natal-
Spfuit, accused NO.1 repgated that story, when he gave evidence.

It was also alleged by accused No.l that Monica 20

“had a grievance against him because she wanted to become his

.girlfriend, but he admitted with the same breath that she

all along had a boyfriend, and we have the evidence from

~ Monica and the other witnesses, as well as accused No.2, that

‘fhe:PGTSOH'WHO‘adtually dcalt with Monica was -accused No.2

and not aécused No.1l. The only time she ever implicated -
him, was when she gave evidence about the record being played.
Otherwise she never implicated accused No.llat all. So

why he should like to comec forward with the allegation that

she had a grievance against him because she wanted to become— — —
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his girlfriend was not understood by the Court, because.
she showed no grievance towards him, because she didn't
even implicafe him, and he had to admit that she could have
heard the record whilst she was at his house‘becauSe he
played it whilst she was there. |

The evidence of accused No.l was so unlikely and
improbable that it-coﬁld never be true. Here if one looked
at his evidence regarding thié album, EXH.l it was actually
ridiculous. He wants the Court to belieﬁe that he obtained
this from a stranger, first of all he said he obtained it
four menths before his arrest, then he admitted that he had
it since 1978, and in this album of this strange man who
didn't know accused No.2 at all, accused No.Z's photo
appeared. The ‘only. photo he haa taken. and accused No.Z2 must
have seen his photo in that album because he then Ilooked
in it. Accused No.1l carried this album with him to Botswana

all the way, and if this album contained something which he

It had nothing personal of his in there, the only things

it had was these Black Powe r photos and the whole album just
“had to do with the Black Power since 1976. Excepf for the

one photo of accused No.2 and Leonard, the rest all - all

dther photoes were uéed to depict the BLACK POWER MOVEMENT

and SWAPO in Soﬁth West Africa. There was nothing of interest

for accused Nb.l and it was unlikcly that if he had no_

interest in this album, that he would have carried it to

BOTSWANA and intended looking after it for three years,

so that he could give it back to Vuzi, a [riend who nevet saw

him since 1978, not since the day he left the album there,

———

and then he—was also the—person—who—wrote—up—the—index.

\\M. — —

—_— e e ——— -

10

was not interested in, it was uﬁlikely they would have done so.

20
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P When questioned about it, he said he .was invited by Vuzi

to do'so, and that the names of the‘songs which he
recorded there, came from a book. Strangely enough when-
ever this witness had to give names and addresses, he had
forgotten them. |

The next portion of his evidence was so unlikely
that 1t could never have been true, was his aliegation that
he was going to gee his sister in Botswana.. He didn't
even know where she was living. He didn't even know what her
name was, or married name, and he didn't know where to find 10
her. Nor was he aware of the fact whether she would be pre-
pared to accommodate him whilst he was receiving schooling
in Botswana. It was ﬁnlikely that he could ever have thought
that he would be able to trace her in the big Botswana, by
jﬁst enquiring from house to house. It was more likely that
he intended applying for refugee status and that he would re-
eeive free séhooling whilst he trained as a soldier as
s uggested by him to‘Eric;

The record of FREEDOM SONGS was cléverly dismissed
by him in his cvidence that he played it for himself, and he 20
was just taking it along to Botswana as dne of his possessions.
The posécssion of the album, as well=as the record of
FRELDOM SONGS, show cleafly that nctuscd_Nowl - whuat accused
No.lks attitude was towards lawful Govcrnmeﬁt in this Country.
His™ loyaltics clc&rlyldid not lic with this Goycfnmpnt—
as claimcd-by him, |

This is'also clear from his attutude under cross-
examination, although he tried to make out that he was just
g loyal subje;t of this.Country, it was clear, or 1t had

came out clcarly What his attitude— actuwalbby—wass—under .cross- _30

ORI .1 DRI
T o - .
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examination.

The evidence of accused Z amounted to no more than
a denial of the facts alleged By the State.
Eric had no reason to fabricate what happened on a Wednesday
afternoon just to implicate accused No.2. If he wanted to
implicate him félsely, one would have expected him to have
done it properly. Although accused No.Z was willing and
preparcd to gd tﬁc previous afternoon and the evening, he
had seconds for thoughts the next morning when he found that
his friend refused to come along; hc then as a result withdrew 10
at the station.

It was unlikely -that all these witnesses, Monica
Eric, Zola and Mzwandile would have gone out of their way to
each add a littlec tale with a specific purpose of implicating
accused.No.Z falscly. - There was absolutely no reason for
them doing so. If it didn't happen, it was unlikely that each
and cvery onc of thesc witnesses were able to fabricate
50me evidence to implicatc him, or to relate sbmething
formulated by the police. It was unlikely that the police

would have been able to obtain all these witnesses to add 20

“a little story, with the cxpress purposc ol implicating

accused‘No.Z. If was unlikely that they all would have been
able to fabricate the little story against accused No.2 to
save themselves from prosecution, and if they were used by
the police-to falsely implicate accused No.2, they surely
would have made a better effort. It is unlikely that the
police would have fabricated little bits of stories like thzs.
For these reasons, the evidence of accused No.l and 2
was rcjected by the Court as false and untrue and not
fEﬁEoﬁﬁB]y*ﬁ63§TBTy*tTUGT'-_174-———— _————— — _ ___ __30__




802 | Judgment .
!" For the reasons given by the Court and the evidence

on record, the Court Eame to the conclusion that the Sfate
proved béyond a reasonable doubt that they contravened
Section 2 (1) (B9 read with Section 1 of Act 83/1967 as
alleged in the third paragraph of the charge sheet.
I'11 just read that one, it is
"NADEMAAL die beskuldigdes 1 en 2, die een of die ander,
of beide van - hulle gedurende die tydperk die begin van
1979 to omtrent 3 Augustus 1979, té of naby SOWETO,
die»Swart woongebied 6f ander plekke, ﬁederregtelik Vir 10
TIMOTHY MANDLA MASENGA en/of MZWANDILE MKEFA en/ofl
ZOLA-jOSEPH MBUNGB, en/ofl ERIC MZIMKULU NCGLOMY on/of.
MON1CA KUNENE.OE LEONARD MASHINGANGEST NTULI wuitgelok,
aangestig, beveel of hulp verleen het, aangeraai, aange-
moedig of verkry het om opleiding te ontvang, van nut
sou kon wees vir die pefsoon wat die 1ngevaarstelling van
wet en orde beoog, v |
In this regard the Court [ound that they incited,
Mzwandile Mkela, Zola Joseph Mbungo, Lric Mzimkule Nglomu
en Monica Kunene, and attempted to reteive training which 20

could have put the order of this Country in jcopardy.

BOTIL OF THEM ARE FOR THESE REASONS FOUND GUILTY AS
CUHARGED .. '

BOTH ACCUSEU HAVE NO PREVIOUS CONVICTIONS.

MR. BASSLION ADDRESSES THE COURT IN MITIGATION OF SLNTENCE

ON BEHALF OF ACCUSED NO;1.

MR. MAILER ADDRESSES THE COURT IN MITIGATION OF SENTENCE ON

— — — — “BEHALFOF ACCUSED NO= 2=— — — — _ _ - 30
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-SENTENCE -

BY THE COURT: For purposes of sentence the Court took

into consideration your youth, and the fact that you have no
prgﬁious convictions, and the personal factors placed before
the Court by your Counsél. The Court came to the conclusion
that the minimum sentence as laid down by the Statute would

suffice,‘HS‘a result EACH ACCUSED IS SENTENCED TO

FIVE YEARS IMPRISONMENT.

BY THE COURT{ Proceed plecase Mr. Mailer 7 10

MR. MAILER: - Sir the Powers of Attorncy still have to be

filled in as ‘well but this is merely a formality, the matter
will be going to the Supreme Court obviously on Appeal, and
the Notices of Appeal will be filed today. I thercfore ask

your leave to allow the Bail Application to be heard pending

“the fullfilment of these procedurable requirements ?

I ask you to allow the Bail Application to be hcard
sir 7

BY THE COURT: Yes thank you, I want to deal with Mr.Basslion.

"~ Have you got an application Mr. Basslion 7 20

~ MR. BASSLION: Yes I have the same application sir, and I ask

Your Worship's leave to bring the Bail Application , which
should your Worship grant Bail; it would obviously be subject
to thc Notice of Appeal, and Powers of Attorncy being filed

with the Clertk of the Court.

PROSECUTOR OPPQSLES BAIL 1N RESPECT OF BOTH ACCUSED-

(Onus on- the Defence to prove that accused may be allowed

on bail )}

1 must get the authority from the library unfor- 30

tunately Your Worship, I was not prepared for this, I did »
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not expect:it.

BY THE COURT: Do you wish to adduce any evidence Mr.Basslion?

MR. BASSLION: Your Worship, I don't wish to adduce any

.evidence, but I intend argueing. Your Worship possible

I believe Mr. Mailer does intend adduciﬂg evidence, and it

may be advisable 1f that evidence is first led, and then we

‘can all just argue at the same time.

BY THE COURT: You don't intend leading evidence ?

MR. BASSLION: Not leading evidence sir.

MR. MAILER ADDRESSLS THE COURT. 10

BY THE COURT: MY question to you is do you intend leading

" evidence ?

MR. MAILER : Yes I do sir, and I also said I liked your ‘

attitude in relation to my learned friend. I call accused No.Z2 sir.

WATSON THOBILE NKUMBI, sworn states

EXAMINED BY MR, MAILER : Watson, you are the accused Non
in this case ? Is that correct ? --- Yes.

You have just turned 18 in April this year , 1s
that corrcct‘? --- Yes.

With whom have you lived all your life, Watson ? --- 20

With my grandmother.

Now it 1is common cause that you did not leave Soweto
{for thc purpose of going to Botswana, is that corrcect ? ---
Yes.

| Lt isralsoruudisﬁuicd.thut on thc_moyning that your

brother, accuscd go.l left, you in [uc£ went to school 7 ---
Yes. _

PDid you go to school? --- Yes, 1 dad.

What standard are you now in ? --- Standard V.

- AndTIf you were to be altowed -o-ut—dn—ba«ﬂ—, to--which-— 30—

————— — -
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school would You go 7- --- MANLEWENI is the name of the schoolg
Have you ever left the environments of the Transvaal
in your life ?- --- No sir.
Do you have é travel document at all in your
possession ? --- Ng.
Has_one'gvef been issued to ?ou 7?7 --- No, never.
Have you ever applied for one.
,With‘whom have you liQed in Soweto ?'-—- with my
grandmother.
Correct, is that the woman who has been in court at  10
all times throqghout your trial ? --- Yes.
And doés.your grandmother still live at the same
address? -~--- Yes.
[ ask that the grandmother should leave the Court sir ?
With your permission.
(grandmother of accused leaves the court)
Sorry sir, I didn't realise . Just in.time I realised
it. . Now Watson when you say you live‘with your grandmother
is this at the address disclosed in the evidence during your
trial ? --- Yes. - - 20
And Watson where does your mother‘live ? --- She
lives in Meadowlands. | |
And did you see your mother regularly before you were
urrcéted ? --- Yes,’do you mean the day of my érrest ?
Yes, and” docs your mother -have constant supervisien = -
over you ? --- Yes. : '
As well as your grandmother ? --- Yes.
Now "if His Worsﬁip were to release you on bail,
wou;d you undertake that'in the event of your appeal not being
—_éazcég;§:14f6_§ﬁf?éﬁae§—y6§rx§bTY‘_Tﬁ_ié?ﬁg_bf_fﬁg'éﬁﬁéitiﬁhg—

-= . T s s
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v ATTACHING TO your bond ? --- Yes,
~Are you keen to get back to school now ? --- Yes.

NO FURTHER QUESTIONS..

QUESTIONS BY MR. BASSLION: (On behalf of dccused No.l)

Watson, where was accused No.l living before the 3rd

of August last year ? =--- In Dhlamini.
- At whose house 7 --- At granny‘s house.
Is that together with you ? --- Yes.

Had he also been living there all his life ? ---
Yos. 10
Do you know whether he soos’his mother regularly -?
--- Yes ﬁe seé our mother regularlty, in fact whﬁt happens is
we . at times go to her wherc she lives, or she would come to .
‘home, that is where we live.

"NO- FURTHER QUESTIONS.

CROSS-EXAMINATION BY PROSECUTOR: You were detained without

any bail being fixed until today ? --- Yes.
And you-are aware of the fact that that was by order
of the Attornéy General? --- No.
| And you were in fact,'thaﬁ‘is the Court's finding,Q 20
quite preparcd to lcave the Country for Botswana.until that
Wednesday night, or even until that Thursday morning ? ---
I beg your pardon.

You werc in fact according to the cvidence accepted
by. the.Court, quite preparcd to leuvc‘thc Country for Botswana?
--- ‘No, not prepared.

And that would have been done without a pasSsSport or

travel document ? --- No.

Would it have been done with one ? --- But I know

___,_b_-—~———*~n0b0dyhfn“the—outside—TownshipS. ‘ 30

e e
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Is the fact that 'you don't have the travel document
Or a passport stopping you from leaving the Country ? .---

No.. | | |

Of course not, it is easy to get out of this
Country through many places other than Border posts ? --- No.

Why do you say no ? --- Because I do not know
any peréon abroad, and I do not know whom to go to when
leaving this Country. -

Why do you not live with your mother 7 --- Well I.
do not,‘I'm staying with my grandmother.

What is the reason for you not staying with your
mother ? --- T know that 1 was brbught up by my grandmother
because my mother was working.

And your mother is staying approximatcly 8 kilometers
from your grandmother ? --- Wéll I do not'know how many
kilometers.

It is a long distance isn't it ? --- That is so.

liow often do YOu scc your mother ? ---Saturdays
and Sundays.

- What constant supervision does your mother have over

'yqu ? =--= | have necver before donc anything wrong, a thing

which she did not approve of, therefore [ am not able to tell
but [ know is that I don't do a thing against my mother's
will.
So do you now say that you are not able to say
what constant supervision she has ? --- Yes.
| Your grandmother is a very old woman 7 --- Yes.
What bail money do you have ? What money do you

have for bail ? --=

Ot what money Tsavailablec—? -===Moneyotf—my own?—-

IO o — o~ SO S——

10

20
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No what money is available, you want to pay bail ?

--- I don't have money of my own.

I'm asking you what money is availabk , you want
3 to pay bail and I want to know what money is available ? ~--
§ 4

I da not know.

! | You have no idea ? --- Yes.

: NO FURTHER QUESTIONS.

. ' RE;EXAMINATION BY MR.‘hMILER:.‘Now you said to my learned
¥ﬁ friend yoﬁ don't know what constant supervision your mother

gives. Do you see your mother regularly Watson ? --- Yes. 1¢

Does she advise on how to live from day to day ?
--- Yes. ' ' ‘ - ‘
Lf you didn't want to go to school anymore and she’

said to you you are to go to school, what would your attitude

z be ? --- I would go to school.
Yes, do you listen to your mother ? --- Yes.
Does she have control over you ? --- Yes.

And the point‘of the fact is that you have decided

of your own not to go to Botswana at all is that correct ? -=--

Yes. . - ' .20
So do you know how to get out of the Transvaal in

order to get to any of the so-called places my learned

friend referred to and leave the Country ? --- No.

Now you say that you have got no money, but il

moncy were to be th up by your mother, and there were to be

strenuous conditions attached to your bail bond, would you

strictly adhere to these.? --- Yes.

Which is your nearest police station ? --- Moroko.

—_—

1f the condition were te -be —attached that you were

———

—— - ~ to remain in the District of Johannesburg—and—noT

—_— e —

to leave _ 30

——

4
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b“ the Johannesburg District, would you comply with this ? ---
Yes.
And if His Woréhip were to say that you were to
report to the police daily, would you comply with this ? ---
Yes.

NO FURTHER QUESTIONS.

MR. MAILER: I call the accuscd's mother sir with your

permission ?

LUCKY VILIKAZI NKUMBI, sworn states

EXAMINED BY MR. MATLER: You are the¢ mother of accused No.l

and accused No.2 in this matter, 1is that correct ? --- Yes.-
Do you work? --- Yes, I do.
Where do you work? --- Prestige .Cleaners.
Is that in town? --- Yes.

Now I understand that you live in the Meadowlands
Area, 1s that correct ? --- Ycs.

And that your sons live together with their grand-
mother,Ayour mother ? - That is so.

| Do you see your sons whilst you- work before thef

'wefe arrested ? --- Yes, 1 used to.

'Approximately how often a week? --- I used to go
to them on Saturdays. |

And did you maintain contact with them during the
weck? --- Not always.

Now were you satisfied with the arrangements
that they remain under the custody of your mother ? --- YeS:

Is she a woman who has a strong character 7 ---That
is so. 0

- - —— —— — — —Is she -a strong personality 7 --- Yes.
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'b. In .the sense that what is told to the youths, they
will listen to 7 --- Yes.
Has ybur_child accused No.2 been a person who
has been difficult to control ? --- No.
Is he obedient ? --- Yes.
And does he»adhere to parental and grownup authority
witﬂout mu;h ado'? --- Yes
Now in .the event of him being released on bail
would you undertake also to see to it that he complies with
the conditions attached to his baii bond ? --- That is so. 10
Would you see to it that he continues going to
school ?'-~-Yes, 1 willlbut because I am not always with him ,
I will try my best.
’ Ate you keen that he continues his study - studies?
--- Yes. v
Is there any maie control over your>sons at all?

Is there any male figure who can coritrol your sons at all ?

--- Yes.
Who ? --~ Samuel.
How old is he.? --- Samuel and Theolopus. 20
How old are they ? - The other one was born in

1953, the other one in 1955.

And do they have sufficient cabacity to control
the behavious of accused No.2? --- Yes, because he is in
fact not a troublesome child.

And he adheres to control and discipline is that

correct ? --- Ygs.

NO FURTHER QUESTIONS.

MR. BASSLION: Mrs.

Nkumbi, do you sece accused Nofl Elias

: _____‘? e YR g C— e —— ——— — —_— —_— e _ e —
- f__aftcn ? Yes—tlrat—1s—s0~ 70
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871 Mrs. Nkumbi.

Before his arrest, how often had you seen him ? ---
Immediately prior to his arrest, I used to see him during
Saturdays and even during the week.

Now he is living with your mother together with
accused No.Z and Othqr of your childreg? -~~~ Yes.

Does your mother have any control over Llias ? ---

Yes.
Does hé respect her ? --- Yes, he does.
Does he listen to her ? --- Yes.
Does accused No.l listcn to you ? --- Yes, he does.
And do you have control over him ? --- Yes, I do.
'And does your mother have control over him? ---Yes.
‘Haye you ever had any troublc at all with accused
Noe.l Elias ? a- No, never ever. “

Now what is his relationship with his two older
brothers, Theolopus and Samuel, the one that you said ? ---
[t is quite alright.

Do they have control over him ? --- yes, they do.

Where do they stay? --- They all stay with their

grandmother.

‘NGO _TURTHER QUESTIONS.

CROSS-EXAMINATION BY PROSECUTOR:  How do you know how well

accused No.1l and 2 are controlled if you don't stay with
them in the same house ? --- I do go there and I

_You go there sometimes on Saturdays ? -~~Eve}y~

- Saturday and even during rhe weck.

You go there every Saturday and You can't say what
the behaviour of both accused 1 and 2 is at the times that

you are not there ? --- No, even during the week.

10

20
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872 Mrs. Nkumbi.

--- Well they would tell me at. home if anything happened
down by the two.

Yes exactly. Why aren't your children staying
with you in the same house ? -«—.Because I am now stayiﬁg
with their step-father, I cannot stay with them, because he
is not the father to them"

| Why caq't they stay with you ? --- Well they want

to stay with their grandmOtherl In fact all of them.’

Why, is‘the;question ? --- According to our custom,
really that is the practice.

Do you héve a daughter in Botswana ? =--- Yes.
A girl in Bophufhatswana-

Not in Botswana ? -—-‘No it is Bophuthatswana.

Did you speak to your mother about the fact‘that
it was said here in court that accused No.1l had just left the
house for Botswana ? ---~ No, I did not, I was just told that
he just disappeared.

Yes. What bail money is available 7?7 --- Well 1'11
sec what amount is fixed. |

What bail money 1s available please ? ---Well de-

‘pending on the amount you are fixing.

- R

Please tell the Court is there anywhere any money
available torpay for bail ? --- Yes. |
'Pléase tell the Court where it is and what the
amount is ? --- I save 1t in my house.
Now please tell the Court again, what is the ahount?
--- Well at present I can't tell because I don't count it
every day, I just save it 1n my house.

Approximately what is the amount it isn't so

@t fficutts <=-—T just Keep the money in the house, I don't

L . . - —_— e T e Ca—
—_— .= — nTme . TSmO —_—
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’ ‘ t it.
b coun

NO FURTHER QUESTIONS.

RE-EXAMINATION BY MR. MAILER: This amount that you keep

in your house, even if it were your obligation to pay bail -
which it is not, it seems to be a misapprehension, would you

be prepared to make whatever money you've got available
available to accused No.2 for bail , or your children ? ---

Yes I would do that.

And what is your salary per week? --- I am being

paid per month - R79,24. 10
Does your husbaﬁd also work ? --- yes.
And- does he support'yéu ? --- Yes he doés.

Now has accused No.2 staycd in the Transvaal,
Johannesburg all his life ? --- Yes, he was born here.
And does he know any other place but Johannesburg ?

--- No.

NO FURTHER QUESTIONS.

MR. MAILER: I call the grandmother sir,

LULU NKUMBI, sworn states

20

-EXAMINED BY MR; MAILER: Now you arc the grandmother of both

accused in this matter, is that correct? --- Yes.
And where do you live ? --- Dhlamini.
tffave you lived there for a long time? --- Yes.

And are you.dt home during the day and i the night -7
--- Yes, I am.

And you have brought up accused 1 and 2 ? ---Yes

Arc they your boys ? --- Yes they are in fact

children to my daughter.

o _ . .. —Yes but you-regard—them—as—your—own—chitdrem 7 -==Yes. 3
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b ' Are you strict with them? --- Oh yes, very much.

And you see to it that accused No.2Z goes to school?

--- Yes.
~ And you lay down the law. at home ? C-= Yes.

If you say they must be home by 6 o'clock, are
they hoﬁe by 6 o'clock ? --- What I'm saying, yes they must
bé there. | |
| And they comply with your instructions ? -<- Yes.

No.2 accused is he a young boy who readily accedes
to your authority ? --- No, he does not at all exceed my 16

authority he does exactly what I tell him to do.
| I said does he accedé.to you ? ~--- Yes he will
sit down and listen to what I am saying.
Has he ever left Johannesburg as far as you know ?
If my learned friend please wduld stop interrupting me'sir,
it is. really getting on my nerﬁes?

PROSECUTOR OBJECTS.

MR. MATLER : Well it is disturbing me sir please ?

BY THE COURT: I hope you and the prosecutor will stop

your .. and proceed you are like two school kids. 20

-MR._ MAILER: ---No, not at 2ll, he never ever left the Transvaal.
Now do you undertake that in the event of him

being granted bail'that you will see¢ to it that he complies

with theﬁe conditions and listens to'yOu ? --- Yes, I do.
You love these .boys very much don't you ? =--= Yes,

in fact they listen to me.'

NO FURTHER QUESTIONS.

CROSS-EXAMINATION BY MR. BASSLION: Does accused no.l listen

to you ? --- Yes,

- — - —— —-— —-Dbo-you-have—fult control over hiW 7 -== YesT 30
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i" ‘ If you tell him not to do something, will he
listen'to you ? --- Yes, he will.
;Does he always listen to you? --- Yes he never

makes a mistake, they do in fact listen to me.
Now accused Np.l.has also grown up.with you since
a young child ? --- Yes.
He has two older brothers who are also living
with you; that is Samuel. and Theopolus ? --- Yes.
Samuel and Theopolus are they responsible people?
--- Yes, they are.. ‘ 10
Do they work at the moment ? --- Yes they do.
Do they have control over the two accused ? ---
Yes, in the sense that for instance if I tell them the élder
ones, what my instruction 1s, then they in turn tell the two
accused, the two accused will do exactly what I say.
If Samuel or Theopolus saw accused no.l or no.2
doing something wrong and said te them 'Stop doing that-it

is wrong, you don't do things like that?" would they listen

to them ? --- Yes, they will.

Have you ever had any trouble with accused No.1? --- 20

----- No,never ever.
Do you know of any occasion when accused No.1l
has ieft the Republic of Soutﬁ Africa ? --- No, he never left.
If HIs Worship grants him bail, and there is cer-
tain conditions attached to the bail, would you be in a T
position to see that he complies with those conditions ? ---
Yes, I will. |
Now it is common cause accused No.l was not employed
immediately prior to his arrest, nor was he at school? ---

Wg&i}@iﬁ!ﬁﬂamaiﬁm—%%hﬁm*mﬁﬁﬂfTﬁ?Mﬁ?ﬁfj&m_-
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after him if he were released on bail 7 --- Yes.
Is there any possibility that he might be able
to return to school ? --- Yes, I .can take him back to school
because I do take them to school In fact.

NO FURTHER QUESTIONS.

CROSS-EXAMINATION BY PROSECUTOR: How was accused 1 going
back to school ? ---
With the help of what ?

MR. BASSLION OBJECTS.

BY THE COURTf Proceed with the question, I think your ob- 10

jection is ridiculous. Proceed ?

CROSS-EXAMINAT ION (cont.) --- When what happens'? ---

When he is released on bail ? --- Is he not allowed
to go back to school when he is released on bail?

Is there money to take him back to school? ---
Well I'll make his brothers to bring money or make money
available for him to go back to school.
| Tell me who supplies the money to support this whole
house where.you stay with all the children ? --- Their mother
does give us some money. g : , 20

Is that all which is used 1n supporting the whole

family ? --- 1 also gef paid.
What, a pension? --- Yes pension.
How old are you now ? --- I was born in 1910.
“You are 70 years old ? --- Yes.

Do you remember that Thursday when accused No.l
disappeared ? --- Yes, all he said is "Granny I'm coming back"
He just disappeared, he didn't even tell you that

he is going anywhere ? --- No, he did not.

—_—

— —And you accepted that he is coming back ? --- Yes 30

- —_ — e

—_— _ —_— . —_ : .- - [P -
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because he had never told me lies before. I accepted it.
And you have no control oyer his going to Botswana ?

==~ But he didn't tell me that he was going to Botswana.

Exactly, and the same goes for accused No.2, if

he wants to go and he doesn't tell you he wants to go to

Botswana, ybu can't control it ? --- Well if he does tell

me that he is going to Botswana, I'll refuse him going to

Botswana. And if they don't tell ﬁe, then I'11 spent sleepless

ﬁights, because 1'11 be worrying, I'11 even g0 to the police.

NO FURTHER QUESTIONS.

10
RE-EXAMINATLION BY MR. MAILER: Yes, you said you will go to

the police. Now on the assumption that one of their conditions
were that they report to the police, and they didn't do that,
would you immediately notify the police of this ? ---Oh

ves, definitely, if that is'an order or a condition, I'1ll
definitely see to it that they go there, or otherwise I'1l1

go there myself,

DoAyou respect the law ? --- Yes, oh yes, I respect

the law..

And xou treat your duties as serious ? --- Yes, 20
I'11 take it very serious, in fact should I happen to make

a mistake, I'll go imhediately when I discover my mistake tg

go and explain it.

NO FURTHER QUESTIONS.

BY THE COURT: Is that all the evidence you intend leading?

MR; MAILER: Thank you sir.

BY THE COURT: Mr. Prosecutor do you intend to tender any

evidence 7

PROSECUTOR =~ ~Yes—sir—I consider—it-seriously tendering -
- _gvidqug.

e _ —-. —_— = . omm L —— - . — = —_—



I can't do it now YOur Worship, it is 1 o'clock already.

BY THE COURT: 1I'm prepared to sit, [ am not available at 2.

PROSECUTOR: In that case I cannot produce any evidence on

the fact, I can only argue.

BY THE COURT: Haven't you got any evidence available ?

PROSECUTOR: I don't have the evidence available now,

I could not foresee that there will be such an application.

I can then only argue the pdiﬁt<YOur Worship, that is all I

can do.

BY THE COURT: Yes, you may then proceéd Mr. Basslion?

MR. BASSLiON ADDRESSES THE COQURT ON BAIL. (on bkehalf of no.l)}

MR. MAILER ADDRESSES THE COURT ON BAIL (on behalf of no.Z‘)

PROSECUTOR ADDRESSES THE COURT ON BAIL.

PROSECUTOR OPPOSES THE APPLICATION FOR BAIL.

-*COURT'S FINDING -

BY THLE COURT: When considering a Bail Application pending

Appeal, the Court took into consideration the principles

- laid down in’ the cases of THE STATE VERSUS PATEL, 1973 SA 565,

WLD

THE STATE VERSUS BUDLENDER, 1973 (1) SA 264 CPD.

- THE_STATE VERSUS MYARI, 1976 (3) 205, DC Local Division.

" —down .by—the Court, _and to attend_school.

——fehad =t e e oL — e —

THE STATE VERSUS LULANE,1976 (2) SA 204, NATAL,
and the general considerations laid down for bail in Political
trials as laid down in the Budlender case, and the case of

the_State versus KETZ 1977 (1) SA 444, CPD, aq%_the case_of‘

THE STATE VERSUS RUSSELL 1978 (1) SA 223, CPD.

The Court also considered the evidence led by the
Defence on behalf of the accused. The evidence was that of

accused No.2 who undertook to abide by the conditions laid

10 .

20
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He had already been out of school since the 3rd of August

1979 and it is now July 1980. It is unlikely that he would
be able to pick up where he left off at this stage, in

Standard_V.

Now we have the evidence of the mother and the

grandmother also that they claim that they were able to

control both the accused. Both gave their assnrances that
they would see that the.accuséd, 1f left out on bail abide
by the condifions of the bail.
It was however clear that they couldn't control 10 @
the two accused. The grandmother where they stay is an old
lady of 70 years of ége. She walks with a stick, and it is
unlikely that she would be uble to control these two youngsters.
They just tell her any story and she accepts it. |
According to the evidence‘of Eric, they went on
a Wednesday afternoon and they came back late at night, and
she was satisfied when they told her that they came from Lenz.
The next morning he just said, accused no.l that he was going

to come back, and he disappeared. It shows that there was

actually no manner in which she could control them, and the 20

"mother is not living at home, although she claims that they

listen to her should they elect not to tell her anything,
then she couldn't control them.
When accused No.1l left he said that he didn't want

to tell his mother nor his grandmother, because they would
have objected and would not have agreed to him going to
Botswana, and the simplest thing for them would be just to
leave and there would be nothing the grandmother nor the mother
could do to stop them.

—It—1s accepted;by~themeourt thaﬁ—the—%wo~e&dem- ~-30—

- A ———
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'brozhers could control them, but they are both at work, ' Q
and 1f accused No.2 elected to go to Botswana or to anywhere {

to Swaziland over the Bbrders, Zinbabwe, inétead of going to
school, his mother or grandmother-or brothers certainly
would not be in a position td'stop him.

It is common cause, and this Court has heard it
many times in this Court that it is easy to get across the
Borders to-all our Countries éurrounding us, and the evidence
showed that accused No.l was able to get right to Brits from
the afternooﬁ before. The fact that they have no passports 10
Oor accused No.l had no passport, nor Eric, did not deter them
from going to Botswana. The fact that they now:havé a
sentence of five years imprisonment hanging over their heads, i
will clearly encourage them to leave the Country more so than
when they had no sentence hanging over their.heads. When they
planned their trip in the first instance.

After considering the evidence and the principles
laid down, the Court came to thc conclusion that there was no

merit in the application and -

(THE APPLUCATION FOR BAIL IS REFUSED. (A

~

-.s e T t_; { Lcat o wy
We, the undersigned, hercby certify
that aforegoing 15 a true and correct
transcript of the original cvidence
mecchanically recorded.
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