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1

on BJSeptembér 1984 Mr Kuzwayo Jacob Dlamini,

the deputy major of the town council of Lekoa, was mur-

[ "=+ * dered outside his house in Sharpeville, near Vereeniging.

A mob of people numbering about 100 had attacked

his house, first by pelting it with stones, thus breaking

. the windows, and then by hurling petrol bombs through the
windowé,'thuS'setting'the house alight. Mr Dlamini's

i ) car was removed from the garage, pushed into the street,

. : iw ﬁufned'on i£s side, and set on fire,. As his holuse was
%' .;: burning down Mr Dlamini f%ed from it and ran towards a
néighbéuring house. Before he could reach it he was
J“““taught by éoﬁe méﬁbéféwdf the mob, who disarmed him of a

i ' pistol :that he had with him. He was then.assaulted.

Stones were thrown at him and some members of the mob

went up to him and battered his head with stones. There-

... after he was dragged into the street, where petrol was

poured over him and he was set alight. He died there.

: - /These ...



These events led to eight person$ - they are

the eight. appellants in this case - being charged in the

Transvaal Provincial Division hefore HUMAN AJ and asses-—

i

. 'sors on- two.counts. -—Count one was a charge of murdefr,.. - --

tm A ok ek ikl m .
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arising out of the killing of Mr Dlamini, to whom I shall

henceforth refer as the deceased. Count two was a charge

— —— — o A AT ms ol - TR S mambm oot b o FIE. ——— - - -

of subversion, which was framed in terms of section 54(2)

-of .Act .74 of 1982 -{the Internal Security-Ach, with refer-

ence to certaln c1rcumstances surroundlng the k1111ng of

the deceased whlch will be detalled later. Count two

.contained alternative charges.-of arson and malicious in-

jury to property. All the. appellants pleaded not guilty

--to-all--the charges.~-~For conveniénce-rmshaLl refer to

the appellants collectively as the accused and individually

by means of the numbers allocated to each of them in the ...

Court a quo. . At the conclusion of a lengthy trial the

‘ﬂtrlal Court convicted the accused as follows-

e e R T
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Count one: accused Nos 1, 2, 3, 4, 7 apd 8

1
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convicted of murder; :

" accused Nos 5 and 6 convicted of phblic
violence {this being a competént
verdict in terms of section 258 of
the Criminal Procedure Act 51 of
1977). '

T :l. . ....: Count two: all the accused convicted of subversion.

In respect of the convictions of accused Nos 1, 2, 3, 4,
_7hand B_Qp the charge of murder the frial Court found that
there were no extequatiﬁg circumstances. uConsequently
each of'thesé accused was sentenced ;o death. In fespect

of the convictions of accused Nos 5 and 6 of public violence,

each of them was sentenced to 5 years' imprisonmenfi in
respect of the convictions of subversion all of the accused

were sentenced to 8 years' imprisonment. In the case of

accused Nos 5 and 6 it was ordered that their sentences of

imprisonment were to run concurrently.

-ﬁhe trial Judge granted leave to all the accused

to appeal to this Court. - In his judgment granting leave

s et fg- VAT ed Judge specified certain grounds upon which he

considered that leave should be granted. The first issue

1
'
i
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to be considered in this appeal is whether the trial Judge
inteaded to‘cuftail the ambit of the appeal dv limiting
it to tha grounds spec-ified in his judgment {this was the
oo ,.‘f".;f contantiaa”aavanaed'bn B;haifaafxthe.State} éf Qhethér=tha
grounds specified were merely the reasons mentioned by the

learned Judge for grantlng leave which was lntended

nevertheless to be leave in general terms (as was contend-
+-- 0w ~.- ed for on behalf of the accused). - This issue was argued " -

separately, as a prellmlnary matter, at the outset of the ‘ .

hearlng of the appeal. At the conc1u51on of thlS part

of the argument the Court announced that counsel for the-

accused would be allowed to argue the appeal without any

- cmec- - -limitation” as to the sScope of the grounds he wished €6

-

canvass and that the Court would deal with the prellmlnary

e mammm— r— o oammamin = i — - e

- arguments in its final judgment. In order to explain.why --
this course was followed, and also with a view to the

1__ : ba515 _upon. whlch the factual 1ssuas wlll be dealt w1th

B Y. — rel e T e et v P SIS JOU
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later in this judgment, it is necessary first of all to

/survey ...
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survey some aspects of the course of the trial generally
and of the trial Judge's judgment on the merits, and

thereafter to advert to the application for leave to ap-

. _peal and the,trial Judge's judgment thereon.

Ry ™
Tt

‘The trial was, as I have said, a lengthy one.

A large number of witnesses were called to testify, both

_— —— [T —

for the State and for the accused. Amongst the witnesses
called by the State were a number of eyewitnesses of the

events, or parts of the events, in question. 0f these,

the names of three must be mentioned now: Jantjie Mabuti,

Mrs Alice Dlamini, and Joseph Manete. Mabuti gave the

most detailed account of the entire sequence of the events.

In his evidence he implicated accused Nos 1, 4, 5, 6, 7

and 8, all of whom were known to him. Mrs Dlamini, the

- . — A MM e s e = i m e s e -

.widow of the .deceased, testified to part of the events,

and'implicated‘accused No 1, whom she knew. Manete

described :a part of the events that he witnessed, and im-

T T e vk
T e e -

plicated accused Nos 7 and 8, who were known to him.

/Accused ...



Accused No 2 was implicated by e confession that he had
made to_a magistrate, which was-ruled to be admissible

after a "trial within the trial", and also by a letter

- . ! Y T Chm . F - Tt T t . LT ot - - PR
- . .z . PP s P i + - - - _
L P 2 L . . . — Loa e ..

he had written to the Minister of Justice while in prison.

Accused No 3 was implicated by means of police evidence

3
e B

as to the circumstances under which the deceased's pistol

was found in his possession some time after the events.

During the cross—~examination of the State wit-~

'”eeﬂ“_-;_ ........ ness. Manete-counsel.for .the . accused 1nformed the trial - SO

Judge that he (counsel) was in possession of a statement

made by'Manete which was prima facie a privileged state-

ment haV1ng been made by the w1tness to an attorney for

the purpose of obtaining legal advice. Counsel argued

that he was nevertheless entltled to cross-examlne Manete

on the contents of the statement. It will be necessary

later 'in this judgment to examine the natﬁre of the argu-

P P =" - T e
TR Wl T ML T e em e rmmen T e —a=r I R -ty ==

'__: X o S Gl
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ment that was put forward by counsel and what transpired

during its presentation to the Judge a gub- Por present
: 1

/purposes ...
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purposes the point to be recorded is that the trial Judge

at the conclusion of the argument delivered a judgment in

which he held that he had no power to order Manete to be

= " T~ '~ ‘cross-examined about the statement. Accordingly he ruled

that such cross—-examination be disallowed.

All the accused gave evidence denying compli-

city in the events that;led-to thelkilling of the deceased.
"Most of them ﬁeniéd having been at or near the scene at

any relevant time and some set up alibi defences of an

elaborate nature, involving the calling of many witnesses.

In addition, a number of witnesses were called to contra-

dict some of the general observations deposed to by the

eyewitnessesmééiled-by the State, particularly Mabuti.

e e ot i e — . T R-@ COMPrehensive judgment'on the merits of
the case HUMAN AJ analyéed all the evidence in detail

and furnished full reasons as to why the trial Court ac-

RS e T e pted the evidencé of certain witnesses and rejected

that of others. With regard to the eyewitnesses called

!

)by .o



by the State, the trial Court found that some of them

were unreliable and that no weight could be attached to

their evidence; others the trial Court found to. be both

credlble and reliable w1tnesses. " In the‘laﬁter-category

were the three witnesses whose names I have mentioned

already: Mabuti, Mrs Dlamini, and_Manete.

from the judgment that the trial Court considered Mabuti

to be a particularly impressive witness; the Court's

... - _opinion of him, as recorded by the trial Judge,,yas_ﬁhét-

he was an extremely competent, intelligent and honest

he had deliberately from time to time moved from cone van-

/Mrs

L]

z;éfg::é—-ﬂr&:éw“wev1dence: that -he .was. able temmake thehobservatlons t

- witness. .During the course of the events in.guestion-

tage-p01nt to another in order to be able the better to
observe the events, with the specific object _ of later

e T - making a fulllreport.of what he had seen to the police

{which he d4id). The Court found, on an analysis of his

which he testified and that they were reliable. Of

It is clear

e S
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Mrs Dlamini the trial Judge observed that her honesty
could not be questioned (nor was it), and that her obser-

vations were found by the trial Court to be reliable.

e e =i "As-EO.Maﬁete; the trial Judge remarked that in respect
of some details his evidence was subject to valid criti-

cism. The trial Court treated his evidence with caution,

but nevertheless found it to be acceptable, particularly
. - . in so far as he implicated accused Nos. 7 and 8. In this

regard it must. be noted that the trial Court, in assessing

the State case, placed reliance on the fact that Mabuti
.and Manete corroborated each other in a number of material
respects. (This aspect of the trial Court's approach
;"'—;—* - =~ - - will be referred to-again later.) With rega:_;d to the

witnesses for the defence, the trial Judge canvassed

T numerous contradictions and other unsatisfactory features
" in the evidence of each of the accused, which the trial

_.% .. Court regarded as justifying the rejection of the denials

of complicity by the accused as being false beyond reason-

i f /able ...
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.able doubt. Si@ilarly, the evidence of the witnesses

1

called in support of the alibi defences and in refutation

of some of Mabuti's general observations was scrutinized

at: considerable length, in order to demonstrate the
grounds upon which the trial Court concluded that that

"m_nmqh“____ﬁw_mﬁ_nevidence, in so far as it was material, was also false N _

beyond. reasonable doubt.

Againét this background I now turn to the ap-

T plication for. leave to appeal-.. - The- application contained =

-— e = —————— e ———— e o - - N —— —rm o m—

no less than 22 separately enumerated grounds upon which

"leave was sought, some of -which were of a composite nature.

I do not propose :to quote these grounds. For the most

part they related to specific findings of fact by the
e = wew e~ —. . trial Court.and to the acceptance or-rejection by the . -
trial Court of the3evidencé of particular witnesses. For

instance, in para 10 the ground of appeal put forward

N - -

et i e T sy e

SRS TS S S TG e et tHe PFLAT Court had erred ifi Adcepting the éviTT

[y

dence of Mabuti, for a number of reasons, including the

/fact ...
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fact that his evidencé was in conflict with that of cer-

tain named defence witnesses on particular stated issues

of fact.. In a limited number of instances, however,

-4

R ... - . the grounds of_appeal.advanced were based on the suppo-

', sition that the State evidence was acceptable. For in-

stance, 'in paras 1 and 2 it was said that thers was no

rm it 5 b e ‘. PR — A - s - .

evidence that any act of any of accused Nos 1,‘2, 3, 4,
7 and 8 ‘'had caused the;death of the deceased, while in

para 12 it was alleged that the trial "Court had erred in

e = tnemew wmeo - ~ - £inding- on--the basis- of the State evidence that accused

ﬁ.Nos 5 aﬁd_S were guilty of public violence. Particular
_
mention must be- made of para 14, in which the ground of

appeal raised was that the trial Judge had erred in ‘law

in disallowing the crogs-examination of the witness

Manete in regard to the statement made by him to the
‘ RS _ _
attdrney-df record in the case. For the rest, the last
'  few grouhdsvof appeal related to the finding that there

. s . . e ———- - oemm sk - L - —— [ R -
P e _ e e et s M raria EREDY
F e g e e e i :

were no extenuating circumstances in regard to the six

Jaccused ...
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accused convicted of murder, and to the sentences of.im- E
prisonmeﬁt;imposed on all the accuéed} asfmehtiqned _‘-V}hi, =
3 -wearlier. : )
In his judgment on the applicatioﬁ HUMAN AJ
|
said the following:
h ‘"Insofar as the applié;tion for léaveito “; _ - T
. - ‘appeal to the. Appellate. DlVlSlon 15 con- f:;ff;zu;
S _ - ‘ ‘cerned on the charge of murder and the: sub-"q*‘iffﬂ"
- T T T 7 T gequent sentence of deaththere- are at™ ””‘;Jj"'
h least twenty-two grounds advanced in the Lo
S i ms.. s . .. .2PPlication for leave to appeal. | Itiis
— — unnecessary_to_reppaf them all 1ﬁ v1ew of
) _ ~ the fact that I am of the view that there. -
- " "is no reasonable prospect of " success 1nsofar f"'—_ _
‘fﬁ:j;;,:.'_, . 7 ‘as. the facts found proved by thlS‘COurt 1s "
;;:. - '7[31cl concerned but on three- other grounds,:xs-v
) being questions of law, I am satisfled that
o SR : -I should grant leave to appeal to“the Ap= |

pellate Division.™ N

—*—wwwﬁ——uw_w___,-qﬁThe_learneduJudgemproceededmtomdeal_with‘;hg_ggggg_gpgpggg;__m_

]

he héd'ih:@ih&'éé"ﬁgLIb@s?}tvéirép;‘éifh.féﬁé?éﬁce‘§0ﬂhﬁ

1

“:““““”“f’?**ﬁﬂ'ﬁé§““nofcaugif¢ﬁdﬁﬁéﬁffﬁﬁ*§f6véd#ﬁéfwéénﬁtﬁé?&ctsﬁbﬁ%; ke e
several accused and the deceased's death", the learned
*

/Judge ... g
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?udqe quoted at length certain passages from three of the

: judgments delivered in § v Khoza 1982 (3) SA 1910 (A) and
then saidﬁ_
' oL, it seems to me that the guestion of

causality is in the melting pot and should
once and for all be decided authoritatively

by the Appellate Division. On that ground

— ...I am,..therefore, -of the opinion. that. leave

should be granted."”
The learned Judge continued as follows:

"But there lS a second ground 1n law why

_; I should.granthleave"to_appeal and that. lsﬁm

that I disallowed the cross-examination of
the witness Manete in regard to a privi-
. leged statement. that he had made.
' Court may come to the conclusion in that

Another

respect that I erred in law and that may
have been to the prejudice of the accused
7 and 8."

~~generally, especially accused nos.

The learned Judge menticned. that .counsel for the. State

had referred him to section 201 of the Criminal Procedure

Act, and, having quoted the provisions of that section,'

e I e R N T

ey

SErp we'ntﬂ"‘m—_—t-o-_;-s.a Y_.:__ Lelal
"I must point out that I gave a separate

/judgment ...
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judgment in this respect and I did not
agree with the judgment of an English judge

which was quoted-to me by Mr Unterhalter

~ for the defence. However, I am still of
.the view that another Court may come to a
ﬁiffErent conclusion despite the provisions
of the section to which I have just referred
on the ground that where it is in the interests
of an accused such cross~examination should
have been allowed.”

The judgment continued as follows:

]

"The third ground on which I grant leave to
appeal is the question of my interpretation
_-of section 54(2) as well as the provisions

-i~~~3--_m-“—‘““""bf"sectibn“GQ'of the Internal Security Act

No 74 of 1982. Another Court mav come to
a conclusion that my interpretation was not

- . . altogether correct in law."

Having stated the three grounds of appeal as quoted above,

the learned Judge concluded:

:i-aﬁ.kheféfore diéposed to grant leave to
R -~ appeal to all the accused for leave to appeal

{sic) to the Appellate Division."

However,. the learned Judge then added a further final para-

graph to his judgment, which commenced by mentioning that

accused Nos 5 and 6 had been convicted of public viclence.

/JHe ...
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He then referred, in passing it seems, to accused No 4.

'He said that it had been argued on her behalf that there

was no evidence proving that certain words of incitement

“ which she had shouted (according

to the finding of the
trial Court, as will appear later) had been overheard or

acted upon by other members of the mob. The learned

Judge made no comment on this, but simply reverted to

- - accused Nos 5 and-6 by saying, in conclusion &f his judg-

ment: i

"I am also disposed to grant leave to
accused nos. 5 and 6 to appeal on the
chérge of- public wvioclence.”

It will be convenient to dispose ‘at once of

the issue whether or not the trial Judge intended to limit

e SRS - - the-ambit of the appeal to the grounds specified by him.
‘In my'opinion, although the judgment granting leave is

not ideally clear, the learned Judge did intend so to

L v S Sy R, <y ]
LT e LU T ,“___:_,._-.-ol

imit fhé;séoﬁe of the appeal.  Having regard to the fact
that he expressed the view that there was no reasonable

/prosp@ct v
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prospect of success in relation to the facts foundiproved
by the trial Court, it is difficult ‘to conceive that he

could have intended to allow the accused to canvass the

:““"*:;""triél Court's factual findings on appeal, for, ex hypothesi,

that would have been a futile exercise. This view is for-

tified by his use of the words "but on three other grounds,

being questions of law", by which the findings of fact
were implicitly excluded from consideration. The;manner

in which the-learned Jﬁdqe enumerated the three specified

il = mmwmemr s s ademmemas G m——— e mma .

grounds of appeal, as quoted above, also militates against
the possibility that he intended to grant leave in general,
unrestricted terms, for it would be difficult to reconcile

“the way in which he éxpressed himself with an intention

merely to state'reasons for grantingileave generally. 1In

that light his -statement that he was disposed to grant
leave to all the accused cannot, in my view, properly be
__#:Epést:ueqias;granﬁing_1eave generally, over and above the

three grdunds of appeal which had been specified. - Nor

/does ...



18.

doe; the final Qaragraph of his judgment materially alter
the position. In the context, the granting of leave to
acéused Nos 5 and 6 tolappeal against their conv?ctidns

LT e T %}Fof"publicsﬁiolencé ﬁas most pfnbably'basedrﬁﬁfpar&'i? of -
the application for leave, to which reference was made

earlier, in which it was alleged that the trial Court had

erred in finding on the basis of the State evidence that

... - accused Nos 5 and b6 were guilty of public violence. In

effect, the learned Judge added a fourth ground of appeal,

N cmmmm et mewrrr o ——————— - — e ——— [V ————— PP

relatlng to accused Nos 5 and 6, to the three grounds al-

e - At ko e - AR TR

ready enumerated by him, but I do not think that he in-

tended thereby to open the door to a consideration of the

e emm ———mtrial Court's findings of fact in regard -to-either the —-~ - -

conduct of accused Nos 5 and 6 or any other aspect of the

.case. Similarly, the reference. to the argument_advanceﬁ

on behalf of accused No 4, mentioned above, was most likely

. T meant merely to Lndlcate a 901nt that could be COnSLdered

JE el L B L T D~ - e — D e T T

on appeal, without any intention to enlarge the ambit of

/the ...
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i the leave granted so as to embrace an attack on the trial

Court's findings of fact. Finally, the learned Judge

omitted to deal pertinently in his 3judgment with the

questign of iéave-ﬁo Appeal against the finding that

there were no extenuating circumstances on the murder
D e ‘"count“or-against the~sentencés imposed in respect of the

other convictions. It is not clear whether the learned

Judge, by not mentioning this aspect of the matter, in-—-

e e "+ tended to convey that leave to appeal in that regard was
being refused, or whether his failure to deal with it was
-+ . . .- . merely an oversight. -But whatever the position may be

' in that respect (and I shall revert to it later), I do

not consider that it could serve to justify an inference
= e === —o0 == that the--learned Judge intended to grant leave to appeal
in respect of. the convictions themselves in terms broader

than those specified in the judgment.

TN AT R T D e pr 2Ty e ST L M

to appeal granted by the Judge a guo was argued as a

/preliminary ...

If will-Bé_recalled that the ambit of the leaveh



T . ’ : Q\
. ! :
+
4

! 20.
preliminary issue at the outset of the hearing of this
appeal, and that the Court thén ruled that counsel for
the accused wo@ld be allowed to canvass all the issues )
that he wished to raise. It is necessary now to explain

e LTI L Ty T RS T —
why this ruling was made. It was not based upon a con-

sideration of the terms of the judgment granting leave,

-f*"“f“‘“““‘“””"“""‘Eaken“generalii}Lndr*upon'the*argumehfs—ﬁaaféégga”tG‘tHé"

Court as to thq_interpretatioﬁ.of the judgment. - The

basis of the ruling was a narrow one, and it related
PR - T - ! -

E e T TS — galefy- to the circumstances- pertaining “to tlie witness —% -

——— e ———— r— b e e i "=

- Manete. - To sum up: Manete was an eyewitness called by - -

1

" the State, whose evidence the trial Court found to be.

acceptable, particularly in reqard to the complicity of

accused Nos 7 and 8& in assessing the State case, as I
- - cy - - ome . ' . : - *
- e mn - - - o pointed-out earlier, the trial- Court had placed reliance -
T e e el T S R - o ' .fﬁjrf;-iﬁ;f-j,hh
T on the fact that Manete and Mabuti had corroborated each
) other in material respects, and Mabuti was a most. im~

portant wltness for the State. but the trlal Judge had

/disallowed ...
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'
t

disallowed cross-examination of Manete on a statement made

by himi leave was sought to appeal agéinst that ruling;

and the trial Judge granted leave on that ground, remark-

L. .ing that the.accused, particularly accused Nos 7 and 8,

could have been prejudiced in that respect. In these

circumstances it was clear that if this Court were to de-

cide that the trial Judge had erred in disallowing Manete's

cross—examination a re-appraisal of the entire case would

. be called for, leaving aside the evidence of

Manete. But at the stage when the preliminary issue

|
|
1
1
1

was being debated the other issue as to the cross-exami-~

nation of Manete was yet to be argued. It was obvious

t 1

““f"" that the-latter issue involved a principle of considerable

importance and it was felt that it would be inadvisable to

3
]
i

el Rt T e

: - call for argument on it and to decide it in the context

of considering the preliminary issue. Accordingly it was

for the purpose of catering for the possibility of the

Court ultimately finding that Manete's cross-examination

! /had ...
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had-been”wrenély'restricted, end-ef a re—appraisal of the

H '
P

remalnder of the ev1dence in that event _that the Court )
. ;_ ._,.._‘.:.‘: ,.,...-.__....-L,, N
“made the rullng under dlscus51on. It. was upon that foot-
' " ing that counsel for the accused was glven free rein in S
his argument.
Thé poss;blilty”thus catered“fdr*has—not~event- —_
uvated. -Eor-reasons_to]be.s;ated'1eperT:tHe“coneLueion);j;;;;y

el e arrlved at,-after con51deratlon of the arguments presented

- _ S DI e e e e s .
S 'f_oﬁmgnze“géufg?‘fs*that“the'Enlal Judge”cannot—bemfaultedﬂaezéée=h
o ':"_ﬂET"for”ﬁaving'disaliowedwbhe—qrcssfexamrnation:qfahanetemto;;;;;;:M

” R :""‘f the extent *'that' -he.diah'féiff?if7-*'

- [p— i-- TR s — e = T T e
-

e e e e :~That, "however,. does. not yet..put. an. end to the

f?‘nf‘f;xmyﬁ;T'sfpreLiminary_issue,;i_gounselgfpr;the”accusedAargued in

-.-_,,_1_.

- [P Ao A, -
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gued. For reasons whlch appear from what has been sald‘rhrrf

above, that'argument fails. @ But in the second place

i
/counsel ...
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counsel arqued that even if the trial Judge did_infend

to restrict the grounds of appeal to those enumerated by

him, this Court could and should nevertheless allow the

aﬁﬁeai £0 5e éfguedlon a broader basis, inclusive of all

the grounds put forward in the application ang some-othgrs
~_ too. _In one sense, this argument is now academicg since
full argument on the appeal has been allowed in any event,

for the reasons explained above. But in another sense

R the argument is still of residual relevance, for upon the

answer to it will depend the limits of the issues which.
. fall to be discussed id-t@is judgment. I therefore pro-

ceed to deal with the argument.

It is generally accepted that leave to appeal
— e e ... _..can .validly.be-restricted to certain specified grounds of

- - " appeal (see R v Jantijies 1958 (2) SA 273 (A) at 275 A;

-8 v Williams en n Ander 1970 {(2) SA 654 (A) at 635 F-G;

RN e wasine w= g 5iKSsana 1980 (4) SA 559 (A) at 563 A-B). In

practice this is frequently a convenient and commendable

Jocourse ...
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course to adopt, especially in long cases, in order to

separate the wheat from the chaff. On the other hand,

this Court will not necessarily consider itself bound by

“"the grounds upon which leave has been granted. TIf this
Court is of the view that in a ground of appeal not cover-

ed by the terms of the leave granted there is sufficient
merit to warrant the consideration of it, it will allow
"“such a ground to be argued. This is well illustrated by

the judgment. of SCHREINER ACJ in R v Mpompotshe and

-

Another 1958 (4) SA 471 (A) at 472 H - 473 F. In my
view, however, it requires to be emphasized that an ap-— -

pel}ant has no right to argue matters not covered by the

- e r wemma st mw—s e = - il o=

‘terms of the leave granted.

His only‘"riéhﬁh'is to ask
i -
this Court to allow him to do so.  In Mpompotshe's case = __
- supra SCHREINER ACJ referred to "matters which this Court
should think worthy of consideration”, and to the power -.
«ﬁu:mxxvﬁ%qr:;:: z:oﬁxthe—Gouzt«ﬁto:condone~the'deiayaand.grahtsleaveftOrfrféxﬁ —-

appeal on wider grounds than those allowed by the trial

'
1
v
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Judge". iA formal petition for leave to appeal on wider

grounds is not an indispensable prerequisite, since the

matter is before the Court, whose members would be con-

- -versant with the record, but the remarks I have guoted

show that the Court will certainly decline to hear argu-

ment on an additional ground of appeal if there is no

_ reasonable prospect of success in respect of it. I

__ should make it clear that I am dealing here with the

;widening of grounds of appeal in respect of an appeal

“against ‘a conviction.” T I am not dealing with the situation

where leave has been granted to appeal against sentence

only and the appellant seeks to appeal against his con-

. viction. - as to which, see S v Langa en Andere 1981 (3)

‘SA 186 (A} at 189 F.- 190 F; nor am I dealing at the

‘moment with thg converse situation where leave has been

~granted to appeal égainst a conviction and the appellant

seeks to appeal against his sentence - as to that, see

i RNy o ey

ey TR T S < fesy I end - - - - . - - - S

S v Shenker and Another 1976 (3} SA 57 (A} at 38 H - 61 E,

: /to ...
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~ ¥iew that the gqrounds of appeal to which “I-have referred

260
to which further reference will be made below.

In the present case the grounds-of‘appéal,

other than those enumerated by the trial Judge, Wthh

e — sy B co- i 4-_ . o . . i

counsel for the accused sought to argue.(and, in the

event, did argue) were, for the most part, wholly with-

RN,

Gut substance. Were it not for the peculiar situation

arising from the point relating to the cross-examination

of Manete, as described above, this Court would not have
' |

iallowed argument o’ proceed on those grounds of appeal ST

I

The difficulty caused by the point about Manete's:cross-

examination has now been ftesolved, as I have indicated.

1

In these circumstances. there is no occasion for this

Court in the present judgment to furnish reasons for its

H
B FYa— + PPN

- . . (R
- o - . R . -

are without substance.. The position is analogous to that

which wonlé have existed had the accused petitioned the

e T e, I —— e SR raatle I

CHIEF JUSTICE for leave to extend the grounds of appeal

stated by the trial Judge. Accordingly I shall @ake no

/further ...
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further reference to the additional grounds of appeal

which were argued but which are considered to be without.

H

merit. I would only mention in general that the trial
- .unppurtﬂs-strong'findings:pf credibility and reliability
in respect of Mabuti and_Mrs'Dlamini, as well as the trial

Court's criticisms of the evidence of the accused and

their witnesses, are fully borne out by a perusal of the
:;ecord,

In two instances, however, apart from the

grounds of-épﬁéai allowea by the trial Judge, the arqu-

ments raised by counsel for the accused are not entirely

‘devoid of merit. . They.relate, firstly, to the conduct of
o e e ——=—-—gocused No- 1 which the trial Court found to have been~ -

.- ...proved,. and, secondly, to the inference as to.the com- -

e e e T A i A P S — ——— e e - wm o

_53; u:.ﬂ. blicity.of_acgused-No_3_which the trial Court drew from
the facts found proved against him. 1T shall deal briefly

. - --.with these matters latet;in this judgment. In addition,

a gquestion was raised in argument before this Court which

/had ...
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~had not béen referred to in the Court a_quo at all, nor

even in counsel's heads of argument, but which requires

consideration. It relates to the propriety of the con-
‘victions of accused Nos 5 and 6 of both public violence
and subversion. This will also be dealt with later in

this judgment.

- et e i v i e mawa. m e cameee  b e am e el L ——t aa s ama. = e

'As to the trial Court's finding in regard to

‘the absence of extenuating circumstances and the trial

. .Judge's §ehtences, Shenker's case supra is authority for .

the proposition that this Court is empowered to consider

an appeal against sentence even if leave has been granted

to appeal égainst conviction only. 1 imagine that in

[ —— . - pe e s

':tﬁaf'situatioh: tdé}'the Court would eﬁtertain an argument

_"_w' g§:gcte§“§§§i§st sentence only if it were satisfied that o

* - there was a reasonable prospect of it succeeding. In
the present case, however, I do not wish to pose this
-smﬁ:”g:4:Questionrnfer.qasmI“have pointed-out, it is not clear = w -.=—

from the judgment of the trial Judge whether or not he

/intended ...
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intended to refuée leave to appeal in respect of the find-

L

ing in regard to ‘extenuating circumstances and the sen-

tences imposed. Accordingly, in so far as it may turn
out to be necessary, I shall deal with these matters at

thé end of this jpdgment, as if leave had been granted in

those respects.

That concludes my survey of the ambit of this
apﬁeal.

R 'E ' It will ‘be convenient to deal first with the

second ground of appeal mentioned by the trial Judge, i e

Cod )
the matter of Manete's cross—-examination. How the point

arose and was dealt with in the course of the trial re-

quires to be described in some detail. After the cross-

—— T T e T exaﬁinatton-of“Manete“by counsel for the accused had been

in progress. for some considerable time, counsel requested
- £ T .
1
the: trial Judge to order that the witness should tempora-

{

‘rily stand down and leave the court-room. The trial

Judge acceded to the request. Thereupon counsel informed

j ' /the ...



the trial Judge that he was in possession of a statement

that the witness had made to an attorneyﬁ which was in

fact a communication made by him as client to such attorney

whom he had consulted; and which was acoordinglyvprivi—”'
leged. From exchanges between counsel and the trial

Judge during later stages of the debate that ensued the

following further information relating to the statement
-emerged: it was made by the witness during a consultation

w1th his attorney for the purpose of obtalnlng legal ad—

vice on a matter concernlng hlm {the wltness} in relatlon

~to the very trial which was being heard; : the attorney
concerned was the very same attorney who was the instruct-
T"ing attorney acting on’behalf of the accused in the trial;

-+~ and the: attorney had made the statement avallable to coun-

" sel for the accused after having. sought and cbtained the
views of a number of members of the Law Society, which

et s - -WEXE O the effect that the matter should,be put before. _..-.

the trial Court in order to seek its guidance.

/On-...?
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On being informed of the existence of Manete's
privileged statement which counsel had in his ﬁossession,
the trial Judge raiéed with counsel the questién whether
-thé é;uft gould hé#é any.power to order the witness to
answer questions in regard to the statement, in the event
et e o ee e . Of the witness_not being prepared to waive the brivilege
"

attaching to it. Counsel submitted that the trial Judge

did have that bower. In support of this submission

- counsel relied on R v Barton (1972) 2 All Eillléz. In fact,
g; ré;d_é;;wégéu;hole of the judgment in that case to the
triél Jﬁdge. In view of the importance which;counsel
attached to that judgment, both in the Court a quo and
in érgﬁm;ht.ﬁéfqre tﬁié Court, and having regard to;the
____tenor of the_jﬁdgmenth,l feel constrained to qu;te it.in

T full. It was a judgment delivered by CAULFIELD J in

the Crown Court at Lincoln. In the guotation which

i;mc:u%:rnﬂéwnﬁ—-nmfollowsrsivhave?emphasized certain passages for ease of

reference back later.

/"This ...
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"This is a novel application in my experience.
We are on circuit and counsel, who have given
‘the greatest possible assistance, have them-
'selves been in some difficulty in carrying out
the research necessary in order to help the

court. This accused man is facing a number

-‘of counts which allege:. that, in the course of

his employment as a legal executive with a

firm of solicitors in this county, he has
fraudulently converted to his own use moneys
which formed part of an estate which he was
-administering-on-behalf of either -executors or ---
administrators. He is also charged-with theft
and falsification of accounts; all these counts.
are said to have arisen out of his administering,
in the course of his duties, certain estates.

It is not necessary for this ruling also to

- state that in the Crown case the Crown alleges

"Ehat in oné or two instances he was an executor

or trustee of estates.

These, of course, are very serious counts and
allegations that are made against him. After
arraignment, but before impanelling the jury,
counsel for the accused made an application to
me to ﬁake_a_éaling on a point thaf ﬁé&ubeen )
taken by a solicitor who is a partner in the
relevant firm. A subpoena has been served on
the scolicitor by the defence and, included in
the narrative of the subpoena to attend to ine'
evidence, is what in effect. is the old-fashioned
notice to produce documents, and those documents

of which notice is given to produce are, I am

--told-(and I.-assume--for the purposes:- of this -

ruling), documents that have come into existence
in the solicitors' office where the solicitor

/is ...
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is acting as the solicitor to executors or
administrators in the administration or
windingéué of estates; and those documents
in respect of those estates are not docu-
ments that would otherwise be relevaﬁt or
admissible in this trial. They are not
the subject of any charge against the ac-
cused, and on the Crown case they would not
be ‘in evidence. But I am tcold by counsel

for the accused, and I have to assume that

~this is .absolutely correct for the purposes

of this ruling that the documents, or certain

of the documents included in the notice to

produce, will help to further a point that is

going to be raised in defence of these charges

and, subject to correction from counsel for

the accused, that really is the ground on

- which he seeks to make this application.

Putting it in another way, counsel says that

in the interests of his client justice would

not be done unless these documents were dis-

closed. Counsel contends that certain of

those documents may or do contain evidence

which will help the accused in resisting these

counts to which he has pleaded not guilty.

.The solicitor has acted perfectly properly,
: ~as "one would expect, throughout. He in fact
is a witﬂess for the Crown, and therefore the
subpoena to give evidence which has been served
on him was really unnecessary. This ruling is
'qoncerned simply with the notice to produce
that is incorporated in the subpoena. Having
“taken the advice of the Law Society, the soli-
citor has taken the point that these documents
are privileged and therefore he does not have

/to ...
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to produce them. He has taken thiszpoint
_in a purely professienal way; he has not
taken it aqgressivel§. When the defence
-application was made he was not in court
officially, and in any event he is a wit-
N nessefor_the Crown. . He was not represented
‘"and I took the view that as a matter of -
justice he should havelthe opportunity of
receiving independent advice and having
separate representation before me.  So
the matter was adjourned for a day or so

o . S o

and now counsel has made subm1551ons to me

on behalf of the solicitor to support his

contention.

) -"fhe principles of legal prefeseieﬁal
privilege are fully eet out. in Professor
Cross's. book. on evidence .to which. I'have"_ -

e  1-T= ) ¢ referred
perfectly 51mple to decide whether or not a
particular document is privileged. As

Professor Cross says;in his book:

‘Communications passing-between a

client and his legal adviser, together,

in some cases, with communications’ pas-

sing between these persons and third -
"parties _may not be given ln ev1dence

'“w1thout the consent of the client if
they were made either (1) with reference
to litigation that was actually taking
"place.or was in the contemplation of the
_ client, or (2} if they were made to en-
c—ee ;wm“.;;_ e _f;__;} ..able the client to obtalnp.or the ad-.. ... eérée

B ke e i = N LA L EILL e T s Ty

viser to give, legal advice.'

And of course the privilege is one that is

claimed by the client. Further, it is fairly
i

H
1
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plain from what counsel for the solicitor bas
submitted to me on his behalf that a solicitor
has a duty to alert his client to this pariif
cular point, and indeed to take this point,
even thqugh the client has not himself had
the opportunity to take it. So the solicitor
has acted perfectly properly throughout. In
the normal case in civil préceédings this is
the sort of application which would come to
be determined prior to the trial, and the docu-
ments which were the subjecf of objection by

- - ' . " the "solicitor would be produced to the master
or judge and then the judge, who would not be
trying the action,‘would look at the documents
and give a ruling, and of course the procedure
is well laid down as to what should be doné.

That is why I was in some difficulty as to how

- -~  to determine this applicatidn, which of course

is—being“mé&e in the absence of the jury. So
.I have not seen any of these documents and
therefore, apart from what I have heard from
. counsel, I‘do not think that it is possible
for me to ﬁéke any ruling oﬁ the ground that
these documents were documents that had any
.-- ~--~reference to litigation that was actually
taking place or was in the contemplation of
the client, or secondly - gding to the secénd

sremees o s— - =——=""paint made by Professor Cross - that the docu-

ments were made to enable the client to obtain,
or the adviser to give, legal advice.

I am not going to decide this application
on the basis that either one or other of those
u;_":T;;:;_;mgzgegtwd“principles is not satisfied in this parti-
- cular application. I think the correct prin-
ciple is this, and I think that it must be-
restricted to these particular facts in a :
criminal trial, and the principle I am goiﬁg

!

v _ /to .;.
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to enunciate is not supported by any autho-
rity that has been cited to me; I am just
working on what I conceive to be the rules

- of natural justice. If there are documents

in the possession or control of a solicitor

which, on production, help to further- the

- -defence of an accused man, then in my judg-

ment no privilege attaches. I cannot con-

ceive that our law would permit a solicitor

or other person to screen from a jury informa-

tion which, if disclosed to the jury, would

or - perhaps enable--a- man either to establish-hig - ---

innocence or to resist an allegation made by

the Crown. . I think that is the principle
‘that should be followed.

I am not going to express in any detail
. ..what documeptsAshould or should not be in

e evidence..in-this..case.. 0Of cou£se+:those“docu--~e"-—-
ments, when they are produced in this case,
will have to contain evidence that is both
- relevant and’admiésible“ Those two points
will have to be satisfied, and no doubt the
Crown will be alert to object if there is any
evidence in the documents which is neither

Televant nor admissible, but where there is

evidence. which is in the possession of the

soliéitor that is relevant and admissible to

a‘’ contention by the accused either pointing

to his innocence or resisting his guilt,'that"

document in my judgment is not privileged and

the solicitor must obey the subpoena and

notice teo produce that has begh_served on
;;ﬂﬁnﬂxéthim.,=wl.am.ét-this-stage only. stating.what -~ .. .

I think is the principle to be followed, and

from what I have been told on behalf of the

solicitor he is desirous of co-operating.

/The ...
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f The documents can no doubt be examined by

' counsel for the defence in the company of

é counsel for the Crown, and I see no reason
: ' ‘ why the solicitor should not have his own

separate adviser present at the time. I

have no doubt then that the point I have

made in this ruling will be appreciated and
only those documents which are relevant and
admissible will be brought before the court.
Therefore I do not set aside this subpoena

e e -~ - ---and- I -do-not set aside the notice to produce."

A , As to the first passage emphasized in the
quotation above, counsel for the accused, when reading
; T g it to the tgigleudge, paused after each sentence in

; ' order to stress that he was putting forward contentions

" in the present case which were identical in substance

* with those referred to in that passage. As to the last

- two passages emphasized in the quotation above, counsel

- sdid that they embodied the principle on which he was

relying for the submission that he was entitled to

cross—examine Manete on his statement.
( . . - . P ’ ’

S et t- L) LT L el Lo
R L A Lo et S

Immediately after counsel for the accused had

- concluded his reading of the judgment in Barton's case

/to ...
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to the trial Judge, the following exchanges took place

1

between the learned Judge and counsel:

.

"CQURT: My difficulty is I do not know how
Lo . Flw)L T this statement will assist, even if I adopt
that principle, how will this statement as-
sist the accused to prbve their innocence?
How can I make-a ruling before I know that?

MR UNTERHALTER: Well, My Lord, w1thout g01ng

s * into the matter in any detail ...

COURT: Well,,I must know.

"MR UNTERHALTER: Yes. Well, if I may, with
Your Lordship's permissidn do so, the con-

tents of tﬁis statement are to the effect

= - that the- mellcatlon of accused-no. 7-and no.

8 is not a voluntary implication, but an im-

T T L et et

plication that was dictated to this witness
and because of that ...

COURT: I?beg'your pardon? It was not a
voluntary what? '

L

MR UNTERHALTER: It was not a voluntary im- _
plication of accused no. 7 and 8, but he was

told to implicate them. ' In other words he
is not giving the evidence absolutely untram-_. . __ __

melled, heidid it because he was told by the
. “police to do it." S

After further argument by counsel for the accused (during

'“““““;"x”;ﬁzzﬁ&:m'whlch no fresh llght was fhrown on the contents of the
statement), the trial Judge enquired: from counsel for the

i

I /State ...
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State what his attitude was, whereﬁpon counsel for the

State responded briefly that he was unawaré of what was

contained in the statement and that he obiected to the

disclosure of its contents on the ground of the privilege

attaching to it. Thereafter Manete was called back to

... the witness stand. - The trial Judge explained to him

that counsel for the accused wished to cross-examine him

on the statement that he had made to the attorney, that

.. this statement was privileged, that he could claim privi-

lege or wéive it, and that he was entitled to seekhlegal

advice on his position iﬁ he. wished to do S0. The

witness said that he recalled having made a statement to

an attorney.

LTHe following then appears from the re-

"Now  you see, you cannot be guestioned
about that statement because it is a privi-
leged statement. -— Yes, I understand.

:."..-° . Unless I order you to answer questions

about that statement. Now, in order for

me to determine what to do I must enquire

from you whether you claim privilege, in
' ;

/othei v
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other words ybu refuse to answer questions
3 B o about that statement. == Yes, I refuse.
) Pardon? -- Yes, I do not want to answer

questions about that statement.

You do not want to answer questions about

- R ._. -' ..:.‘ _ “-rh _:,--.—-. . . .‘. -— Yasg.

So you claim privilege? -- Yes."

Counsel for the accused then presented further

argument to the Court a gu . He referred to the comments

" on Barton's case appearing in Phigson on Evidence (12th

~ed) para 585 at 242 (see now the 13th edition para 15-07

e . at 294) and 1n_Cross on Ev1dence (5th ed) at- 290 1 and 315. -

Finally, he placed before the trial Judge a passage in the

speech of LORD DIPLOCK in Secretary of State for Defence

and Another v Guardlan Newspapers Ltd (1984) 3 All E R 601

{H L) at 605 d-g. That case concerned a statutory pro-

vision relating to the disclosure of certaln sources of

information. In the passage cited LORD DIPLOCK referred

to the discretion that an English judge had under the

am— — - e R et T s e = P - - - R

e e et e e Lt MOITETT LTI MRS L Ll i A Tl eml T wm e,

. L

common law to decline to order disclosure of sources of

information, despite their relevance to an issue 1in

v /particular ...
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particular proceedings, where such disclosure would be
contrary to some public interest; he said that the clas-
sic example of the exercise of this discretion was where
disclosure of the identity of police informers was sought;
he mentioned that the discretion had been extended by the

House of Lords to other sources of information, in dif-

ferent contexts; and then he went on to say the foliowing:

"The -rationale of the existence of this dis-
cretion was that unless informants could be
confident that their identity would not be
'diéclosed'thgre was a serious risk that
‘ééa}ces‘of.information éould dry up. So
the exercise of the discretion involved
weighing the public interest in eliminating
- ‘ this risk agaiﬁst the conflicting public
interest that information which might assist
a judicial tribunal to ascertain facts rele-
- vant to-an issue on which it is required to
adjudicate should not be withheld from that
SR tribunal. .Unless the balance of competing
"public interest titled (sic ? tilted) against
-disclosure, the right to disclosure of sources
of information in cases where this was rele-

‘vant prevailed."

e Saume e eziezi. Counsel-_for. the accused told the trial Judge that he was

invoking "that principle" for the submission that disclosure

Jof ...
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of Manete'g Statement sho;ld ke pe{mi#ted,
EThe triél Judgé thereupon gave jﬁdqmeﬁt on
the matter:t He reviewedithe authorities to which he had

—— - ) . -
i . PR — e -

qheéﬂﬂféférfed and concluded as follows-'.'" T -

"I am of the view that where the witness

‘claims privilege in regard to a statement

R - ~s=-m—— . ._. —that-he -had made -to a professional person.
‘ ‘and he does not waive that privilege that
I have no power to order him to be cross-
C e e : _'” .examined about. that statement. I there-
‘ ‘fore cannot accede to defence counsel's
;request that I should order him to be cross-
- e T *examined on that statement which he admit- N
tedly made ™ T U, Tto .. L. Tal attorney, - oo - - e o
. -acting for-the accused at the present _
;stage.“

'
1 ‘.

:I have dwelt at some length on the course of

“events ‘in regard to the present matter in the-Court.a gquo

- : because when counsel for'the accused argued the matter in

-~ - .  this Court: it appeared that there was, if not .a change

- of front, at least a distinct shift in the emphasis of

;éhim*m.%-;gﬁL-;;umhls a;gument.:_ Although he. Stlll relled heav11y on

e TR i i B e i . PR [

LR T >l

Barton's case supra, the main thrust of his argument in

i /this ...
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this Court was that the trial Judge had a discretion

as to whether or not he would ailow Manete to be cross-

examined on his statement, and that the learned Judge,

"~ ..by holding that he had no power to do so, had not exer-

cised his discretion at all, or at least not properly.

I shall deal later with the arqument in regard to the dis-

cretion and the authorities cited to us by counsel. For

present purposes the guestion i1s whether the trial Judge

.

was ever invited to exercise a discretion. When this

‘question was put to ¢ounsel for the accused in the course

1

of his argument in this Court he fairly conceded that
that had not been done in so many words, but he urged

3

—~— sm~.i—_ . that it had been done:implicitly. The point about this

enquiry is, of course, that theﬁe may possibly be no room

- for entertaining an argument on appeal that the trial

Judge had failed to exercise a discretion, or that he had

- exercised it impréperly, if in fact he had not been in-

P - e ape A omwm

i T e Ty st Ham—-

vited to apply his mind to the exercise of a discretion

0 Jat ...
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at allﬂ

In view of the course of events outlined above,

I do not agree with counsel's submission that the trial

‘judﬁe had;implicitIy been asked to exercise a discretion,

at least not in the sense in which the phrase "exercise

a discretion" is ordinarily used in a court of law. The

judgment of CAULFIELD J in Barton's case supra was the
cornerstone of the argument in the Court a guo. That

judgment, however, as I understand it, did not involve?

the exercise of a discretion. The principle on which '
the decision was stated to be based, to paraphrase it in
broad terms, was that in a criminal case documents in

""Tthe possession of a-solicitor which would otherwise have

= ' been the subject of legal professional privilege, were?

Lo e o - not privileged from production when once it was alleged

"

on behalf of the accused that they could help to further

N S SO - 1 defgggggéﬁlphe;ggqused.by pointing to hié,innoqgncélg;ﬁg;f

H 1 T A g e B
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or resisting his guilt. It is clear that the mere

/allegation ...
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allegation by counsel for the accused in that case that
the‘documents in question would or might assist the ac-
‘cused in his defen;e was regardedlby CAULFIELD J as a
suffici;;t ground in itself for destroying the privilege.
As pointed out earlier, with reference to the first pas-
sage emphasized in my quotation of the judgment in Barton's

case, that is exactly the_way in which counsel for the ac-

cused in the present case presented his argument in the

Court a- quo

- It was never suggested to the trial Judge
that he should peruse Manete's statement with a view to
exercising a.discretion as to whether or not cross-examina-

tion on it should be allowed. Such meagre information

regarding the contents of the statement as was disclosed,

== was-only-elicited in response to questioning by the trial

Judge. I dppreciate that counsel for the accused had

-reservations about the propriety of divulging the contents

T
rer—y

"S6f the Statement until he had obtained a ruling on its

admissibility from the trial Judge, but that cannot alter

/the ...



46.

:the:basis-upoﬂ which the ruling was sought. = Nor did

]

gcounsel's reliance on the remarks of LORD DIPLOCK in the

Guardian Newspapers case supra, quoted above, take the

matter any further. ' The discretion under discussion

‘there related to the weighing of conflicting public

1nterests 1n regard to the dlsclosure of sources of 1n-‘

formation, and it was referred to in the most general

.terms, unrelated to the relevant facts and circumstances

of any partlcular case. ‘The passage quoted could not

have been intended to alert the trial Judge to the pos-

fsibility of exercising a discretion related to the par-
ticular facts and circumstances of the present case, as

opposed to the application of the broad principle adopted

“:thét the trial Judge, having decided;: as he obviously did,

not to follow the approach in Barton's case, did not in

Era s .“;é::__uhls Judgment advert_to the .exercise_ of. a dlscretlon-. T;;g ot

e — R IR RS

On the basis of the analysis above it is

/arguable ...

in Barton S case _supra. Accordlngly it is not surpr151ng
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t

arguable that it is not open to the accused on appeal to

j . .
challenge the ruling ‘of the trial . Judge on the ground of

his failure to exercise a discretion properly or at all.

T do not propose to pursue this point, however, since I
prefer not to base my decision on such a narrow ground.

The maﬁnerlin which the argument for the accused was put

forward in the Court a_guo remains relevant, however, as
—es - - will ‘appear in due course, to the consideration of the ,

argumeﬁt addressed to this Court regarding the trial

—t - . - L [ R

Judge's discretion and the way in which 1t was submitted

+
+

that he should have exercised it. I proceed to deal

1 . -
i .

i

with this argument.

.In support of his contention that the trial

- - - - mas P

.Jque @asﬁgested_ﬁithlgﬁdiscretion which he should have
exercised in favour of allowing Manete to be cross-examined
- on hisiprivileged statement, counsel for the accused re-

ey e e e EREYed to-anumber: of Australian and Canadian cases, inter -

alia: Re Regina v Snider (1953) 2 D L R 9, Sankey v

/Whitlam ...




Whitlam and Others (1979) 53 A L J R 11, anq Baker v
Camgbell(1983)493;L£2385. These cases are not directly E
in point, but counsel used them to demonstr;te the appli-
- :;-“ mcation o§ ftbg principle that'where pup1ic ;nterests“con-
flict that which is paramount must prevail“j(Snider'é

case supra at 13). Ih the present case, counsel said,

"two public policies are in conflict" (Snider's case supra

at 43), namely, the public policy underlying the proteétion

generally afforded against the disclosure of communications

e ~subject"to*Tegal“professionalnprivilegey-an&—thé"public - T

policy that no innocent man should be convicted of a crime.

- R . - N
1
-, V

In such a conflict, counsel submitted, the fatter public
pelicy is paramount and must prevail. In this, regard he

relied on a passage in the judgment of GREENBERG:JA in the’

well-known case of R v Steyn 1954 (1) SA 324 {({A). It was

1

decided in that case that an accused has no right to claim

disclosure of statements made by State witnesses to the police. The

- : - - et me - s e s .- ——— i e . - = f v e
P P o e e A AN I A — - o e == - —— T
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passage relied on by counsel is the following (at 335 C-E):

/T
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"I did not understand counsel for the appel-
lant to contend that the concept embodied in

the phrase in favorem innocentiae could be

invoked in favour of the claim that the law
entitled the appellant to disclosure, and
that this would make the rule in civil pro-

: ceedings-inapplicable.to a criminal trial,
but in any case I do not think such a con-
tention could be supported. In the branch

" of the law now under consideration the phrase
is used to indicate a power in the court to

T T relax a rule of privilege if the court is of

opinion that such relaxation may tend to show

the innocence of the accused (see Tranter v

- : Attorney-General and the First Criminal Magis-
trate of Johannesburg, 1907 TS 415). In

the present case the appellant has never con-

SR tended that the magistrate wrongly failed to

exercise this power, but that he was entltled

by a rule of law to the disclosure."

Counsel contended that the trial Judge'in the
present case should have relaxed the rule of privilege

attaching to Manete's statement, on the ground that éross—

examination on that statement might have tended to show
the innocence of the accused. It is to be observed at

- once, however, that the privilege which is applicable in

et e i e e e L ma ) . . . - . .

P u-....._n-.n_.—___..-» —_ R W AP o S A M AP Al - ——
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the present case in regard to Manete's statement was not

at all at stake in Steyn's case, viz the privilege flowing

/from ...
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from the confidential nature of Manete's communication to
'the attorney for the purpose of obtaining legal advice.

Nor was that kind of privilege in issue in Tranter's case
- . ‘sugra-to which GREENBERG..JA refqrred,h Tranter's. case
was concerned with the rule of public policy against the

disclosure of the identity of a police informer, as re-

cognized inter alia in Marks v Beyfus (1890) 25 Q B D 494

" wiwr . - - - at -498,. whence the exception in favorem innocentiae is -

derived. LORD ESHER said:

"I do not say it is a rule which can never
"be departed from; if upon the trial of a
" prisoner the judge should.be of opinion
that the disclosure of the name of the in-
formant is necessary or right in order to
show the priscner's innocence, then one
" public policy is in conflict with another’
public policy, and that which says that an
innocent man is not to be condemned when

' - his innocence can be proved is the policy
. that must prevail. But except in.that case, -
this rule of public policy is not a matter

of discretion .....".

::zﬁ*z%;:=:=:::x;3;:frnﬁpéSthg*I:point‘out"thatwthe phrases “the"judgE"shcuidﬂhfé‘

be of opinien" and "a matter of discretion" presuppose

i /that ...
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that afg the relevant information is before the.Court.}

More recently, in D v National Society for the Prevention

of Cruelty to Children 1978 A C 171 (H L) LORD SIMON said,

' in a passage (at 232) which was quoted in Sankey's case
supra at 20:

“The publlc 1nterest that ne innocent man

should be convicted of crime is so powerful
that it outweighs the general public interest
that sources of police information should not
be divulged, so that, exceptionally, such
evidence must be forthcoming when required

to establish innocence in a criminal trial

In my opinion, however, the rule of public

policy against the disclosure of the identity of a police
- wi...informer . is.not on a.par with the principle of public

policy underlying the legal professional privilege afforded

to a client who consults an attorney for the purpose of ob-

taining legal advice (cf S v Mpetha and Others (1)} 1982

(2} SA 253 (C) at 259 B-E). The latter is of a more

P bmais ki ——— e — . —
e e [

compelling nature than the former. Wigmore (3rd ed) Vol
VIII para 2291 says:
1

/"The ...



¢

"The policy of the privileqe has been plainly
" grounded since the latter partéof the 1700s
on subjective coésiderations. éIn order to
promote freedom of consultation of legal ad- -
visers by clients, the apprehension of com- '
- pelled disclosure by the legal advisers must
- . - - be removed; - - ihencé the law must prohibit
such disclosure éxcept on the client's con-

sent."”

With reference to this passage FRIEDMAN J in Euroshlpplng

e - mmm e e s L s R o e M ame e e s e, . . e mm—t - mine

Corporation of Monrovia v Minister of Agricultural Econo-

-+ ==+ - -mics-and Marketing and Others 1979 (1) sa 637 (C) at 643 H -

644 B spoke of "this fundamental right of a client" and

rlghtly stressed that it was 1mportant

- "that inroads should not be made into the

right of a client to consult freely with

his legal adviser, without fear'that his
Lo _ o confidential communlcatlons to the 1atter
will not be kept secret.® )
e e ———— e e m . ... A recent._comprehensive-survey of the history . ...

- ' and nature of legal professional privileége is to be found

T . in the seven judgments delivered in the High Court of

e R e R S R MY Fira i the “case of Baker v Campbell “Sipra (1983) 49~ "=~

AL R 385), which I have found to be most instructive.

/Although ...
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Although, on the issue which calléd for-decisioniin that

‘case (which is not in point 'in the present pasé)é the

Court was divided (4 to‘3),.all the judgments appear to

have recognized, in regard to legal professional privilege,

that

"this privilege is a mere manifestation
6f a fundamental principle upen which

-our judicial system is based"

(see &€ g at 417 line 32), and in my view the same holds

true for our own .judicial system. ' In.amplification of

the "fundamental principle" referred to, I quote the fol-

lowing excerpts from the judgment of DAWSON J (at 442-5):

“The law came t¢o recognise that for its

R better funétioning it was necessary that there

should be freedom of communication between a
lawyer and his client fér the purpose of

- ...-. -giving and receiving legal advice and for
the purpose of litigation and that this en-
‘tailed immunity from disclosure of such com-

munications between them."

;ﬁkzézxii%ﬁgggzﬁffJ;gulIv ot 2- ~~£Whilst.Lega1-professional-privilege was - .

originally confined to the maintenance of con-
fidence pursuant to a contractual duty which

arises out of a professional relationship, it
’ |
i

/is ...
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: o is now established that its justification is

: _ " to be found in the fact that the proper

: : functioning of our legal system depends upon
a freedom of communication between legal ad-
visers and their clients which would not
exist if either could be compelled to dis-

<20 . . <¢lose what passed between them for. the pur—
pose of giving or receiving advice. ......
The restriction of the privilege to the legal
profession serves to emphasise that the re-
lationship between a client and his legal

----— -adviser has a Special” $ignificance because -

it is part of the functioning of the law
itself."

oooooooooo

_ "The conflict between the principle that
e . e _- _all relevant evidence should be disclosed and
- -—=— - --the - principle that Tommunications- between T
lawyer and client should be confidentiai has
been resolved in favour of the confidentiality
of those communications. It has been deter-
_ mined that in this way the public interest is
. better served because the operation of the
i _ ~__ adversary system, upon which we depend for
the attainment of justice in our society,
: would otherwise be impaired: see Waugh v
_m%.__.;__W_F L __British Railways Board (1980) AC 521 at 535,
' 536. siiinnannn

The privilege extends beyond cqmmunica—
- tions made for the purpose of litigatiomn to
all communications made for the purpose of

s e e e n e e, -G1VING_OY receiving advice and this extension-. _._.
of the principle makes it inappropriate to '
regard the doctrine as a mere rule of evidence.

It is a doctrine which is based upon the view

/that ...



55.

) : ' that confidentiality is necessary for proper
' functioning of the legal system and not
merely the proper conduct of particular liti-

gation."

'"Speaking for myself, and with the greatest
of respect, I should have thought it evident
that if communications between legal advisers
and their clients were subject to compulsory
disclosure in litigation, civil or criminal,

" “there would be a restriction, serious in many
cases, upon the freedom with which advice or
representation could be given.or'sought. If

U : - a client cannot seek advice from his legal
| adviser confident that he is not acting to his
 disadvantage in doing so, then his lack of

o o goqfidence is likely to be reflected in the

o o instructions he gives, the advice ﬁe is given

and ulfimately in the legal process of which

the advice forms part."

With these views I respectfully agree. It

"7 T follows, in my judgment, that any c¢laim teo a relaxation of
the privilege under discussion must be approached with the

' greatest circumspection.’

In the present c¢ase the essence of the situation

T SR SRR AN IEH T Which we are dealing is this: in a criminal case it
is sought to cross-examine a State witness on a statement

\

! /which ...
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which is privileged becausé it was made by the witness to

an éttorney %n the course of obtaining professional legal
advice:; thglwitness fefuseg to waive the privilege; and
the trial.Juége iS‘ésked to ?elaxzthe rule of privilege
on the ground of an allegation made on behalf of the

accused that ‘such cross—examination might assist them in

defending the charges against them. Whether in such cir-

— e cumstances the rule of privilege can ever be relaxed, as

a matter of érinciple, need not be decided in this case.

"I shall assume that it can._ " But, on that assumptlon,

I have no doubt that the questicn of the relaxation of

the rule can only arise in the context of the exercise of

m .+ .—w . . a discretion by the--trial Judge, based on a consideration —--

~of all the information relevant to the question. The

. mere allegation on behalf of the accused that cross-

- examination on the statement may enure to their benefit,

. ] ‘without more, cannot I concelve, be sufflclent to enable

[ - 1 -, e ¥ Tameemn B ] —
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the discretion of the trial Judge to come into play.

/Minimum ...
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Minimum requirements, in my view, would include informa-

tion as to how the statement came;to be in the possession
of the legal represénﬁatives of the accused; wiether the
-- ' legal advice - sought. related to the trial itseli, and if

so, in what way; what the contents of the statement were

{the statement could be handed up to the trial Judge for

his perusal); and, perhaps most importantly, in what
- . ~- manner and with what prospects of success the cross-

examination could avail the accused in countering the

Il

charges against them. I do not see how the trial Judge
can be called upon .to assess the relative weight of the
i . ’

relevant conflicting principles of public peolicy without

1

o= oo heing supplied with information of the kind I nave men-

tioned. o L i

Having regard to the manner in which this as-

pect of the case was handled on behalf of the accused in

o wi-the-Court. a- quo,.;as described earlier, I am of the view

that insufficient information was placed before the trial-

/Judge ...
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Judge in.order to enable him to exercise a discretion iﬂ
favour of the accused, by relaxing the rule of privilegé
aed ailowing the cross;examination of Manete en his

" statement. Although it appeared%that the attorney to
whom Manete had made-the statement was also the attorney.

acting for the accused at the trial, it was not dlsclosed

e e e A e Gmmms. moa - e — e e - © e e — -— - — e

whether he was acting for the accused at the time when
Manete consulted him, and if so, what the relationship -

" was between Manete and the accused and how 1t came about

- P - H N - C e = - s - .- - |

that the attorney was adVlSlng a State witness while acti-

ing for the accused. The advice that Manete sought was:
: - . i;
i
related to the trial itself, so it was said, but it was

not disclosed in what way. -~ The contents of his statement ~~ ~

were not made available to the trial Judge. The meagre=

information about the contents of the statement which was

conveyed to the trial Judge, as mentioned earlier, did {

e ) __not_ constltute a suff1c1ent ba515 for suggestlng that hlS

bl = we— e PO
e e 2 i ._....__.'.“'__...‘,,.._._,..-_,- w—
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evidence in Court was perjured, or that he was testifying

/under ...
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under duress. ~In éhort, on an overall wview of the in-
formation placed before the trial Judge it was not made
pessible fo; him to farm an opinion as to whethgr it
R §6u1d have been necessarf or rigﬁt to relax the.rule of
privilege or even whether.such relaxation might have

tended to point to the innocence of the accused implicated

by Manete (Nos 7 and 8). There was no basis for think-
- ' > ing so; it was a matter of pure speculation. Conse-

quently it cannot be found that the trial Judge erred

in disallowing the cross-examination in guestion.

Before leaving this topic I should revert brief-
ly to Barton's case supra, It is distinguishable on the
I -Egétéf.buﬁ aﬁgrt from that, in so far ;s CAULFIELD J pur-
__ported to lay dbwn a general principle which could be |
théught to apply ta the present case, I respectfully do
not*agree'with it. My reasons for saying that appear, I

éﬁﬁzﬁe;%A»qu%ifﬂwafhopeéffromrwhat:has been said above.- I do not find it

necessary to discuss the later references to, or comments

/upon ..




upon, Barton's case, to which we have been rerferred or
R . . ; .

which I have been able to trace, since these do not ap-

. pear to me to be helpful in the context of the present

case (see e g Phipson loc cit; -Cross loc cit; Teasdale

1973 New Law Journal 51; Allan 1987 Criminal Law Review

449; Baker v Campbell supra per GIBBS CJ at 39Sf R v

Prr———_ e = b e Lk ey i C i e — Y [ P ———— [S——, e

Dunbar and Logan (1983) 138 DL R (3rd) 221 at 251).

— :.-;. - _.For these reasons the second ground of appeal _

I turn now to the first ground of appeal, re=

ferred to by the trial Judge as “the question of causalgty“.

For the purpose of dealing with this question it is neces-

serY'to'Set out the relevant facts. For convenience T -

shall flrst 'sketch the background to the events of 3

1 September 1984 and then describe the events themseives
w%thout reference to the roles played therein by the in-
Jﬁ}ﬂ:dividual accused;. , this w111 be dealt wlth later. In
what follows I shall not deal separately with the evidence

E Jof ...
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of each of the witéesses whose evidence was analysed and

T

accepted by the trial Court. Instead, I shall attempt

to paint a composite picture gleaned from the facts

found proved by the trial Court in its analysis of the

evidence of the individual witnesses.

m-~u_,"-4. : The town. council of Lekoa, of which the deceased_
was a member and the deputy mayor, is a regional Black lo-
cal authority estabiiﬁhed under section 2 of the Black

.~ . ° .Local Authorities Act 102 of 1982. Its area of jurisdic-

i

tion includes Sharpeville. During June 1984 the council

) adoQted a capital éxpenditure programme with a view to im-
b

proving and expanding the amenities of the inhabitants in

its area. To finance the programme it was decided to

it w e ....increase the service levies payable by the inhabitants by

RS,50 or R5,90 per house per month. The increases were

plaﬁned.to come into effect on 1 September 1984, The

8 -
]
Il

TS ST A= 35247 qepdased was known to-have favoured the plan and to have

pressed for its implementation. Many of the people of

/Lekoa ...
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|
Lekoa were strongly opposed to the increases. Protest

meetings were held and it was decided that on 3 September

1984 (which was a Monday)} the people of Lekoa would stay

- _away from. work and march to. the offices ‘of the council -
to protest against the increases. On that day riotinq

and violence on a massive scale erupted throughout the

M mm - e g ar e e 4 e pma e . P, PR e e e e A r e - A e e —— —— — s

area of Lekoa. The cause, or at least a major cause, of

the riots was the increase of the service levies. Hordes

of people went on the rampage through the streets of the

townships ~comprising Lekoa. ~ Thé houSes of town council- """~

~lors and many other buildings were stoned and burnt down.

The deceased and two other councillors were murdered on
i =« - + e . ..  that day, and also a councillor of. the neighbouring area.

of Evaton. A senior police officer with many years' ex-

perience of riot control described the events as the most

violent, the most widespread, and also the best-ofganized

riots that .-he had ever experienced.

T R TR TRt e S ST SIS ST D et R e SRR L ST LT T oo - TR T T

The deceased lived in Nhlapo Street, Sharpeville.

J/His .:i. ‘
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His'house was one house removed from the intersection of
Nhlapo Street with Zwane Street. I shall rerfer to the

house between the deceased's hbuse and Zwane Street as

the corﬁé; house. On the other side of the deéeased's

house, in Nhlapo Street, was the house of one Méile. In
e - ‘Zwane Street, near tothe intersection with Nhlapo Street,
was the house bf one Radebe. The yard of that house was
used ;s a place for doing repair work oﬁ motor éarsf on

-the day in gquestion a number of motor wvehicles were parked

there.

At about 7 o'clock in the morning a large

crowd gathered in Zwane Street. They were singing and

rowdy. They moved to the intersection with Nhlapo 'Street,

"then into Nhlapo Street and towards the house of the de-

ceased. They pelted the deceased's house with stones.

At that stage members of.the police arrived on the scene in

large

vehicles. They diépersed the crowd by using tear-

gas and firing rubber bullets. After the croﬁd had

/scattered ...
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scattered, the police spoke to the deceased in front of
his house and tried to persuade him to leave. He re-

fused to do so. He was armed with a pistol. The

- police left the scene.-

After the departure of the police, the crowd

regrouped themselves. About 100 people, men and

[P - [ e e - - e e b .

women, gathered together in Zwane Street. They were
SR - - singing "freedom songs"”.- Some of them went into the yard

of Radebe s house and 51phoned off petrol from the vehlcles -

parked there 1nto contalners which they took along w1th

them. The mob moved along Zwane Street and turned into

Nhlapo Street. The vanguard ran towards the deceased's

~=~ - - — - “house and hurled stones at it, breaking the windows.” "The’

. deceased was in the house, together with Mrs Dlamini.
; . : " Members of the crowd shouted repeatedly (I gquote from the

evidence on the record, as it was interpreted in Afrikaans): -

"Laat ons breek 1aat ons breek dle hULS breek en aan die ? =

. . 4T rrt s — . e -
I T Bt pere A Rl R e e N -

brand steek." The deceased and Mrs Dlamini opened the

L /door ...
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1

door of the house and went outside to confront the mob.

1

Somé of them shouted: "Ons is op scek na jou, Dlamini,

diej'sell-oug', wat met‘Blankes baie te doen het, of met
-‘hulle eet."  The deceased and Mrs Dlamini went back in-
to the house and closed the door.- The deceased fired a
sho£ into thé crowd, hitting one of them. This angered
the mob;_;gi;hIbecaé;-extremely aggressive. A woman in

thé,érowd, who was standing in front of the hodse, shouted

repeatedly: "Hy skiet op ons, laat ons hom doodmaak".

In the‘ﬁéantime some membérs of the crowd were
busy making petrol bombs in the yard of the corner house.
They poured petrol from the containers they nhad brought

3

falong into bottles, some of which also contained sand.

The ‘bottles, or bombs, were passed on to other members of

.the mob, who were told to throw them into the deceased's

house. This was done, and the house caugnt fire. Mrs

Dlamini fled and succeeded in reaching safety in the

neighbouring house of Maile. The deceased's house was

; /then ...
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then surrounded by the rioters. Petro@ was poured ove

T

the kitchen door and it was set alight.' The deceased -

tried to extinguish the flames. The deceased's car was

pushed out of its garage and into Nhlapo Street, where
it was turned on its side and set on fi;e. Petrol bombs

were thrown into the house from all sides.

—_— e . e ma s = © ieme e m e e cm— - Cem e s o g ol . . A e aem s .- - Cm e e

The deceaseéd emerged from the house, holding

his pistol. " The crowd in his imﬁediatg vicinity retreated.

. The deceased..ran..in the direction.offMaile‘s-house. Just

T _— e — . o e ——— et . [P

as he reached the fence between the two'yards, which con-

[

sisted of a couple of slapk strands of ﬁire, he was set

|

upon by a small group of two or three or more members of

the mob. A scuffle ehsued, during which the deceased

_..was dispossessed of his weapon. As he was crossing the .. _..

fence, he was felled by a: stone which was thrown by a man

standing a couple of paceé away and which struck him on

-Ql%éiﬁf?Fhﬂ*ﬁﬁ:k*=fﬁé?héédi““{ﬂs hé:was‘Pyihg on-thé;ground;“stoﬁesfthrowd"*P:'

by the mob rained down on;him. Some members of the mob

:
/went ...
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went up to him and struck his head with stoneﬁ. When

T

he was lyiné quite motionless, ne was dragged into the
street. Attempts were made to place him on his burning
- motdr'car; bﬁfJeaCh.time he slialoff it.  Petrol was
poured over him and he was set alig?t. A womgn.shouted-
__ _that the people should not burn him.  Another woman
- slapped her in the facg. As the deceased was left to burn,
the crowd, which still numbered. "~ 100 or more, sang

loudly and gave the Black Power salute. They then started

to move off in the direction of the Administration Board's

~ buildings.

When the‘police arrived on the scene again at

about 9 o'clock, they found the deceased's house and motor

1

. == . = car and-his- boedy still .smouldering. The deceased was

' dead.

A medical post mortem examination revealed that

S [ S —— — s = e
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the deceased was still alive when he was set alight, but

that he had sustained two sets éf injuries, each of which

!
|
'
'
'
i
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was fatal by itself. The one set of injuries consisted
of severe wounds to the head, caused by blows. . The de-

‘ceased would have died of these injuries, even if he had

A not been set alight. '~ The-other set of injuries consisted

of burns all over his body. He would have died as a re-

sult of these burns, even_if he had not sustained the head

injuries.

I turn now to the role played by each of the

- . . ._. . accused, gs.qund by the trial Court, in the gruesome

events outlined above. Although accused Nos 5 and 6 are

-

not directly involved in the present enquiry, it will be

convenient to include them in this survey.

Accused.NO'l. He was one of the persons who
s grabbed'hoyd of the deceased.near the fence between-ghe —
houées éf tpé deceased and Maile, and who Qrestleq wigh.‘
the deceased for the possession of his pistol. - He was
S iy ¢ o o ‘fgaﬁ*-";h'cs threw the TirsE stone at the decdased -

as he was crossing the fence, which struck him on the head

E Jand ...
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and felled_him..- (The first-mentioned finding was based
on the observations of Mabuti, and the second on the ob-
servations of ﬂrs Dlamini. It was argued on behalf of
accused No 1 that there was a conflict between the gvi—
dence of Mabuti and that of Mrs Dlamini which could not

be rescolved, since Mabuti did not see the throwing of the

'stone by accused No 1 and Mrs Dlamini did not see accused
"No 1 grappling with the deceased. . The trial Court con-

sidered this alleged conflict fully and carefully, as

appears ffom thé"jﬁdéheht of the trial Judge, and found

that it did not exist. In my view the reasoning of the

trial Court is unassailable. The fallacy in the arguﬁent
‘for the accused is that it presupposes that either or both
of the witnesses must be untrutﬁful or unreliable simply -.
"because thgir observations did not coincide. Such an

approach to the evidence is unsound. Mabuti and Mrs

. Dlamini were making their observations of fast-moving

events from different vantage points, and there is no
improbability inherent in postulating that accused No 1, -

Jafter ...
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after having grappled with the deceased for the gun, moved

t

off some paces and from?there threw a stone at him. More-

over, as the trial Judge pointed out, there was other evi-

I
La :

.. . . . . . ..dence confirming the correctness of the observations. of
both witnesses. Some time after the events accused No 1

took the police to the house of accused No 3 with a view

to finding the deceased's pistol. At that time the police
. . did not know of accused No 3's_involvément in the affair.

In fact accused No 3 was in possession of the deceased’'s

- - . - Cme— PR . .- - R . - - P

pistol,’ whlch “he handed over to the police.  This evidence,

coupled with accused No l's false denial of it, showed that

P —
| -
1

accused No 1 knew that accused No 3 had obtained possession

s mn creneen’ — . —me Of i the pistol:from the. deceased and this. confirms Mabuti's

evidence that accused Nd 1 was one of the group who

wrestled ﬁith the deceased for the possession of the pistol.

On the other hand, after the deceased had been felled by

N . L the flrst stone thrown at him,. Mrs Dlamini heard hlm ex- .

ot ey L e i kv ey L ey — e = . P . -
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claim: "Ja-ja, wat maak jy?" “"Ja-ja" was the nickname

L Jof ... :
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. of accused No 1? but. Mrs Dla@ini did not know that, al-
though she knew:accused No 1. ; This confirms her evidence
that accused Noll'thréw the fifst stone that felled the
deceased. -Iﬁifhé“result there-is no reason for differ-

.. ing from the trial Court's findings that accused No 1

grappled with the deceased for the possession of his

1 .

pistol and that he was the man who threw the stone that

felled the-deceased:)

‘Accused No 2. He was one of the mob which

stoned the dece%sed's house before the first arrival of
‘the police on the scerie.  He himself threw a stone which
struck a window on the right-h?nd side of the house and
‘bréké-it;-;ﬁﬁén:t%eiébiice arrived and dispersed the crowd,
he w&s aﬁfecte@éb? éhe teargas;used by the police,. He
went into a yard and washed his face. After the crowd

had re—asseﬁbled, he rejoined it in front of the deceased's

~house:.=-He .saw that the deceased -was standing outside his:-

house. He saw that the housé was on fire and that it was

5 /surrounded ...
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“above appear from a confession made by accused No 2, a __

72.
surrounded by many.people. He th;ew a s?ene at_t?e de-
eeased. It struck the deceased on his back. When the
police arrived agein, he ran away. (The facts recited -

"letter written by him from prison to the Minister of Jus-

~-him: - ~(These findings of the trial~Court rested om in- '~

tice, and statements made by him to a police lieutenant

in the course of pointing out certain places.)

- Accused No: 3. - He was one of the small;group n

of men who caught hold of the deceased as he was runnlng

1n the dlrectlon of Maile's house, and who wrestled wlth

him for possession of his pistol. He' was the man who in
y N

fact succeeded in taking the deceased's pistol away from

ference. There was no direct evidence that accused No 3

4

was on the scene. Neither Mabuti nor Mrs Dlamini knew . -

1

accused No 3 and neither could identify him. The vﬁlid?

1ty of the tr1a1 Court 's. lnference was challenged 1n 1S illien

th

Court. In brief, the evidence against accused No 3 was

Jjas ...
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as follows. On 9 November 1984 Detective Sergeant Wessels
was taken by accused No 1 to the house of accused No 3.

Wessels did not know where accused No 3 lived; he was

-direéied‘haﬁhta'ge£'there by accu%ed No 1. Accused‘ﬂgi

3 was pointed out by éccused No 1 to Wessels as the persoﬂ
- - - who was presumably in possession of a pistol. Wessels
‘asked accqged No 3 whether he pad a fire—arm in his pos-
session and the reply was affirmative. Accused No 3 took

- -- a pistol from between some cardboard boxes, through an

opening in the ceiling of his house, and handed it to
Wessels. The pistol was exh 1 in the Court a guo. Ac-

cused No 3 explained to Wessels that he had taken the pistol

away from some children who were involved in riotous- ac~

—

‘LZ - ... tivities in thé vicinity of the deceased's house on 3 Sep-
tember 1984. The pistol, exh 1, was proved to have be-

longed to the deceased. Apart from the fact that he admitted

T
———— T == i

it -mé"ﬁﬁ?hanﬁmgvafpistol-td-Wessels, accused No 3 denied the sub—

stance of Wessels's evidence. He said that he had told

/Wessels ...
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Wessels that he had only obtained the pistol on 4 Septem-

i
1

: : ber 1984; when he had come across a couple of youths
arguiﬁg ;bout the pistél, which,_one of them said, had

. .77 _.been §iékéd‘up in-a scrap-yard. .. He denied that.exh 1. ... -. -
was the éistol that he had handed over to Wessels. He

was unable to offer any explanation as to how accused No

— e rrm e man i e - [P he tremm A e Eer lmma Ll e amem o . L —— s T, - . e = fa— —

1 could have known that he was in possession of the pistol.

R i.-.-uThe-triaL-Court accepted the evidence of Wessels and found ..

i "that accused No 3 was an untruthful witness. On a peru-

sal of the record I can find no warrant for dlsagreelng

with the .trial Court's assessment of the witnesses. Having

regard to the nature of the lies teld by accused No 3 in

T

- : - -----his evidence, and particularly to the explanation that he --—---

gave to Wessels as to when and where he had obtained the

. pistol, coupled with. his professed inability to egplain -
how accused No 1. .would have kndwn that he had the pistol,

i I am of the v1ew that the tr1a1 Court.was fully ]uStlfled

St ot e 4 mainp g T LTmE LT itz .- e e
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in drawing the inference, as being the only reasonable

/inference ...
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infeérence, thét,accused No 3 was the péfson who had dis-

;possessed the deceased of his pistol.})

Accused No 4. She was one of the c;owd that

'
D

jconverged';n fhe déceaséd's house before the first arri-
éval:of the police. She was given a placard to carry

ol - '“’”'Jalofty"on“which“was-written "Arena shélete“ (*Ons het
énie'geld nie“)ﬁ When the police dispersed the crowd,

:she was struck on the head by a rubber bullet fired by

R " ithe police. - -“After the crowd had re-assembled, she was

- ot Y — — ma ——

i
1

lagain part of it. She was standing in front of the de-
.iceased's house when he fired a shot, hitting somecne in
!

‘ fthe-crowd. Tt was accused No 4 who then shouted re-

T .- == -- Subsequently, -when- the deceased was set alight in the

% - :
'street and a woman remonstrated with the crowd not to

sburn him, it was accused No 4 who slapped this woman in

o= T

thé face.  {(The argument on behalf of accused No 4, re-

e T T

:ferred to in the last paragraph of the trial Judde's

'

i /Jjudgment ...
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-judgment on the application for leave to appeal, as men-

L]

tioned earlier, and repeated in thi? Court,lthat ehere

was no proof that anyene in the crowd hed heard wﬁat the
”“acéusedrwasiéhoﬁaing; is wiﬁhcut-éu%sﬁance.~ Mabuti, -who ¢

heard the accused's shouts, was standing at the t%me on

the far side of Nhlapo Street, opp051te Malle s house.

e s - e e —_—— - mer - .-

1f he could hear what accused No 4 was sheuting, there can

be no doubt “that other- members of the mob, who were much

closer te her, must also have heard the words shouted.

i

’ ' ! i
- - ..vanguard of the crowd which ran towards the deceased’s

ey i mm me vh A e e m e et i ] ooma T e 4 e s s o o

Whether anyone reacted upon her 1nstlgat10n is a question

. relating to the general issue of causation, which will be

- \
|
5

dealt with later.)

Accused Nos 5 and 6. They were part of the

house and hurled stones at it, after the crowd hed been

diepersed and had re-assembled. Theyfwere not seen to

_:HaﬁéﬁtEIQanStanes;themselvesqebutethey_were:the;leadets:;;rfﬁ;

of the vanguard- in the sense that they were running right

/in ‘e



in the front, with the others, who were throwing the

stones, following. Accused No 6 was the person who waé
struck by the hullet fired by the deceased. He was hit

_in the leg. .

Accused No 7. He was part of the stone-

throwing crowd.  He was amongst the pecple who made petrol

bombs in the yard of the corner house. He was the man who
poured petrol'onto the kitchen door of the deceased's house

and set it alight. He was one of those who pushed the’

deceased's motor car from the garage into the street.

Accused No 8. . When the crowd had re-

assembled, he came across Manete and said to him: "Hoe—

1

kom is jy nie saam met die mense nie? Hoekom baklei jy

nie? ' Hoekom neem jy nie deel daaraan nie? Want ons -

baklei vir die ‘community'?". He was one of those who

made petrol bombs in the yard of the corner héuse; He

s - Zm==handed. .out- petrol.-bombs té the mob and commanded them to -.

surround the deceased's house and set it on fire. He

/showed:...
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R humaﬂz*“’&=V“_'Before“tﬁé“deceased Was assaulted o MaTiers yardﬁ

78.

~§T:“*“sh6wed Qeople¢how—and-wheré:tqﬁthfow-égtrolﬂboﬁbsVinto i

the deceased's house. The people obeyéd-his.instructionsé;ff

- . - - - - . R c e - T - - . . v —

He assisted in pushing the deceased's car into the street.

(accused No 8) was in Maile's yard, carrying stones in

. his hagd- -After-the-éeceased.had bée;.;;t oﬁnéire“i;.th;i;:v
. - r‘};_:lst%Eef}'écéﬁsga;ﬁo}s said: . "Kom ﬁu}letlgou §é;;¥;;é na
R '"";"" Tdie Mu;lslparit ?ﬁEé_jégﬁ-'fﬁaéx%j'“;}“i:-.1Zggfiig_f
- -— :— };i;*;tizag;;gg, ' I-;ro;e;; t;-?o;s;;é¥i;;wr;;;;;:;;;;j:;:;;;g;e%;;;;;;
So e -ioofrial _99.9539.*529?%9.??51 _ii‘l‘f-’_c“?ef‘?—”{"?-'}.-'-;‘2;;:—-3'{:%'—‘-.'-—;_
lh- * '_i:;;@uréé:.-_ The trlal Court found thattthé mob ;nteqded to;
. : _. k111 the décéased and thatjiﬁe {%Eﬁftldnlﬁg_klll_had maﬁx
:f R fe;t;a 1;s;lf at t;;-tlm;_;;;;n;;s ;;;;e was set ?llght._l
o gheﬁ;{aizaaif%;p;ss;;é;:h“n&.}uaf gment_;“’ﬁ_&e_u T

dle opset. gehad het om oorledene te dood op

~-- - -die stadium toe sy huis aan die brand gesteek

E Jis ...
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"is nie want elkeen daar het tce besef dat
5f oorledene verbrand of hy vlug uit die
" huis en as hy:vlug moet hy aangeval word.
E Toe hy wel .gevlug het is hy onmiddellik ont-
wapen en daarna met klippe bestook tot hy
E . - daar roerloos gelé het en om te verseker dat
"7 hy wel dood was is sy liggaam na buite ge-
sleep en aan die brand gesteek."

The same approach appears from the following passage in

which thé trial Judge explained why accused Nos 5 and 6

were found not guilty of murder:

- "Die Hof kan nie bo redelike twyfel bevind
_dat [toe] hierdie skare ..... alreeds die op-~

set gehad het om oorledené'fe gaan dood toe
hulle die eerste keer op pad na sy huis toe
was nie. So n bevinding is ook nie bo rede-
like twyfel ons insiens bewys tydens her-

groepering tot en met die gooi van klippe na ~

die oorledene se huis. Op die stadium egter
toe oorledene se huis aan die brand gesteek -
word is dit duidelik dat die opset was om
. oorlédene‘ook te verbrand.. Dit het almal  ,_ |
besef, dat tensy oorledene vlug hy sou ver- .
brand, en as hy vlug sou hulle hom onmiddel- -~
lik in die hande kon kry en aanrand, S00S
dit ook geskied het, totdat hy cénskynlik
dood was en daarna verbrand is." )

B LG CF I R M e D e TR e e eerms e - i -y Ll

There was no evidence that accused Nos 5 and & had taken

any part in the ‘activities of the mob after the deceased's

t
T

/house ...
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house had been set on fire. Consequently tie trial

Court found that it had not been proved beyond reasonable

doubt that accused . Nos 5 and 6 had the intention teo kill

¢
the deceéased.

In the case. of all the other accused, however,

ie Nosl, 2, 3, 4, 7 and 8, the trial Court found that

each ofithem had the intention to kill the deceased. It

Ll

found further that ali{these accused had actively asso~

ciated fhemselves with the conduct of the mob, which was

directed at -the killing of the deceased. On the evidence,

neither;of these findihgs_can be faulted. In the case of

each of these accused, K the conduct described above plainly

proclaimed an active association with the purpose which

i

.the mobjsought to and did achieve, viz the killing of the

deceased.' and from the conduct of each of these accused,

assessed in:thevlight of the surrounding circumstances, the

7 zenei nference is inescapable ‘that the mens rea requisite for

murder was present.

/In ...



In his judgment the trial Judge, dealing with
- . -.;,'.’g-, " .'_ ’ '

the liability of the six accused in question for mirder, |

quoted what was said in S v Williams en Andere 1980 (1)}

SA 60 (A) at 62 H - 63 H in regard to "mededaders" and

"medepligtiges"” (perpetrators and accomplices, or, as some

would have it, principals and accessories],iand; adopting

the phraseoiod& used in that case, stated the tr1a1

Court's conclusions in respect of these accused in the

following terms:

“”‘“*“““BeskuidigdeS“nrsu"l*en'3”Hef‘bofréaéne' S ki
ontwapen en sy pistool van hom geneem. '
Dit moes gedoen word omdat oorledene n
bedreiging vir die skare ingehou; het.

Hulle daad vergemaklik die taak van die _
skare om die oorledene daarna met klippe o

- te gooi en hom dood te maak. Nr. l.het _
self h klip na oorledene gegooi ﬁat oor-
ledene op sy kop agter getref het. Hy

- - - . .. ._.is dus nie alleen M medepllgtlge nie,.maar . ..

_ ook n mededader. Nr. 2, soos reeds aan-

gedui, het ook die misdaad bevorder deur

h klip na oorledene te gooi. Nr. 4 be-

‘'skuldigde hits die skare aan om éorlédene

te dood en sy vereenselwig haar met die

P B o= - el . B e i o I

B TR T S s e R el "erbrandlng van- die- oorledene. * *Nrs.~7 ~ - B
en 8 die bevorder die pleging van die

misdaad en verleen hulp aan die skare wie

/se ... ' ;
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se opset duidelik blyk om die corledene te
dood deur aktief deel te neem aan die ver-

branding van oorledene se huis."

It is more usual and, in my view, with respect,

more apprépriate to-deal with the 1liability of t;ese
accused for murder on the basis of what is callediin our
" practice "common purpose®, and it is on that basis that I
proceed to.discuss the matter. it is implicit in the
fiﬁdinés-of éhe trial Court, I think, but in any évent

quite clear on the evidence, that each of these aécuséd

shared a common purpose, to kill the deceased, with the
mob as a whole, the members of which were intent upon

killing the deceased and in fact succeeded in doing so.

And, as I have pointed out, all these accused by their

conduct actively associated themselves with the achieve-
ment of the common purpose and each of them had the re-

guisite mens rea for murder.

This.is the setting in which consideration must
be given to the argument on behalf of these accused that

/their ...
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their convictions of murder were wrong because the State

1

had failed to prové.that their conduct caused or contri-

[

buted causally to the death of the deceased. In the

““case of some of these accused it is pérhaps debatable
whether a causal connection between the conduct of each,

1nd1v1dua11y, and the death of the deceased had 1ndeed

not been proved, but in the case of others it must be

Taccepted without doubt, in my opinion, that no such causal”

e connectlon can be found to have been proved. _ This is

—— el S S A p—— Y - e T

particula;ly obvious in the case of accused Nos 2 and 4,
. as will appear from Qhat Qgs beenlsaid earlier in reqard
go their conduct. I shall therefore assume, for the pur-
ﬁdées'af_ﬁy“ﬁudément,;thai_if'haé'ﬁbﬁlﬁééﬁ“pro§ed in the "

case of any of the s;x accused conv1cted of murder that

their conduct had contributed causally to the death of .the

deceased.b_

1
i

‘ﬂ";éiﬁﬁﬁii_ﬁﬁ;ThuSche guestion that must be faced squarely: -i---

is this: in cases of the kind commonly referred to in our

t
i

/practice ...




i
practice as cases of "common purpose®, in relation to

murder: is it competent for a participant in the common
purpose to be found gquilty of murder in the absence of
pfoofltﬁaf his ééﬁduct individually caused or contributed
causally to thé death of the deceased? In recent years-
much uncertainty seems to have arisen around this question.
This is regrettéble, since cases invelving a common pur-
pose,‘ég understobd in our practice, are of such frequent

occurrence that it would probably not be an overstatement

to say'that they arise practically daily in the criminal
courts.of our country. There ought not to be uncertainty

in this area of the criminal law, and it seems to me to be

imperative that a clear answer be given to the question
] .
that I have posed.. Unfortunately, the uncertainty has

been created by a number of decisions of this Court. I

shall have to deal with.them. The uncertainty has been

“:zm“ﬁeightenea¥by‘a'mass of legal literature which has been -

producéd on this topic over many years, contained in large

0

-

j /numbers ...
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!
numbers of articles in legal journals, inédoctoral-theses,

ahd in textbooks. ~ While %eadily acknowlédging the great.

assistancg that I have gaiged from a stud? of the litera-
-+ 0 ture, I have decided not tq'deal pertinenﬁly'with the

various'divergeﬁt and ofte@ conflicting opinions and views

expressed by particular authors. To do so would turn

this judgment into an academic treatise and would defeat

my!object, which is to attémpt‘to clarify.the law as it

t

is applied in practice, as briefly as possible, and with

~a minimum Bf réferences to leégal subtleties and “juris- ~~7 777

prudential philasophizing. When I do refer, in what

1
- !

follows, to the views of the learned authors, without

- identifying the author or authors concerned, I do so-

solely in an effort to keepEthe-discussiod_brief and cer-

tainly not out of disrespect for the value of their con-

tributionsb'

| : _ .The best way to approach the problem, I con-

sider, is toc examine how the question of causation in

/cases ...
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cases of common purpose has been dealt with in the deci-

j
sions of this Court, and to divide the enquiry into two

stages, viz the pericd before the jddgment in 8 v Thomo

and Others 1969 (1) SA 385 (A), and the period thereafter.

Before 1969 this Court, in its judgmeﬁts in
cases of common purpose, did not pertinently address the

gquestion of causation, speaking generally. An exception

was the minority judgment of SCHREINER JA in R v Mgxwiti

1854 (1) sAa 370 (A) at 381 G - 383 B, which was concerned

with a so-called case of "joining in".  That type of

situation can be left out of consideration, for it does

not arise on the facts of this case: here, each of the

accused (i e

the six convicted of murder) became an active

participant in the pursuance of the common purpose prior

to the first fatal wounds being inflicted on the deceased.
In the reported cases before 1969 clear instances can be

found where this Court upheld the;conviction of an accused

for murder, on the basis of common purpose, where no

fcausal ...
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i ' causal connection had been proved between the conduct of

the accused and the death of the deceased. I shall men-—

tion three such cases. The first is the majority judgment

in Mgxwiti's case supra. I had eoccasion to analyse that

judgment in S v Khoza 1982 (3) SA 1019 (A) at 1051 E -

- e e oo o= 1052 A,-and-there is no need to repeat. what was -said - - - - o

there. . The second is R v Dladla and Others 1962 (1) SA

307 (A) at 311 A—-E, which was also referred to

- B, case supra at 1052 B. . In.both Mgxwiti's case

Dladla's case supra the Court was dealing with
who had participated in a.murderous mob attack

: ceased, but whose own conduct was not shown to

tributed causally to the deceased's death. There 1is a

in Khoza's

‘and

an accused
on the de- -

have con-

. . - close resemblance between the facts of those two cases and. .-

the facts of the preseﬁt case. The third case‘to'which I

would refer, was of a somewhat different nature. It was

e — . T P i et e

of a kind which otcurs more frequently -in practice, but in--*

which the principle relating to causation in the context

Jof ...
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of common purpose must be the same. The case'is S v

- Malinga and Others 1963 (1) SA 692 (A). Five accused

had set out iﬁ a motor car to commit the crime of house~
breaklﬁquitﬁ inténtlfo steal and theft. Accused No 4
was armed, to the knowledge of the others. On leaving
the scene, the car in which the accused were travelling
was overtaken by a police car which tried to stop the car

of the abéused. Accused No 4 fired a shot and killed a

- policeman. . An appeal against the convictions for murder

of the other four accused was dismissed. HOLMES JA
(with STEYN CJ and WILLIAMSON JA concurring) pointed out

at.694 F that

"..... the liability of a socius criminis

is not vicarious but is based on his own

- .- mens rea",
and went. on to say at 695 A-B:

‘ “In the present case all the accused knew
'1“‘“-+-~*--that.they were going on a hoﬁsebreaking
expedition. in the car, and that one of

them was armed with a revolver which had

been obtained and loaded for the occasion.

/1t ...
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It is clear that their common purpose
embraced not only housebreaking with 1ntent_
;to steal and theft, but also what may be
itermed the get-away. And they must have
foreseen, and therefore by inference 4did
foresee, the possibility that the loaded
Eflrerarm.would be used against the contin= .
gency of resistance, pursuit or attempted
.Capture. Hence, as far as individual mens

.rea is concerned, the shot fired by accused
'No. 4 was, in effect, also the shot of each

) af the ‘appelilants.” T T e e e

" {My emphasis..}

In my view, on the facts ‘of that case it was impossible

“to find: any causal connection between any conduct of the

appellants and the death of the policeman. The conclud-
ing words{in the passage;of the judgment of HOLMES JA,

quoted above, which I have emphasized, constitute a clear

recognition, in my opinion, of the principile that in

ST - cases of .common purpose the act of one participant in

causing the death of the deceased is imputed, as a matter-

of law, to the other participants (provided, of course,

A S e ST e W TS

"“that “the hecessary mens rea .is present)...-- - .. ':xﬁaér.:.lz

In Thomo's case supra at 399 i f it was stated

!
T

/in ...
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in general terms? which includ%d a reference to a socius,
that on a charge?of murder it ﬁas necessary to prove that
the accused was éuilty of unlaﬁful_coﬁduct which caused
ér'cohtrisutéd c;u;ally'to the death of the deceased. . In
Khoza's case supra at 1056 D —:1057 B I expresse@ the view

~ .. _that, in so far as the statement related to a socius, i e
a partic?pant in:§ c?mmon purpose, it was obiter and in

conflict with authority. This view is borne out, I con-

- R sider, by the caées to which I have referréd above. In

addition, there is a further case to which I would now

refer, which is most interesting. It is S5 v Madlala

N
i

1969 (2) SA 637 (A). Igggg'é case was reported before

"ﬁ;alélé'é case j'in i969 (1) sA 385, but in fact the

. judgment in Madiala';pcase was§delivered on 21 November
1968, before the judgment was delivered in zhggg's case,
on 3 December 1968. i STEYN CJ was a party to both

‘?*~4;ﬂ4“r~-ﬁ‘isvjudgmentsq_ahdFWESSELS JA, who wrote thé judgment in

Thomo's case, concurred in the judgment in Madlala's case.

/In ...
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In the latter case HOLMES JA said at 640 F-H:

"It is sometimes difficult to decide, when N
two accused are tried jointly on a charge
of murder, whether the crime was committéd

.= .+ T _ by one or the other or both of them, or by
neither. Generally, and leaving aside. the_
position of an accessory after the fact,_an
accused may be convicted of murder if thé

killing was unlawful and there is proof -

{a) thqt he 1nd1v1dua11y kllled the deceased,
with the required dolus, ¢ g by shooting

him;- or
(b) that he was a party to a common purpose’

to murder, and one or both of them @id
Lo e o . the deed; or : o ;"f

-~ ~-—-{¢)—that he-was -a: party--te-a common punboséa___
to commit some other crime, and he'foref
saw the possibility of one or both éf
them causing death to someone in the
execution of the plan, vet he persiéted,
reckless of such fatal consequence,'and'
it occurred' . _See §_ v Mallnga and Others

1963 (1} sA 692 (AD) at p. 694 F~H and
p. 695; or ;

e o . {d} that_the accused must fall w1th1n (a} or

" (b) or (¢) - it does not matter Whlch
for in each event he would be gu11ty of

murder."

In this formulation of the 1egal 9051t10n relatlng to com-

SR e T me- - = s B ] a e T
= P L L =~ R L U

R - - U A U G, & U

i

mon purpose it is quite clear, in my opinion, that there

is no room for requiring proof of causation on the part

/of ...
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of the participant in the common Qurpose who did not "do
the deed"” (i e the killing). This fortifies my view
that it was not intended.in Thomo's case to lay down that
-'a causal connection héd'to be estgblished between the act§

of every party to a common purpose and the death of the

deceased before a gonviction of murder c¢ould ensue in

respect of each of the participants.

-After 1969 this Court centinued to deal with

cases .of common purpose without adverting to the guestion

of causation. Convictions of murder were upheld in cases

where the accused's own acts, although showing an active i

association with the furtherance of a common purpose,

mostly to rob, were not shown to have contributed causally

— . to the death of the deceased. Two examples, following

3

ciosely upon Thomo's case supra, are to be found in § v

Williams en h Ander 1970 (2) SA 654 (A) at 658-659, and

hiﬁ@ywﬂ“‘*“S*Q‘Kramefien'hndefe 1972 (3) sa 331 (A) at 334. Jumping:

some years, the same pattern appears in more recent

/decisions ...
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decisions of this Court: see e g S v Shaik and Others

1

93.

1983 (4)ESA-57 (A) - note especially at 65 A: ".....

the act of one becomes the act of the other if that act

is done in pursuit of a common design® (my emphasis);

S v Talane 1986 (3) SA 196 (A) at 206 E - 207 A; and

S v Mbatha en Andere 1987 (2) SA 272 (A) at 282 B - 284 C. = _

. Of particular interest is s v Nkwenja en 1 Ander 1985 (2)

aﬂgwo appeilqngs“in‘that-cpsg‘pqq decided to rob.the two

SA 560 (A), which was a case of culpable homicide. The

occupants of a parked motor car.

They simultaneously

"opened two of the doors of the car, one on each side, and

assaulte@ the occupants, one of whom died.

not be established which one of the two appellants in-—

__flicpedvﬁhg_igjg;ies_gn the occupant who was killed.

It could

“-trial Court found that doTus was not proved, but culpa

was, and pbnvicted both appellants of culpable.homicide.

;;;Qn;appeal:thiS-Court:ﬁas:éiﬁi&ed.onnthe-question,whetherh_A:;;-

on the facts, culpa had been proved against the appellants.

/The
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The majority of the Court found that it.had, and sustained

the convictions. JANSEN JA, delivering the judgment of

the majority of the Court (JOUBERT JA and GROSSKOPF AJA

Sl '%onchrring), said the following at 573 B-D:

“Die appellante het saamgewerk met die ver-
wesénliking van die gesamentlike oogmerk.
L__- . Op.grond van die voorgaande blyk dit dat
beide gehandel het met culpa ten opsigte
van die dood wat ingetree het. Strafbare
manslag is die wederregtelike, nalatige
doodslag van n ander en behels in die alge-
meen die vereiste van n kousale verband
tussen handeling van die beskuldigde en
wem- - - die-dood. -+ - In- die onderhawige geval is
dit onseker watter appellant die dodelike
geweld toegepas het en sou dit moeilik wees
om aan die een of die ander van die appel-
lanpe n handeling toe te skryf wat conditio

. . ~ sine gua non van die dood was. Maar in ons

_Qqakﬁyk'wogd ;n gevalle scos die onder- -
hawige, waar daar voorafbeplanning was en
dan;@eelneming aan verwesenliking van die

 _ggsamed;1ike oogmerk, nie altyd streng aan

I e R LRI

die vereiste van kousaliteit (sine gua non)

gekleef ten einde die een deelnemer straf-

: ' regtelik aanspreeklik te stel vir 'n gevolg

N van die handeling van n ander deelnemer nie.
Sonder om die juiste grondslag van hierdie
-~;r¢:;;4;;£~g;fxvpﬁmxuwa;ﬁiZaanspreeklzkheld uit te stip wil dit my voor-
' kom dat albei appellante wel aan strafbare
manslag skuldig is ..... "

i /Iin ...
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In my opinion these remarks constitute once again a clear
- . . . 1

1
I

recognitién of the principle that #n cases of common pur-
pose the aét of one pérticipant in'cauéing the death of

— . thé‘deceased is imputédf as a maﬁtér“of‘léw, to the other .
participants. The reference to "?oorafbeplanninﬁ“ is

not significant, for it is well established that a common

purpose need not be derived from an antecedent agreement,
- but can arise on the spur of the moment and can be in-

ferred from the facts surrounding the active association

with the furtherance of fﬁémcommaﬁjﬁeéign. Nor do I

consider that the words "altyd" and "streng" really gqualify

. i
the effective application of the géneral principle.

I turn now to a number of cases, decided in

this Court in the early eighties, which have given rise

- " to uncertainty.

In § v Williams en n Ander 1980 (1) SA 60 (A)

e T o e SR OUBERT - JA” explained the difference between liability "as =

a co-perpetrator ("mededader™ or principal) and liability

: }
/as ... ;
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1

as an accomplice {"medepligtige” or accessory) and safd,

.t

in regard to the latter, at 63 E/F: o ;

"Volgens algemene beginsels moet daar 'n

"kousale verband tussen die medepligtige
se hulpverlening en die pleging van die
'misdaad deur die dader of mededaders

bestaan."

-This remark..has. given. rise to the question whether, in
relation to cases of common purpose, some kind of causal
connection is required to be proved between the conduct,

of a particular participant in the common purpose and the

death of the deceased before a conviction of murder can
be justified in réspect of such a participant. In my
view the clear answer is: No. It seems cléar to me .
.-tﬂag thé Cour£ in Williams's case was not dealing.with
the-iaw relating toicogmon purpose at ali. The only

reference to common purpose in the Jjudgment appears at

62 F-G, where, in dealing with the facts, JOUBERT JA said

LEET T et = hat i Was not to be accepted that the accused had en-’

tered the train coach with a common purpose to commit a;

/crime ... 1
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‘crime ip which thelweapons would be used wﬁich were in

- fact used‘later-to assault the victim. In my view the
Court in Williams's case did not intend to supplant,

;.qualify, or-detract from, the.substance of the praéticeﬁ
of the Courts in relation to common purpose. I’expressed

this view in Khoza's case supra at 1054 C. It has turned

out to be correct, having regard to the manner in which
cases of common purpose have c¢ontinued to be dealt with in

the decisions of this Court subsequent to Williams's case,

‘as mentioned above. “In the present case I am dealing™ ™~

with the position of the six accused who have been con-

victed of murder solely on the basis of common purpose..

e Accordingly there is no need for me to enter upon a'disr

cussion of the purport of the above-quoted remark .in con-

nection with the liability of an accessory, or of the
view now held by some authors that in cases of murder

“there is no room for basing liability on "medepligtigheid"”.

For practical purposes, in applying the law relating to

cases of common purpose, the judgment in Williams's case

/can ...
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can safely be left ocut of consideration altogether.

In S v Maxaba en Andere 1981 (1) SA 1148 (A)

VILJOEN JA, having referred to Williams's case supra,
1 : I

said at 1155 E-G:

"Ek wil met eerbied saamstem met Burchell en
Hunt 8 A Criminal Law and Procedure band 1

‘te 363 dat daar geen towerkrag opgesluit is
in die sogenaamde leerstuk van ‘common pur-
pose' nie. Socos uit die passasie hierbo
uit Williams se saak blyk, moet, waar daar
deelneming aan n misdaad is, elkeen van die
deelnemers voldoen aan al die vereistes van
die betrokke misdaadomskrywing voordat hy as
mededader skuldig bevind kan word. Moord 1is
h gevolgsmisdaad. Indien die Staat mede-
daderskap wil bewys, moet hy bewys, nie al-
leen dat elke deelnemer die nodige opset ge-
had het om die slagoffer te dood nie, maar
ook dat sy aandeel bygedra het, daadwerklik
of'péigies, tot veroorsaking van die doecd."

_With great respect, I do not agree with the tenor and ef-

fect of these remarks. The learned Judge's approval of

the statement by Burchell and Hunt that there is no ﬁagic

. =~ zabout- the ~*doctrine" of common purpose, as a basis for-his- -

conclusion that a causal connection between the conduct of

/the ...
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!

the perpetrator and the death éf the deceased must be

T

proved, rests, in my respectful opinion, upon a miscon-

ception of what the learned authors sought to convey by

that statement. ;A'reading of the passages at 363-<5 which
constitute the context in which the statement appears,

authors were concerned with the

shows that the learned

theme that the liability of a party toa common purpose

~was not vicarious but was founded on his own mens rea.

This theme was déveloped apropos of the view expressed in

the earlier cases that liability in respect of commeon pur-

pose rested on an implied mandate. But the learned

- ] -
'
'

authors certainly did not intend to convey that it was

necessary to prove a causal link betweén the conduct of a

- : party’_to-the-cb@mon purpose and the death of the deceased.

On the contrary, they said, in conformity with the case .

law referred to above, at 364:

constitutes the participation - the actus

reus. It is not necessary to show that

; i
' ; /each ...

=z . meaw s “Agsociation™in- a- common illegal purpose: - - e
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é
each party did a specific act towdrds the
attainment of the joint. object. iAssociation
in the common design makes the acﬁ of the

principal offender the act of all.™

And in a footnote they added:
"Moreover, -it is not necessary to show that
there was a causal link between the conduct
of each party to the common purpose and the

unlawful consequence, see above, p. 352".

The references tb Burchell and Hunt above are to the

first edition; . in the second edition, see at 430-5. The

learned authors have retained the "no magic" statement

‘'referred to above, which is perhaps unfortunate, since it

tends to suggest that a question-mark should be placed

against the manner in which the Courts have dealt with

- . cases of common purpose in recent times, which I think is

unwarranted. I should add that%I myself see no "magic"

in the practice of the Courts - but I do see a lot of

common sense and expediency in it. Reverting to the

remarks of VILJOEN JA quoted above, he referred to a

m I s rmET e Tm LRl LR

causal contribution to the death pf the deceased, “"daad-

/werklik é..
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ﬁerklik of psigies", and at 1156 F/G he again meh;ioned a .

"psigiese bydrae ..... tot die dood van die'oorledene",

thus adopting the approach of some authors. With respect,

‘it .seems Eo-me~that'thevééﬁcept'bf "“psychological causa-

tion" is so nebulous that it is practically incapable of -~

effectlve appllcatlon. In any event, VILJOEN JA's re-

quirement of a causal connection in cases of common purf

--Qose»Ls-cIearly in- conflict with the great weight of "

authority constituted by the decisions of this Court,

both before and after Maxaba's case, as dlSCUSSEd above._

Finally, the reguirement of a causal connection in the

guoted remarks of VILJOEN JA was clearly an obiter dictum, . .

~" --as ‘he-himself pointed ‘out at 1156 F=G.  ~In the result, =t

the judgment. 1n Maxaba s case, in so far as it relates

'to’the.qugstion_of_causation,'caﬁ safely be Lgnq:éé in

the future treatment of cases of common purpose.

R - _“ln S v Khoza“1982 (3) sA- 1019 {a).. the judgments__v,

of CORBETT JA and myself reflect a difference of opinion

Jfas ...
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as to the liability of an accused "joining in™ in an

-"assault upon_a person who has already been fatally wounded.

" As I have indicated; that preblem does not arise. on the

-“'facﬁé'of"ﬁhe_présent7case. Consequently no moré need

be said about it. I would merely point out'that in the

. passage in the judgment of CORBETT JA at 1036 F ~ 1037 a,

T

in which he referred to common purpose, there is nothing,
in my respectful opinion, which militates against the

views I have expressed above.

In § v Dani&ls en h Ander 1983 (3) SA-275 (a)

the préblems of causation_discussed }n three of the judg-

ments (those of JANSEN JA, TRENGOVE JA and VAN WINSEN AJA)

in respect of accused No 1 in that case, arose because of

t -

_a finding by the learned .Judges that a common purpose

- between the two accused in that case had not been proved.
T e . . N

These problems are accordingly not relevant in the present
;3AcaSe.Qiminrthetjudgment-of NICHOLAS AJA the matter was - - -

dealt with on the footing that the conviction of accused

E
: /No 1 ...
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No 1 in that case could not be sustained on a considera-

]
]

tion of the problems rela%ihg to causation; but, signifi-
caﬁtly, he upheld the'con§iction on thefground that a
.common pufpoée between thé_accuséd to rob and kill the
deceased had been proved gsee at 302 F, 504 D-H}. In.my

judgment I found that a common purpose between the accused

cm——— R . e e e e i m——————r i ——— e i mr e ——mat Akebrir iy m e man - - o o oeen e - . D oem e e tran mmna s

to rob the deceased had been proved. At 323 E-F I said

the following:.

"Volgens my beskouing is die geldende regs-

. _.posisie dat, waar een_van die deelgenote _ _

tot n gemeensképlike oogmerk die handeling
verrig wat die ‘dood van die oorledene ver-
corsaak, en daar by die ander deelgenote

die nodige mens rea aanwesig is, die handel-
ing van die een wat die doocd veroorsaak, as
n kwessie van fegsbeleid, beskou word as

di¢ handeling van al die deelgenote ..l.."

;”I_a@herg‘ﬁq_ﬁhaf;view;wbedaﬁse_it seems to mq_thag_}t"isrr" -

borne odt;by the cases. decided in this Court, as discussed -
above. 1-Iﬁwoﬂ1d add thistobsérvation: 'the-approach re-

-

= ;;e;:Laﬁﬂ;;::rffIééteéuinftherpassage;just-qutedﬂhas'heen applied,-&n ~. '~ : -

effect, in many cases of common purpose decided in the

/Provincial ...
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i

Provincial and Local Divisions which in recent years have
: _ ' ;

come, and are currently coming, on appeal before this
Court, without the validity of the approach beinq quest-—

ioned, but which never reach the;Law Reports.

That being the existing state of the law re-
-—lating. to common purpose, it would constitute a drastic

departure from a firmly established practice to hold now

that a party toa common purpose cannot be convicted of

murder unless a causal connection is proved between his

conduct and the death of the deceased. I can see no good

reason for warranting such a departure. Many of the

- authors who are opposed to the practice of thelCourts have

criticized its origins, both in relation to its rational-

i

'_isation.on the_BﬁsiS'ofﬁimplied;man&ate and in-‘-relation

" “to the fact that it first came to us via the application

of”EngliSh law. Iﬁ’passinq I would say that the much

s ”“‘*Tm::f¢*4“**maligned“notibn“éf impliéd mandate seems to me not e

to  be without merit, now that it is well recognized

/that ...
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5 o that the liability of an individual accused rests on his

own mens rea alone (whether dolus directus or dolus even-

tualis)}, and that the English origin of the practice is

.A;@;éa;on‘éer se for rejed{ing it, if i£ satisfies ‘the |
exigencies of the administration of our own crimipal law.

~o e eie s -~ - ----But -that. is..by the way; for thg_purﬁéé?;ﬁqf_;h};_jqdqqgn@nu
matters of merely historica} interest can be left aside.

What. is more important is that the authors who are critical

- C of the. practice of the Courts do not appear to have pro- .

blems with the actual results achieved in the vast majority
of cases. In the main the criticism is based on the argu-

ment that causation is a fundamental element in die defi-

nition of the crime of murder, which cannot be ighéied;q

e .« = —-..and.it is said also that the concept of active association

"with the act of killing by another is too vague to serve

. as a touchsteone for liability. In my view, however, in

PRSI N - A= T

’é#“““hady;éaseé*where—accepﬁable-(and-required)'results‘are R

achieved by means of imputing the act of killing by one

person to another person by virtue of a commen purpose, the

/adherence ...
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adherence to the requirement of a causal connection™
between the Conductlof the latter person and the death of
‘the deceased would necessitate . stretching the concept

of causation, inter alia by resorting to the device of

"psychological causation", to such unrealistic limits as
to border on absurdity. ---In the process- there would be
present a greater measure of vagueness and uncertainty

than in regard to the application of the test of active

" "association with-the attainment of the common purpose.

In any event, I do not think that the application of the
1attér»test presents unmanageable problems. It simply
involves an assessment of the facts of the particular case,
;nd the factual issue to-be resolved is no more difficult
té'fesolve phan many other factual issues encountered in
ény crimiﬁél caée. The position of accused Nos 5 and 6

in the present case can be taken as an example. The

“trial Court foiind €hat it had not been proved that they

had had the intention to kill the deceased. On the facts

/relating ...
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relating: to their limiﬁed participation in the events,

prior to the setting on fire of the deceased's house, it
might as well have found that the evidence fell short of
proving an active association on' their part with the pur-

pose of the mob to kill the deceased. In regard to two

v m— RS- —— —— EE R - - ——

cases mentioned earlier, however, viz Mgxwiti's case
supra and Dladla's case supra, some authors have - criticized

“or gueried the result"drrived at, as did counsel for the

accused %n the present case. I do not consider those

cases to:.have been wrongly decided, but for present pur-

poses the point to be stressed is that if it is assumed
! - ’

- that the correctness of the result in those cases is de-

"batable, that would be so, not because of doubt as to

whether a causal conneciion had been proved between the

-~acts of the accused and the death of .the decéased in each

case, buﬁ because it would be arguable whether, as a

‘a_-:matge;,qf_ﬁatt, the evidence showed an active association

by the accused with the acts of the mob which caused the

/death ...
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" death of the deceased. i

In the present case, on the facts outlined
earlier, there can be no doubt, in my judgment, that the

individual acts of each of the six accused convicted of

murder manifested an active association with the acts of

—~ the  mob which éauséd the death of the deceased. These

. accused shared:a common purpose with the crowd to kill

the deceased and each of them had the requisite dolus in

é .
- respect of his: death. Consequently the acts of the mob

!

which caused the deceased's death must be imputed‘to each

of these accus?d. -

I should mention that counsel for the accused

argued that thé final act of setting the deceased alight
fell outside the purview of any common purpose to which

i :
the accused were parties and that they could therefore

;
not be held réspodsible for the deceased's death. There
Rt

S Lra e e e

is no substance in this argument. On the particular

i

facts of this case the preciSe manner in which and the

;

{ /precise ...
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precise means by which the deceased was to be killed were

irrelevant to the achievement of the common‘purpbse.

For these reasons the first ground of‘appéal
fails. . . 5 o T e ) N AR
The third ground of appeal relates to the con-

victions of all the accused for subversion. In view of

- .. e de e em i o e e mp e L et rma ma e e L e . 3

the way in which the argument developed in this Court,

- this ground of appeal can be disposed of briefly. . The

_charge against the accused was based on the follbwing pro-

visions of sectlon 54 (2) of the Internal Sécurlty Act 74
5

of 1982 ("the Act”): . ;

- j

i

1
"{2) Any person who with intent to achieve

any of the objects specified in paﬁa*
graphs (a) to (d), inclusive, of sub-’
section (1) - ;

' i
1
i

T e e - e w—e--l@) -~Causes or promotes_generaI disloca- - .

tion or disorder at any place in
the Republlc. or attempts ‘to do so;

LR B A A L A )

(e) prevents or hampers, or'déters any
R T B . .. person from assisting in, the main-
N o m";tenance of law and order at any
place in the Republic, or .attempts
to do so0; ' |

LI I I R )

/shalil ...
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shall be guilty of the offence of sub-

version .....

The paragraphs in section 54 {1} on which the State relied

in the charge read as follows:

"{c) induce the Government of the Republic to
do or abstain from doing any act or to
adopt or to abandon a particular stand-

- - - point; or

{d) put in fear or demoralize the general pub-
lic, a particular population group or the
inhabitants of a particular area in the

Republic ....."

.In terms- of section-54 {8) the expression "Government of '

the Republic" includes inter alia any institution contem-

plated in section 84 (1) (f) of Act 32 of 1961, and the

t

last-mentioned section refers inter alia to "municipal

institutions ..... and other local institutions of a simi-~

" lar nature“;'“ Section 69 (5) of the Act provides:

- "If in any prosecution for an offence in

- terms of section 54 (1) or (2) it is proved
_ _ ~_ that the accused has committed any act al-i
e “??ﬁ““:Tﬁ_”*‘““?*;:*"”:leged’indhhe‘charge, and if such act resulted
or was likely to have resulted in the achieve-
ment of any of the objects specified in sec-
‘tion 54 (1) {a} to {4}, inclusive, it shali

/be ...
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be presumed, unless the contrary is proved,
. ' that the accused has committed that act with

intent to achieve such object.”

The particular facts on which the State relied in support

P e

-of the charge were set out in a schedule annexed to the

indictment. It is not necessary to reproduce that sche-

formed by the mob at.or in the vicinity of the deceased's

house, with which the accused made common cause, and which

.have been summarized earlier in this judgment.

Those facts‘having been proved, the trial
Court found that the conduct of the mob, which included

the! accused, fell within the ambit of paragraphs (a) and

{e}_of section 54 {2) of the Act. This finding was

T 'Trigﬁtly'not‘challenged'on'behalf of the accused. -wQOngthe-_m—.
facts of this case there is accordingly no need to embark

upon a general discussion of the precise scope of the

' paragraphs in question. =

With regard to paragraph (c} of section 54 (1)

/the ...
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i ' 'the triai ?ourt-found that the town council of Lekoa was
an institu;ion as contempl&ted in section 84 (1) (f) of
Act 32 of 1961. This finding was not challenged either.
‘The fri;i.Coﬁft found further that the acts of the mob
were directed at inducing the town council of Lekoa to
e - ébstain”fromwenforcing the payment of increased. service .
levies, an§ that such was indeed the result.of the riots,
.since.it aﬁbeared from the evidence that the town‘council

subsequently decided to abandon the project of levying

increased éharges. With regard to paragraph (4) of sec-

tion 54 (1) the trial Court found that there was ample

; evidence to show that the inhabitants of Sharpeville were

put in fear by the rioting mob.

;

‘%‘ < + - ©=-In their-evidence all the accused denied that
they had any intent to achieve any of the objects speci-
‘fied in pa?agraphs (c) and (d) of section 54 (1). The

;?Eriai”Ebaff_fbhné,lﬁéﬁévér, that they had failed, oh a

i balance of;probabilitiesr to rebut the presumption provided

|

i : /for ...
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for in section 69 (5). Thi% was the only ?indinq of the
triaI'Cogrt, on this aspect of the case, whibh was chél-
lenged on appeal. It Qas argqed that the trial Court
'3hodialﬁave accepted the deni;ls tf the accused. The
argument was doomed to fail,:% Not tnly were the de-
‘nlals.of the §cgusedqugtrary tg the probab}%;t&gs emerg-
ing from the evidence, but the trial Court also found thét

all the accused wére untruthful witnesses. i The record

shows that the trlal Court had good and suff1c1ent grounds

R —__ PP PR A,

for rejecting the evidence ofieach of the accused.' Ac-

LR

cordingly there is no room for this Court to interfere with
T . .

the finding of the trial Court.

So the thlrd ground of appeal falls also._

!
"""Accused Nos 5-and- é 1t'wiII“be‘récarrea;*ﬁeréﬂﬁ*m'T-

given leave to appeal against.their convictions for public
violence. It can be assumed that the leave was based on

= e MUY S — s e - - - - - 1 - -
e el ..,...._..-----f-a PR ot <-*--—--|—--—-v--- - S e —r T o il -

the ground that there was no dlrect ev1dence thét'eltﬁef

Jr—

of these accused had actually:thrown any stones themselves.

i
f
H
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On the facts of this case, however,-it was not neéessgry
fo; the State to prove that these accused had theéselves
thrown' stones, for the evidence against‘them espaﬁlished
cleafly tﬁat.they'weée in the forgf?ont,of the stone-
throwing mob, and thus that they associated themsglves
_gith,“and‘so_wgf?Apar?;eg_to, the execu?ion of a common
purpose to commit a riotégs and vio}ent.disturbance of the

public peace and security and invasion of the rigﬁts of

others (¢ £ R v Wilkens and Others 1941 TPD 276 at 289,

297; R v Cele and Others 1958 CL)Sh144 (N) at 153 8-C}. On

the other hand it is clear that the very same conduct of

these accused, on which their convictions for public vio-

lence were founded, constituted the essential basis for

"their convictions for subversion. It is for this reason

~ that the question was raised in argument before this Court, as
‘mentioned earlier, whether it was propef to convict these

s misiw.-n-- waccused. both. for subversion and for public violence. . In .

my view it was not. Not only were the acts of the accused

/which ... |
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which constituted the basis of each of the convictions
exactly the saﬁe; but the nature of those acts, in the par-

ticular circumstances of this case, was in substance very - ~

¢

. similar for the purposes of either of the convictions. The .

causing of "general dislocation and disorder" and the
preventing or hampering of "the maintenance of law and
ofdér", for the purposes of paragraphs {(a) and (e} of sec- -

tion 54 (2) of the Act, simultaneously involved the force-

ful disturbance of the public peace and security and in-

__;ya51on of the rlghts ‘of” others, for the purposes of public.

[ L e m Rt W oo emr e e [ —

violence. On the particular facts of this case the
proof of the former necessarily constituted proof of the

latter. In substance the punishable conduct was the

e = i

same. The only difference between the two crimes, in

the circumstances of this Case, was the specific intent . . .._

required for Subversion; as described in paragraphs (c)

and (d) of section 54 (1) of the Act, which was, in terms

v ma,

A T e e e = -l
2 e ey el - i mram

of section 69 (5), presumed agalnst tﬁe accused to have

been present, and in one respect, viz the putting in

/fear ...
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fear of the inhabitants of the area (paragraph (d)), the

intent 1arge1y coincided with the intent involved in pub-

lic violence as well. In these circumstances, applying

the considerations of common sense and fairness referred -

to in R v Kuzwayo 1960 (1) SA 340 (A) at 344 A-C, these

accused ought not to have been convicted of both crimes.

I may add that the trial Court was probably not alerted

to the position discussed above, because the convictions

for public

violence were considered in the context of

competent verdicts on the charge of murder. Had all the

accused been charged originally with both subversion and

public violence the difficulty would have been more imme-

"diately apparent. In the result these convictions of

accused Nos 5 and 6 and the sentences imposed on them in

" respect thereof cannot stand and will be set aside.

- -cumstances

of murder.

I turn next to the guestion of extenuating cir-

'in- régard to the 'six accused who were convicted

None of them testified on this issue, but on

/behalf ...
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behalf of them evidence wés given by Professor Tyson, a
: _

highly qualified and experienced psychologist. I do not -

propose to discuss his evidence in detail. The trial

Judge dealt?fully with it in his lengthy and careful

judgment on extenuating circumstances. The effect of
" Professor Tyson's evidence is summarized in the following - - - -

passagesy

"I consider, on the basis of my assessment of
_‘;fEhe;psthologiCal literature, that it is high-

‘'situation will experience de-individuatioﬂ .

'‘and that this de~individuation will lead to di-

1minished responsibility in much the same way

}as do the conshmption of toe much alcohol or

‘great emotional stress."

Il

It was argued before this Court that the trial Court had
{ L _ . ~
misdirectedpitseLfAin-finding,that“thg;g_were:np_ex;enuat:

'ing circumstances, in view of the unchallenged evidence of

Professor Tyson, as summarized above. I am unable to accept
] - -

““FYhis argument: *'The Views expressed by the witness were=ofirss
a wholly géneralized nature, and unrelated to ‘the individual

|
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accused. The géneralization of the probability referred
. R

1
*

to by the witness cannot be speéifically related to any

iﬁdividual gccuséd in ﬁhe absence of any evidence at all
- . .~ regarding the acﬁdal motivation and state of mina of such

individual accuséd. . No such e&idence was placed before

the trial Court.  The position in the present case is

governed by the reasoning in § v Magubane en Andere 1987
-~ . ..-{2) sA 663 (A) at 667 G - 669 E, which was concerned with

a different, but;nonetheless closely analogous, context.

3

ﬁCoﬁéé&ﬁently there is no room for finding that the trial

Court had misdirected itself in.its assessment of Profes-
. i i
sor Tyson's evidence..

‘-if'waslcontenaed further that the trial Court

. : , .
had misdirected itself ;n placing reliance on the remarks

of RUMPFF JA in S v Maarman 1976 (3} SA 510 (A) at 512 F -

513. A. Again, I am unable to accept this dargument.
. 'éz;;;ﬁ,%Sufficqfit;to;sayéthat_there is nothing.in the judgment . -—--"- .

L T 1 e e

L= g

of the trial Judgé which could indicate that the trial

/Court ...
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Court had referred to the interests of the community in

any sense other than that sanctioned by the’ remarks re-

ferred to. : é

-.l*;”I; was for the trial Court to assess thé matter

of extenuating circumstances. As is well known, the room

ment is very limited. In this case, it has not been

shown that the trial Court.;.“mmisdirected”itself.j- It

was not suggested that a Court could not reasoqablé have

1

arrived at the conclusion reached by the trial Couﬁt.

Consequently there are no grounds upon which this Court

* !
i

—
can interfere with the trial Court's finding that there

were-no- extenuating -circumstances. . = ° R T

“ Finally, as to the sentences imposed pyéthe*. o

trial Judge on all the accused in respect of theiricon--"

!

victions for subversion, it has not been shown that the
;

not exercised properly. There is no room for this Court

/to ...
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| to interfere with the sentences.

Thé order of the Court is as follows:

. Hitl) The appeals of appellants Nos 1; 2,

3, 4, 7 ;nd 8 (aécused Nos 1, 2; 3,

4, 7 and 8 in the Court a quo) against
“their convictions for murder anﬁ ﬁhe '

death sentences imposed upon them are

dismissed.

-  eme s s e s em(2) - The-appeals of all the appellants”
- against their convictions for sub-

version and the sentences imposed upeon

cem e DL o them in respect thereof are dismissed.

R " The appeals of appeliants Nos 5 and 6
{accused Nos 5 and 6 in the Court a

guo) against their convictions for

,4ﬂ‘;gglﬁh;':‘dﬁ:_if;qzrgilﬁ;“&;'dpubligiviolence and the sentences im-

posed in respect thereof are allowed;

/these ...
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these éonvictions and -sentences are
set aside.
A.S. BOTHA JA

““"HEFER -JA

'SMALBERGER JA

- .~ CONCUR
BOSHOFF AJA~ T

STEYN AJA




