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The gquestion for decisicn in this appeal 1s wnether

the Lenowa Indemnity Acz, ne. 3 ol _98B6, 1s. valld. In che
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Transvaal Provincial Division JJRLZWIS J neld —hat it was,

and accordingly gave judgment in favour of the respondent.

With the leave of the Court a Juo tie matter now comes on

appeal befores us. This issue arcss pursuant =2 a claim

As a result of admissions in the ragpondent'

in
'
|,—l
{1
i
i
-
o,
0
th

an agreement reached during the prs-trial confzsrence, all

the facts were commecn cause. They may be summarized as

Tollaws.

The appellant is an adult woman. on 21 July 1285

members cof the Lebowa police force wrongly and intentionally

assaulted and belittled her. In doing so, thev injured and

impalrad her dignity and self-=stssm and causzsd onar certailn
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ln the amount of Rl 200 OO. At all relevant tlmes the sald
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members of the Lebowa police force were servants of the re-

spondent and were acting within —hs Sourse and scopa of
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It wags common cause in tha Court a guo as well as

on appeal that, but for the provisicns of the Lebowa Indem-

nity Act, the appellant was entitlizd by virtue of the ad-

mitizd ZzctsE zet out izDove, T2 oziIctI2d I her claim acalinst
the respondent. The issue between the parties was expressed

as follows in the pre-trial minute:

I|3.

In defence of Plaintif#'s claim, the Defendant

reiiz=s scolely on the provisicns of the Lebowa
Ind tv ACt, Mo. 3 ol 1#86.
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The 1ssue winlch remains in dispute betwesn the
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parties and Wthh is to be trled by uhe above
‘ “ Honourable Court shall be conflned solely tc
the guestion of law being wnether:
4.1 The Lebowa Indemnity zct, Act MNo. 3 o 1986
promulgated in the &IIicial GazzTzI2, Lanowa,
No. 918 in Notice No. 1 of 1987 dated the
12th February 1987, —=zs the Zforcs éf law or
not, and
4.2 1in particular, in enacTing the said Act, the
Lebowa Legislative Assembly acted intra vires
its legislative powers or not?"
It was also expressly stated that if the Act was 1intra
virag it orovided a complets= delzncs= to ths anzsilant's
claim. In particular the appellant abandoned her right to

rebut the presumptions in sec. 1(3) ¢f the Act (cuoted here-

under) as well as her right to impugn the validity of the

Act on any ground other than that zhz legisiaturs acued
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ultra vires in purporting to pass 1it,

It is necessary at the outset to set out the terms
of the Lebowa Indemnity Act. They are as Eollows:

"ACT

To, indemnify the government, itslofficers and all
other persons acting under i1ts or their authority
in respect of acts, announcements, statements or
informaticn advised, commanded, ordered, directed,
done, made or published in good faith for the pre-
vention or suppression of internal disorder or the
‘maintenance or restoration of the good order or
public safety or essential services or the preser-
vation of life or property in any part of Lebowa;

and to provide for matters connected therewith.

BE IT ENACTED by the Lebowa Legislative Assembly,

as follows:=

1.{1} No civil or criminal proceedings shall be

instituted or continued in any court of law against -~

(a) the Government of Lebowa; or
{b) anv member of the Cabinet of Lebowa; or
(c) any officer or member of the Lebowa

Pelice Forcs; or

(@) anv gerscn =amploved in the public service
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(e) any persan actlng unaer the authorlty or
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by the direction or with the approval of
any member, c¢fficer or oerson mentioned

in paragraph (bl}. {c) oz (&),

by reason of any ach, INNCUNCEmM2nT, statament or

information advised, commanded, ordered, directed,
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the period commencing cn the Zirs- dav of June 1985
and ending on the eleventh day ©f June 1986, with
intent to prevent or supsress intarnzl disorder in
any part of Lebowa cor tTo maintain or r=store geod
order or publiec safety‘or essential services therein

or to preserve life or property tharein.

(2) <Sverv =uch Droczeifing wnich Tav nave hean
brought or commenced prior to the coming into
operation of this Act, shall lapse and shall be

deemed void.

(3} If in any proceedlngs inscltuctad against the
Government or against any member, cfficer or person
mentioned in subsgecticn (1)(b), {(c), () or (e),

the questlon arises wneIh=r Iny 3CI, innouncamant,
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statement or lnfcrmatinn Qvissd, Iommandcdod, nrders
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vised, commanded oraerea, alrected done, made
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or publlshed by hlm in good falth wlﬁhlan 1ntent
mentioned in the subseczion {1}, it shall be pre-
sumed, until the contrars is proved, that such act,
announcement, statement or information was advised,
commanced, ordered, 4d4irzcz=d, done, made Oor pu-—

blished by him in good faith with such an intent.

(4) The provisions of =his section shall apply
also in respect of anv &2Zault by any member, of-
ficer or person mentionsd in subsection (1}{bk),
(c), (d) or (e) to comziv with any provision cf a
law or regulation in connection with advising,

commanding, ordering, dirscting or doing any such

act aforesaid.

- -+ -+ 2, This Act shall be caliled the Lebowa Indemnity -

Act, 19%986.

Lepbowa 1s a self-governing territorv created in

terms of the National States Consctitution Act, no. 21 of

affirmatively ...




powers 1s contained in sectio

affirmavivsly and nagazTivel: _ne rrant T L=aslziacioe
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n 30{1) which, in so

far as it
is immediately relevant, authorizss zhe legislative assembly

of a seif-governing tarritory "To T3ds laws moT o Lnconsiscent

with thig hct with recard to all ma<tTere ralsrr=2d to in
Schedule 1" (section 30(1})(al}. Th=3s2 powers ar=, howaver,

to 1n the first schedule. Howewer, z—=Zorz T dea. wioth the Specliic
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items 1n the Schedule relied spcn 2v the vesoondent, T
- ¥ ¥ sy I I T T R R R T L L =t

propaose dis;gss;pg_thg principles to be applied in interpret-

.1ng the powers granted to the Lebowa Legislative Assembly.

In argument DbDerfore us 1t was commoen cause that these powers
Werz, Ln oShT oscTTooEd oCerminclos trizinzl wxnZ oo Zelzoarned,

This distinction had its origin 2

The Queen v. Burah (1878} 3 App.

an Act of the Indian legislature,

Cas. B89

British colonial history.
concerned

(P.C.)

at that time the Covernor-

FEnEraL-Ln-TIunacil, WwALZh ITunTI TIXTALL IoWsSI3 1o the
Lieutenant-Governor of Bengal. The majority of the High

Court of India had decided that this grant was invalid, re-

lying on the principle of delegarus non delegare potest.

This viaw was r=I2cTad ywozhe Srive CJouncil: IORD
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the following at p. 904:
"But their Lordships arz of the opinlon that +he
doctrine of the majorit. of the Court is arronsous,
and that it rests upon : mistaken 2w <f the

powers of the Indian Legislature, and indeed of
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Ture nd oy ;
Indian Legislature hac cowers exprsssly limited

Dy the Act of the Imperial Parliament which created
it, and it can, of courss, do nething bevond the
limits which circumscrizs these powzrs, But, when
acting within' those limits,” it is not in any sense’
an agent or delegate oi the Imperigl Parliament,

but has, and was intended¢ to have, plenary powers
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-as those of Parliament icself.™

The same principles were later applied to the provinces of

)
[¥u]

17 {pP.C. 1),

[
=1

32} 9 App. Cas.

L.}

Canada ({vide Heodge v. the Queen !

See also Dixcon, Devolution in Corstitutional Law, 1984

TSR 26 at 16, and Haxct=r, AdminlItrative Law. 2t 491).
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Hodoe's cass was Igiizwed In Scuzr Irica with rescect to

the legislative powers of provincial councils in Middelburg

Municipality v. Gertzen 1914 AD 3a-. In that case, at p.
330, INNES CJ descrizec 3 Canadian pryowvinclal lsgislacure as
"a bodv exercisginT wiitlhin Liug “uriziicTicn noton Zzlacanad
but an original, authcrity". He ccinted out that there were

important differences hetween the Zanadian constitution and

our own, and that the provincial ccuncils stood 1n a position

of zsubordirz-lizcn -2 =Fz Unigorn Zsrl_zTeEnT, ynlch tad no DEraa-
lel in Canada. He then continuec {(ibid):

"But ... both bodies derive their powers from the
same enactment, and reszricted though the authority

of our Councils may be, it 1s an original authority

drawn from the South Afr_can act, and not delegated
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position thus creaced 13, in some rESQECts,
unique- but I enterLaLW no doubt that a PrOVlnClal
Counc11 is a dellberat*\e leglslatwve bodv, and

that its cordinances duiy passed and assented to

0]

must be classed under iz catsgoe oL sSstatutes,

H

and not of mere by-laws 2r regulatlions, Thev
have full force of law within the Province, so
long as the 2are not ratugnant Lo arn 2ct of the
Union Parliament (sac. 356;."

Later he said, referring te the definition of a

=

provincial council's powers {at p. 55Z):

"The question is where o draw the line; and we

shall best znswer i+%, =

i

1% ggsms w0 me, by pbearing
in mind the. general principle which underlies the
position of the Council. As already pointed out,
that body possesses under the South Africa Act
legislative authority within its Province, but in
respect of certain defined subiects only. And

in deciding wnether or not there has, in any par-

ticular instance, besn a xcess of that authority,

"J
11}

[
r“
D \

-

Jard must e had to Ins maxim 'Quardo lew
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at p.
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embodied is of wide application, and bearing in

- T

mind the aim and scecpe =7 the Scuth africa Act,
I think we mav sayv that the legislative authority.

committed to the Councl. must {(in the absance aof

manifest intent to the InTrary! De Taken Lo in-

552-3:

"I take it, however, thzt no powers would be implied
which were not properly or reasonably ancillary to
those expressly conferrzZ. And it seems to me,

therefore, that authority given to a Provincial

iy nm s T e e O e mm o e e
LIUnCLL. TO Tmax Ccx = -.‘
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fied gubject must  (in-the-absence-of clear intent
to the contrary) be taken to include such legis-
lative powers as are reasonably required to carry
out the objects of the 2nactment, that is to deal
fully and efiectively w2th the subject assigned.
The limits of such reascnable regquirements would .

of course, fall to be czc¢ided by the Court in each

H

W

particular case.

at ...
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At the outser of his Zudgment (at ¢,
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CJ. mentioned the "difficulty of laying down a comprehensive
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test of wvalidity", and content=d himself "with a kbasis of

investigation sufficient for the siuciiation ¢ the particular
czse elzrs us", ewaminling e mors zhzan "The rzneval linzs

upon which an enquiry into the vaiiditv of ... ordinances

should proceed”. Nevertheless, the principlas enunciated by

I

him have been consistently applied by this Cecurt =aver since,

T T U D et - o G S S mgmmme 1 memee s oo
aLlIagudsh sOmetimes 10 SCHMEeWniaT LlIIZrsEntT -EnToigs e

Johannesburg Consclidated Investment Co Ltd v. Marshalls

Township Svndicate Ltd 1917 AD 662 at 666; COrange Free Statce

Provincial Administration wv. Luvt 1930 AD 394 at 400-1;

R v, Dickson 1934 Ap 231 at 233

i.d
4
¢
{




Cape Provincial Administraticon L2448 AD 638 at 6%, 672-3;

Johannesburg City Council v. Chesterfield House 1952(3) SA

R L R T T

OB (&) at 823 ¥F; S v. Le Granga 1962(3) Sa 498 (A) at 504

G - 305 B; Brown v. (Czape Divis_zcoz. Council and Aanother
197001y 83 =8¢ (X)) at 502 ¢; 2rIziacrsg Investmantz Lod v

Hart 1979(2) SA 922 {(A) at 932 p=.

In these cases it has ci%an been emphasized that

the validity of an ordinance depends on whether it deals
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of a provincial council, and not on the reasonableness or

otherwise with which the council has dealt with 1t. Thus,

in the Joyce & Mc Gregor case {(sucra at p. 672) SCHREINER JA

said the fcllowling:
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"... the principle thas Ixngliszd pDowars ars [0L o
he sxitandsd bsvond what Ls "oDronerio! sy 'vwe=acon-

ably' 'regquired' or 'necessary' or 'incidental' or ,

'ancillary' - all thess sxpressions ars to be found
in Gertzen's case (suprz) and later decisions in
this Court - does not zermit the Intreduction, as
1t were by a side wincg, 2i the T2sT Qi re2zzonanle-
ness. ... It is the connection between the main

[Ny
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thy
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provision that has tec o=z considsres, and once the
connection is sufficiertly close there is no juris-
diction in the Courts ts sxXamine tle wisdom or

policy of the exerciss ci the power.”

Moreover, "the tendenc, in interprs=zation is towards
ilgpzraiizy’ znd a JourT Wi reT Lizmml Zind that oz nrovUinclal

council has exceeded its powers (2. v. Dickson, supra, at p.

233. See also S. v. Le Grange (supra) at p. 504 G to 505 B).

The reasons given in Ger=tzen's case for recognizing

i

the oriaginal autheority of provinc:-zl ~Touncil

wera, apparant-




iy, the follawing. first, INNES 5 wmantionad the fact that the

provincial council and parliament both derived theilr powers

from the same extraneous source, viz., the South Africa Act

whnich was a British statute (ibiZ., D. 333). Zven in 1914
“hiE wag not sericioley sccuratsz, iz TINES DD nimzsliosscooniced
at pp. 549-30. Apart from the l=gislative powers granted

to prowvincial councils by the Scu=zh African Act, certain mat-

ters had been scheduled in the Fizancial Relations aAct, 1913,

fi it mim T et m T madaam oz S T R I S
5 IR 4 o Lo L PRAL -~ L AR I S S TR CLT I TR OSYCTULLCLE L

councils if and when the Governor-General-in-Council might so

decide and proclaim. In this recard INNES CJ said (at pp.

549-50):

"So zhat the poway Ceo m2xe ordinances mavy in ragard
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through a special Union statute, or (within the _

limits of the Financial Relations ac:t) by way of a
Government Proclamation. It i obvious, however,
that the extent ¢f the lzagisliative authority was

ndeadg

|3
b

intended o be thz sSame in =ach czase,

kg

U]

par. 12(2) of the Financial Relations Act express-

i

Vo8¢ wrovicdas. Thz Zorrzzo Tiew weuld s=sm o e

p—t
8]

that such authoriiy is in reality zlwavs derived
from the South Africa Act, even wnhere it is the
result of machinery which, though created by the

statute, has been extraneously set in motion.”

The fact that the South Africa Act was a British

p. 491, "merely an accident of history". After 1910 the

powers of provincial councils were freqguently amended, and

the relevant sections of the South Africa Act were themselves

repaaled by section 120 of cthe Reoun
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stitution AcCt, no. 32 o 1961. Since tnen the lecgislative

Jbowers qof provincial councils were, until their abolition by. . ..

. the Provincial Government Act, no. 69 of 1986, governed ex-

clusively by South African statutss,. It hras never peen, and
Tculd net D2, SuggestEd ThAat InlE rasuliad In Iny Shanes Lo thie
status of their legislation. The true position would appear

to be that the provincial council's legislative powers were

"original® because the legislatures wnhich bestowed those powers,

peing The Zriltisn and fourh Afr-oin Darliementz. wlensg iz
sO. It is interesting to note that in The Queen v. Burah

(supra), which, as far as I could ascertain, contained the

first authoritative recognition of the plenary powers of

calonial legislatures,
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powers was, 1n principle, the same as that o orevi:
.councils in South Africa after 1961 - legislative powers had

been granted to the Indian legislature direct oy the British

Parliament, in the same way as in Zcuth ALricz SCowers were
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Further reasons given by INNES CJ were that a

provincial council was a "deliberative legislative body"

having wide powers (ibid. p. 550). These feztures also,
it S522ms IO me, ars ImTerTintT Ln 32 Izr Aas i T2y oonoTnE

legislative intent of the parliaments which estapblished it

and which bestowed powers on it.

I turn now to consider the position of legislative

assembliazs of self-governinyg territorias

"
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the Maticnal 3Starss Constitutioen 123 _merr lszclsiative

powers, as I have sald, are grant2g py section 30 of the AcCt

read with the first schedule. In —erms of section 37A of

the Act the State President mav Zrzx —im2 ko fime by procla-
Tatlion zmend Shis scheduls, znd = m3z Sracusntlc done so.

It would accordingly serve no purctosse te compare the legis-

lative competence of a legislati—z assembly with that pre-~

viously exercised by a provinciszl councll, since both have

“Erizd over The vesre. Suffice i %z =z —haz, gensrzallt speak-

ing, the legislative powers of lecislative assemplies would,

at least, appear to be no less exz2nsive. And 1in certain

respects the status of a legislative assembly clearly ex-

ceads that previously enlov=<¢ = 31 srevincial council.
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Thus legislation of thes South Lir.can Pariiament on any mat-
ter reservea for the lsglslative zsscembil’ OL a sgil-governing

territory dO?S not apply within zhat self—gove;ning territo;y
or in relation to itz citizens i rvesnect of wiew the legis-
iative assembly is empowered tb make laws in so0 faf as that
matter 1s concerned (see section Z0(3) of the National sStates
Constitution Act). It seems to b2e accepted that this pro-

¢ .

vision does not impose a binding restriction on the South

[§3]

African Parliament - =see, e.g., 132;

i
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Ellison Kahn, Scome Thoughts on the Competency of the Trans-
keian Legislative Assembly and the Sovereignty of the Scuth

African Parliament, 1262 SaLJ 473; and LAWSA, vol. 5, Con-

stitutional Law, para. 69 - but, e that as it may, 1t pro-
vides a strong indicatlion of th2 T-ght Lo which th2 South

African Parliament regarded the lzcislative assemblies.
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within 1ts
Provincial councils en-

qg_Ea:liayent (gegtipn”30(l)(b}}t
was invalid if repugnant

jeyed no such powers - an ordinance
the Scuth Africa

to an Act of Parliament (see s=ct-cn 86 of
o=, 149386, 3n3% zaction (I oI ke Tazoozlic of South Africa Con-
the Provincial Government Act),

stitution aAct {(later entitled

And a legislazive assembly, unlike a pro-

no. 32 of 1961).
(sec-

has certain extra-territorial powers

m 3=
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vincial council,
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tent of a legislative assembly's nowers conseguently provides

a strong indication that this bocdv was intended to have ori-
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reg
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ginal legislative powers.
aats
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other

While the Act itself

the National States Constitution ct.
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. lative assemblies but.leaves this to be determined by the

State President after consultation {(section 2), one finds

in practice that these beodies ustally nave a substantial

21 ECTlVE CIonTaonant. Z==2, 1n TzTard So Labkows, EFroclama-
tion R 225 of 1972, sections 3 te 5. The executive govern-

ment of a self-governing territorv vests in a cadbinet con-

sisting of ministers drawn from members of the legislative

— T .- . — - T aoro el o PR TR e e o= S om em — - A
zEsemols iszscTion Z29(1 . dhe IoxzTeE TregilsnT Sy oScnsTIitote

a High Court for a self-governing territory (section 34). It

has its own flag, to be flown side by side with the National

FPlag of the Republic (section 27} and may have a naticnal

anthem (section 281}, All in 232, the intanzicn clearl: was




to bestow upon a
status and autono
conjuncrion with

there can, in my

i
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o have
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alsoc the view of

ed., p- 293, and
p. 1l2. See also
-it., ©. 476, and

It is in the

First Schedule to

he interpreted to

falls within the

features of the L
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zelfi-aov a large degres O

nmy, and 1f this feature 1is considered in

IR

the extent of legislative powers granted,

view, be no doupt that 1its legilslature was
oriciral powerszs 27 lacizlztieon Thig ig
the editors of Steyn, Uitleg van Wette, 5th

Du Plessis, The Interpretation of Statutes,

- pegal
Dixon, ubi sup. at p. 34, Ellison Kahn op.
Baxtar, D, <it., Sp. 180 =g 103

light of the above principles that the

the National Startes Constitution Act must

ascertain whether the Lebowa Indemnity Act

.
[

powers there anumerated. The relevant

ebowa Indemnityv Act to which regard must




pe had tor this purposs,
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fn indemnity 18 provied wo the feilowing persens,
namely, the government of pebowa, any
cabinet of Lebowa, any officer
Police Force, anv person emcloved in X

of Lebowa, and any person acting

or by the directicon or with the

aforegoing persons.

These vnerson are indemnified

liability arising out of any

ment or information advised,

would arpe

ar Lo 52 =

or membe
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the Lebowa
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under the authority

approval of any of the

act, annocuncement, state-~

commanded,

ordered, direct-

ed, done, made, or published subject to certain condi-

tions.
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{a) that the person acted in good faith;
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(b} that the act, etc., was performed with the in-

tent to prevent or supprass internal disorder in any
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order or public safety or essential services

therein or to pregerve life or property therein.

The indemnity 15 given in respect of acrts,

etc., per-

The Act was promulgated onlv on 13 February 1987 and

thus provided an indemnity in

criminal and civil, which had

It was common cause thzto

respect of liability,

already accrued.

The

firsc
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Act contained no express power authorizing Lzziszlaction such
as the Lebowa Indemnity Act. The guestion then is, as ex-

pressed by SCHREINER JA 1n the above-quoted passage from the

Jovce & Mc Gredgor case (supra), whagther 3uch 2CwWer may pe re-

or "incidental” or "ancillary" tc anvy of the powers expressly

granted.
Mr. Van der Byl, who appeared for the respondent,
suggested thnat the relevant expr=szz cCowers wers Iz 2e found in

items 21 B, 21, 1 and 18 of the Schedule read in combination.

These items set ocut the feollowing matters in raspect of which

a legislative assembly has power to legislate:
21.8B " the establisnhment, control, organization

and administracisn of 2 polizz Iorce,

21. "The protection <I life, perscns and property
and the prevenciis of <Srusicy Tt animals.”

_— L R T
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“The administration and contrel of dernart-

ments established 1in terms of section 5(2}".

{Section 5(2) provides for the establishment

of depariments with the approval of the State
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the legislative council has the power to

legislate .)

“The appointment, conditions of service, dis-

fl
' 1
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in

ing of ... officers and employees employed in

connection with the departments referred to

in section 5{2)".

(4%
pemt
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one takes ltems 8, 1| and 18 togethear, ones

finds .....;.*
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finds that a legislative council has authoric, -5 legislac

in respect of

P

the departments of state, and the officials
comprising them, which administer the matters fzlling under

the government of a self-governing territorv. included among

these deparimenits 1s the polica force.
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that the normal functioning cof the state machinery would ever

requilre an indemnity act granting ex post facte indemnity of

the kind with which we are dealing here. Inde=d, it was
common cause 1n argument that statutss such 328 Zhne Lebawa

Indemnity Act, although not unprecedented in South Africa,

are highly exceptional. The Lebowa Act closely follows the

terms of the South African Indemnity acts of 1961 (act 61 of

1261) anag 1977 (Act 13 of 1877}, anda, lixe thos:
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with ligpiliciss in-
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curred by the government and its servants during a period of

public disorder. _ Such a statute drastically (although, for-
tunately, only temporarily} alters the fundamental relation-
shin netween, an the one hand, The =ztats zrnd LIz zerrantz,

and, on the other hand, the members of society generally.

It not only frees the state and its servants from accounta-

bility for crimes and delicts committed by them, but does

50 22X DoET IfacTo thereny depriving members of the
public of rights which have already accrued. Its nature

and effect go.,in my view, far beyond what may be regarded as

incidental or ancillary to the power of establishing and

regulating departments of state, oI appolnting and control-

ling ....
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the power to pass the Lebowa Indemnity Act was reasonably

ancillary to the matters set out in items 21 B, 18 and 1 of

the Schedule.

Does item 21 make zanys Aiffasr=rcz 2o this —oon-

clusion? During argument it was suggested that this item,

read together with the power to maintain a police force pur-

suant to item 21 B, was sufficient to empower the passing of
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police cofficers, which is all that is in issue in the present

appeal. The argument in this regard may be formulated as

follows: The legislative assembly may legislate in connection

with activities performed bv members of the pollce forcs in

order .....-
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order Lo protect lives, person anc JI0ODErTy. Conseguently
the legislative assembly may also Yegislate to indémnify
policemen whb have Committed delicts and crimes in pursulng
such activities. Althgggh not withceut weight, this argument
must, I think, be rejected for the rz2asonsg which follow.
In the first place, the Lebowa Indemnity Act

seems to me to be much wider than is contemplated by this

argument. I assume for present purposes that the Act may
pe severable, and therarfgre valid only 1 respact of acts
committed by policemen. Even then the Act would grant 1in-

demnities not only in respect of acts performed with intent

to "preserve life or property", but alsc in respect of those

oerformed”with lntent to prevent cr suppress incternal dis-
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order, or"to maintalin or resteors Ioo0d ordsy oy cudlic saf
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ty or essential

L

services". Whlle some ©f these matters may

R

have a close relationship with the protecticon of life, persons

necessarily

and property, this would not be <rue of all of zhem. Con-
sider, for 2xample, action taken zZo rastcrs =gesntinl ser-
vices.

But in my view the matter geces further than

that. The effect of the Act, as I have said, is to liberate

unlaw-
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the state and its officials from zhe

ful acts performed in terminating a period of public disorder.

The reason why governments assume extensive powers to combat

public disorder is not primarily tc protect lives, persons
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or preoperty, but to protect the
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state. Of course the saferyv and stabilitv of the state also

. have a bearing on the persons and property of its inhabitants, .

but it is an indirect one. That the primary purpose of the

Lebowa Indemnity Act was not to protact lives, persons or pro-
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Much of the conduct protected by the Act may well have heen

performed, with one of the requisite forms of intent, by some

of the persons mentioned, for purposes wnich have very little

dirzch relaticnsihlp with the protsction =i tlves, 0OBYsonNs or
property. Indeed, in a sense the Act iIs inimical to the

protection of lives, persons and property, in that it de-

prives persons of redress for unlawful killings, assaults

or dawmage to properiy.
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can only be that the Act serves a diffsrent purposs, namely the mainte-

nance of order 1n the general oublic inctearasc. This

CONELTMS v v v v meeenno
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cenflrms the view that the ACt goes bevond wnhat may be re-

garded as merely incidental to the protection of lives, per-

sons ©or property. And if this 1is the essential nature of

the Act, it does not avall the ressondent to argue that the

certain unlawful acts committed bv policemen, and no others.

This would in effect be substituting an entirely different

Act for the one which was promulgated, and would not, in my

V-
'._n_
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siew, Be tustified by any theory of
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Mr. van der Byl contended that, if the Lebowa

Indemnity Act was ultra vires, the result would be that only

the 3outh African parliament could legislate in respect of

such a matter, wilich would be undesirables and anoTalous.




I do not agree, The limitation of the powers of the L&baowa

.Legislative Assembly necessarily entails that there are cers

tain subdects which are beyond its competence and which must

be dealt with by another legislative organ. (I leave aside
The guesticen wnether It must necszsizsrilos De the Scouth African

Parliament, and whether the State President might not also be

competent - sesg section 25 of the Black Administration Act,

no. 38 of 1927, and section 30(4}) of the National States

vision of legislative powers does not seem more anomalous

in the present case than in many others.

Then Mr. Van der Byl referred us to a number of

indemnity Drovisions In provinclal ordinances in sunport oL
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the proposition that provincial ccuncils have commgnly ez
considered to have the power to legislate on this topic. I
do not propose analysing these provisicons in detaill. They

all differ substantially from the Lebowa Indemnit, Act.
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lation and, in any event, their validity has, to mv know-

ledge, never been tested in any cour:z. Consaguently I

do not think that they are of anv assistance in the present

matter.

In conclusion I should state briefly where I

differ from the Court a guo. The essence of the judgment

of the Court a quo was that the Lepowa police nhad the duty

to concern themsalves with Lntern:

v

that ... ........
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Tnat tThe power To pass the Lebowa Indemnlity ACT was iaci-

dental to such duty. However, this reasoning, it

AT ST . o

seems to me, loses sight of the true question to be answered,.

The question 1s whether the power to pass the Indemnity Act
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tive Assembly. The Legislative Assembly had no express

powers to legislate generally in respect of internal security,

and consequently 1t serves no purpose to consider whether the

passing of an indemnity act would nave been ancillary to such

power, and, for reasons which I have given, I do not think

that the power to legislare in respect of a police feorce

has by itself, as an incident, the power to pass an

indemnicy act like the present.

The i e e e e
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My conclusicon 1s accordingly that a power to pass

‘the Lebowa Indemnity Act was not lncidental to any of the

matters entrusted to the Lebowa Legislative Council by the

First Schedule to the National States Ceonstituticn ACT.

Irn coming to this conclusion, I arnlied the ordinzary prin-

ciples laid down in Gertzen's case (supra) and the cases

following thereon. I consequently do not find it necessary

to express any view on a submission made by Mr. Trengove,

LA
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who appeared for the appellant, that a2 more =t

o

should be applied in the present case because, he said, the

effect of the Lebowa Indemnity Act was to oust the jurisdic-

tion of the Court and the power to achieve such a result

should e granted in clear terms. Indeed, 1 2vor=28s no
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view on whether the aAct does have this result, and if it diad,

wasther the Cours 3 guo ueuld have aeen bourd £ spply it

Nor 1is 1t necessary teo deal with his contention that the Act

ig invalid by reason of its extra-territorial operation or its

inconsistenéy with secti;né.ﬁ andr23 of.the Héti&ﬁél Sfaféé

Constitution Act. On all these matters I express no opinion.

In the result the following order is made:

1. The appeal succeeds with costs, inciuding the costs of
two counsel, and, in so far as applicable, the costs of
applying for leave to appeal in the Court a quo.

2. The order of the Court a quo 1s set aside and replaced

by the following:

The defendant 15 ordered to pay the plaintiffi an amount
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of R1 200,00 with costs, including the costs of two

counsel.

E M GROSSKOPY, JA

RABIE, ACJ
JANSEN, JA
CORBETT, JA

VAN HEERDEN, JA

Concur




