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FRIEDMAN AJA:

On 3 November 1989 the appellants' éppeals

were upheld and their convictions and sentences set

aside. The Court indicated that its'reasons would

follow. These are the reasons,

The two appellants were charged together with

three co-accused in the Queenstown Circuit Court of the -

Eastern Cape Division, with the murder of one

S
Maganda - Gxalaba {'"the deceased”). For convenience I

r

I .
shall‘réfer to the appellants as they were described in

the Court a gquo viz as accused Nos 1 and 2
respectively, and similarly to their co-accused as

accused Nos 3, 4 and 5 respectively. Despite their

pleas of not guilty, all the accused were found guilty
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by the Court-g quo (SOLOMON AJ and assessors). In
the case of accused Nos 1 and 2 no extenuating
circumstances were found and they were accordingly
sentenced to death. In the case of the remaining
accused, sentences of Iimprisonment weres imposed.
Leave haviﬁg been granted by the trial court accused
Nos 1 and 2 appealzd to this Court agazinst their
¢convictions and seﬂ;encesh

They thereafter made an application teo the

Eastern Cape Division for two special entries to be

£

P

made ppfthe'record in terms of sec 317 of the Criminal

L

o

Procedure Ast no 51 of 1977. The special entries

which they sought read as follows:

"The First and Second Appellants {the First
and Second Accused in the above Honourable

Court) both suifered grave, irreparable and
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substantial prejudice in the course of the
proceedings in the above Honourahle Court,.
due to the irregularity during their Trial in
that in the course of the hearing and after
the conclusion of the evidence of éach‘of the
in camera witnesses for the State, namely 'X'
and 'A', the Court prior to hearing all of
the evidence in the case; discharged each of
the State witnesses from prosecution in terms
of the Provisions of Section 204 of Act No.

51 of 1977.

The First and Second Appellants (the First
and Second 2ccused in the above Honourable
Court), both suifered grave, irreparable and
substantial prejudice in the course of the
proceedings in the above Honourable Court due
to an irreqularity during their Trial 'in that
the assessors #Mr O0.,L. OQosthuizen and Mr
J.A.F. Nel were not sworn in as assessors and
consequently the Court was not properly

constituted."”
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The first sﬁécial entry was granted by VAN RENSBURG J,
but the second special entry was refused. A petition
to the Chief Justice for 1leave to have the ’second
special entry made, met with a similar fate.

Despite the f{act tha§ there was no special
entry on the record with regard to the alleged
irregularity as to the swearing in of the asseséors,
agpellants’ counsel ‘sought‘ to argue that .the
irregularity was apparent from the record and that it
was open to him to take the point. He based this on

1
the f#;ct that there was nothing on the record hto
indicéfé that the assessors had in fact been sworn in.
This argument is unsound. There is no provision in
Act 31 of 1977 to the effect that the fact that

assessors have been sworn in must be recorded on the

record. The fact that the record contains no
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reference to the assessors having been sworn in, does

not constitute even prima facie evidence that they have

not been sworn inm. There 1is accordingly no basis on
which it could be found that an irregularity occurred
in regard to the swearing in.of the assessors.

Before dealing with the special entry arising
from the alleged prematﬁre discharge of.ﬁhe two State
'witnesses, it. will be convenient to refer briefly to
the facts.

~ The State case was that the deceased met his
;o

4

'death;§; the night of 2 January 1986 in the Sandbult
locati&g.at Burgersdorp in the district of BAlbert by
wha? has generally become known as a necklace murder,
and that thg five accused jointly participated in this
unlawful kil;ing. The two State witnesses were

Carswell Funo and Eric Bangani. (At the trial they were
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referred toéfespectively as "X" and "A" as the trial
court had ordered that their identity was not to be
disclosed.) They both testified to having been aye-
witnesses to the assault upon the deceased. They were
both described by SOLOMQN AJ as gquasi accomplices,
presumably because of their evidence that they had not
voluntarily participated in the activities which ied to
the death of the deceased but had .done so by reascn of
the fear of reprisals should they have refused to do
so.

iy Both Funo and Bangani testified that ;he
deceaééé-had been taken out of a house, that he had
begn assaulted, that stones had been thrown at him,
that he had been stabbed in his side by one of the

accused, that a motor car tyre had been placed over his

body, that petrol and/or paraffin had been poured into
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the tyre. which had then been set alight. As will
appear presently, the two so-called quasi accomplices
contradicted each other on fundamental issues and in
addition, there were conflicts between the evidénce
which each gave in chief compared with their evidence
under cros%—examination.

Funo was, before testifying, warned by

L\t the

SOLOMON AX in terms of sec 204 of the Aack.
conclusion of his evidence SOLOMON AJ enguired of the

prosecutor when the witness should be given his

£
I

dischéfqe from prosecution and whether the State had
;o

t N
L.

any 65jection to his being discharged. The
prosecutor having indicated that he had nc objection,

SOLOMON AJ instructed the interpreter as follows:

"Pall the witness that he is discharged from

prosecution in this case undsr the provisions
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of~ Section 204(2){a) and that the discharée
will be noted on the record of the

proceedings."

Bangani was similarly warned in terms of sec
204 before he commenged his evidence and when he had
concluded his evidence, SOLOMON AJ again asked the
prosecutor whether he was satisfied fhat a discharge
should be granted and having bgen given‘the_necessary
assurance b§ the prosecutor, SOLOMON AJ instructed the

interpreter as follows:

b
iy l’

[
7y "rell the witness that he has now compleﬁéd
his evidence, and in the opinion of the Court
he gave his answers frankly and honestly and
I accordingly direct that he is discharged

from prosecution...”

Section 204(1) of the Act obliges the court,
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10.

when it is'informed by the prbsecutor that he intends
to call as a witness on behalf of the prosecution a
witness who will be required to answer questions which
may incriminate him, to warn the witness that he is
obliged to give evidence and te answer any question putv
to him notwithstanding that the answer may incriminate
him. The c¢ourt 1is further obliged to infofm the
witness in terms. of sec 204(1)(a}{iv) "that if he’
answers frankly and honestly all guestions put to him,

he shall be discharged from prosecution e Sec

PO

F

204(2?}%r0vides that if the witness "in the opinion of
the céﬁgt, answers frankly and honéstly all questipns
put. to him" such witness shall be discharged from
prosecution and the court shall cause such discharge to
be entered on the record of the proceedings.

The guestion whether it was an

1M/, ..



irregularity- for a judge to grant an indemnity to a
witness in terms of the equivalent section under the
previous Criminal Procedure Act no 56 of 1955,_at the
conclusion of that witness's  evidence; was raised, but
not decideé, in two cases which came before this Court‘

in 1958. In R v McMillan & Another 1958{4)ASA 461 (A)

a special entry was made on the record to the effect

that the proceedings were irregular and prejudicial to

the accused in that the presiding judge had in terms of

sec 254 of Act 56 of 1955 discharged an accomplice from

//

- - .
prosecution during the Crown case and before hearing

f o

LA

all tHe evidence. HOEXTER JA, in delivering the

judgment of the Court, stated at 469 F-G:

"Assuming, without deciding, that the learned
Judge-President acted irregularly in granting

a discharge to the accomplice Nyovana before
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12.

the. end of the trial, it seems to me that the
second appeellant suffered no prejudice by

reason of this irregularity.”

Sec 254 of Act 56 of 1955 provided that if the witness
"fully answers to the satisfaction of the Court e,
a discharge from prosecution shall be granted fo such
witness. ‘The words "fully answers" import the idea
that the witness's answers are 'frank and honest'’.

(See R v Nxumalo, 1939 AD 1 at 4, which was guotad

with approval by EBOEXTER JA in McMillan's case.)
.7 In R__v Moompotshe & Another  1958{4) Sa
fi

I
cor

”""J L3 - . .
471 (A7), 'where the trial judge had granted an accomplice
witness a discharge from prosecution at the conclusion
of her evidence, the point was tazken that such

discharge had been premature. The court found it

unnecessary, however, to deal with the point.
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This question has arisen under the present

Act in two reported decisions in the Provincial

Divisions. In S v Dlamini 1978(4) SA 917 (N) MILNE J,

with whom JAMES JP concurred, stated at 920 B:

"it seems clear that it is undesirable for
the discharge to be given at a stage before,
at any rate, all the witnesses have'testified
and argument has been heard, since it might
well  indicate that the magistrété hés_
érematurely come to a conclusion as to the

credibility of the witness so discharged.”

& .
PR
!

A

;-

The iéé;ped jﬁdge went on, however, to point out thét
had thaf been the only criticism of the manner in which
the: matter was approached, it would not, in his view,
have been sufficient to warrant a conclusion that there
had been a failure of Jjustice. Thig dictum was

approved in S v Lubbe 1981(2) SA 854(C) but the court
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there hel& that, in the circumstances of that case, the
appellant had not been prejudiced and his appeal was
dismissed.

In my view it amounts to an ifregularity for
a court to grant a witness a discharge from prosecution
in terms of sec 204(2) before the conclusion of the
case. Before such a discharge may be granted the
court is regquired to bhe of_bpinicn that the witness has
answered frankly and honestly all guestions that have

been put to him. This involves an assessment of the
y

witneqé's evidence and a decision by the court that the
I;‘ )

witness' has been frank and honest. A witness may of

course be honest, but misftaken. However, a finding

that he has been honest is fundamental in regard to the

ultimate determination of that witness's credibility.

The making of a finding such as this before hearing the
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15.

rest of the evidence, precludes the court, for the
purposes of this finding, from comparing such a
witness's evidence with that of others who might be
called to testify in regard to the same fackts.
Ultimately the court has to determine
whether, on all the evidence, a conviction of the
accused is justified. By érantinq a discharge to an
accomplice at the completion of his evidence, the court
not only g;ves the wrong impression to the accused who

might feel that the court is prejudging the issue, but

il
!

grant;ﬁg a discharge at that early stage without a
properf-evaluation of the witness's evidence in the
light of all the other evidence that might be adduced,
could well have a detrimental effect on the cqurt's own
thinking.

The fact that the Act makes no provision for

the withdrawal of a discharge, once it has been granted

16/...



16.

by the court, is an indication that it was not
contemplated that it should be given until the end of

the case. In Moompotshe's case supra 'SCHREINER, JA

stated at 475 C-D that it was '"not clear in what
situvations the power of withdrawal of a discharge may
be exercised". This was because, according to

SCHREINER, JA, "the two sub-sections of the procedure

e

at a preparatory examination and the procedure at a
trial” had been compressed into one section (section

254(1) of Act 56 of 1955). That compression no longer
.;

appears

i

in the present Criminal Procedure Act which
provide;-explicitly in section 204(3) that a discharge
giyen at a preparatory examination shall be of no legal
force or effect if the witness concerned does not at
the subsequent trial answer, in the opinion of the

court, frankly and honestly all questions put to him at

17/ ...



17.

such trial..: The section does not however, make any
provision for the withdrawal of a discharge granted at
a trial which was not preceded by a preparatory

examination.

For these reasons I am of opinion that the
learned judge's granting of a disch@rge Fo egach of the
accomplices when he did, was premature, and amounted to
an irregulérity. It does not follow from this, -
however, that the proceedingg must necessarily be

£
vitiated.

Jr : ’-
-‘ i

irregularities in a criminal trial fall into
two categories : those which are of so gross a nature
as per se to vitiate the trial and these of a less

serious or fundamental nature which do no per se have

that effect. In regard to the latter category the
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18.

court will, on appeal, itself assess the evidence and
"decide for itself whether, on the evidence. and the
findings of credibility unaffected by the irregularity
or defect, there is proof of guilt beyond reasonable
doubt": per HOLMES JA in S v Tuge 1966(4) SA 565(A)

at 568 B. See also S v Naidoo 1962(4)SA 348(A) at 354

C-F énd S v Mkhise & Others 1988(2) S& 868(A) where

it was stated  with reference to the categorisation of

irregularities at 872 F-G:

/¢ "As the decisions in our law on the nature of
an irregqgularity bear out, the enquiry in each
case is whether it is of so fundamental and
serious a nature that the proper
administration of justice and the dictates of
public policy require it to be regarded as
fatal to the proceedings in which it

occurred. "



19.

II .do not consider that the irregularity in
the present case 1s one which can be categorised as
fa'tal. It would therefore normally be necessary to
. decide whether, despifte the irregularity, the accused's
guilt has been established beyond reasonable doubt. It
is, however, unnecessary to consider the effect of the
irregularity since on the evidence in the present case
the convi¢tiqn of the accused cannot be supported.

Ti‘ie State cass rested on the evidence of the
two accomplices. There were, however, glaring

f

_ discrepancies between their respective versions of the

A
!

killing*‘lénd the events leading up to it.

Funo placed all five accused on the scene and

assigned prominent roles to each of them. Thus he

testified that it was accused No 5 who had brought the

deceased out of the house and that the deceased was

20)"“-- -



29,

then held by Nos 1, 4 and 5. No 4 then handed No 1

a long knife with which No 1 stabbed the deceased in

his side. After the deceased had been stabbed, he
attempted to escape. Nes 4 and 5 threw stones at
him as he ran, which caused him to £all. . No 2

produced a tyre and put it around the deceased's neck.
The deceased removed the tyre and No 2 thereupon again
placed the tvre arcund the deceased, tnis time from his
feet upwards. No 1 poured petrol onto the tyre and

the deceased, and No 5 ordered everyone present to
2
;

[

colléé%l pieces of paper and plastic (in cross-
examina£ion Func altered his evidence aon this point and
said it was No 4 who gave this instruction). Funo
carried out the instruction. The piece§ of paper and
plastic which had been cocllected by him and others were

placed in the tyre by No 2. Funo decided to leave at
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21.

that stage. " Before he left, however, he saw Nos 4 and.
5 throwing stones at the deceased as the latter lay on
the ground. He also heard No 5 asking for matches.
Bangani's version differed from Funo's in
very material respects. Bangani, who was present from
the time that the deceased was brouqh£ out of the house
until he was set alight, testified that he did not-see
Nos 4 or 5 at the scene at all, and that despite the
fact that he knows them both. He stated that it was No

3 who had brought the deceased out of the house,.
7

Sténeg_ﬁere thrown at the deceased who.was trying to
run aw;ylbut fell and was stabbed by No 1. He did not
know where No 1 got the knife. After the tyre had been
placad round the deceased, No 1 1it the match.

A strange feature of their evidence is that

despite the fact that they were both in close proximity
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22.

to the aécuged, neither saw the other at the seene of
the crime. Funo, when recalled, stated that he knew
Bahgani, that he did not see him there but that he
would have seen him if he had been there. Bangani
was, on his own evidence, in close proximity to the
deceased, having been instructed by the accused,
according to his evidence, to prevent the deceased from
@scaping. How Banga?i could have failed to see Nos
4 and 5 at the scene, having regard to the prominent
roles ?hey. were alleged by Funo to have played, 1is
f" ‘

incomprehensible - assuming of course, that Funo was

I

/

tellinéjthe truth. On the other hand, if Bangani's
evidence 1is accepted, it follows, as a probability,
that Nos 4 and 5 were not present and that Funo was
lving.

A further strange feature is that although

23/...



23.

both thesé state witnesses testified to the deceased
having been stabbed in his side, the post-mortem report
which was handed in at the trial by consent, [thé
district surgeon not having been called], makes no
mention of such a stab wound. The post-mortem report
mentions under the heading of "most important post-
mortem findings in regard to the body", that there were
two 2cm incised woun@s in the deceased's head. Later
in the report these two wounds are referred to as

lacerations. Counsel for the State attempted to

i-

4 _
explaip‘the absence of any reference to a stab wound in

i
f

the deceased's side, by submitting that once the cause
of death had been c¢learly established, the district
surgecn probably did not consider it necessary to
examine the body for further wounds. It is difficult

tec accept this explanation. Experience has shown that
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even if a deceased has one fatal wound, the pathologist
performing the post-mortem examination examines the
bodv and normally itemizes &all the other injuries he
finds. Wwhatever the reason may be in the present
case, the district. surgeon's report .does not
corroborate the accomplices' evidence of a stabbing in

the side of the deceased. This peoint was noet

adverted to in the judoment of the trial courct.

The learned judge in the «court 2 = guo
;

S

indicated that he was aware of the need for caution in
i

regard to accomplice evidence. Thus he stated :

"Although they are described as gquasi-

ther of them

(BB

accomplices, the evidence of e
can be sufficient to found 2 conviction,
subject to the fact that caution in accepting

that evidence is essential. Where a second



25.

accomplice 1s called caution must .be
exercised in accepting that evidence as well.
But corroboration of an accomplice's evidence
is not essential ?rovided that that evidence
is reliable. However, 1t is trite that
acceptance of the evidence of the accomplice
is permissible only where the quality of that
evidence and the shortcomings of the evidence
of the accused are clear and unmistakable.
Having said tﬁat I must also point out that
this does not imply that the evidence of ithe
accomplice or accomplices should necessarily

be free of all defects."”

ﬁf The learned judge then proceeded to deal with

‘,1

:
o
!

their evidence and certain of the discrepancies and

contradictions and concluded as follows:

"While, as I have indicated, there are
discrepancies between the evidence given by X

and A, in all material vrespects their
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versions correspond. In assessing _the

importance of these discrepancies it will not
be overlooked, as I have indicated, that the
incidents occurred not in a static’situation
but in a mobile situation. A number of
people were present, not all involved, and
the witnesses X and A viewed the incidents

from different vantage points.”

The learned jﬁdge then went on to state that

having "studied with great care their demeanour in the

box" the court was satisfied that they had given their

evidence "clearly and unhesitatingly”. He proceeded:

"their descriptions tallied im so many
material respects, that minor discrepancies
such as I have mentioned can be accepted as

reasonable”.

In dealing with what he called “minor

27/ ...
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discrepancies"”, the learned judge did not refer, at
all, to the fundamental difference between the two
accomplices as to which of the five accused were
present. He merely stated that the deceased was
"eventually run to earth in a house at about 9 pm by a
group which included all five accused". The
contradiction bétween the accomplices as to which of
the éccused had brought the deceased out of_the'h'ouse',
was merely glossed over by the learned ijudge who

stated:

"Either one person or a number of persons
entered the house, and the deceased was
brought out by one of the accused. The
witness A (Bangani) says that it was no 3 who

brought him out.™

The learned judge did not refer, in this
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context,‘ to the evidence - of Funo or to the.
contradiction between what Funo said and what Bangani
said. He'concluded his assessment of the evidence of

the two accomplices by stating :

"In this case the two witnesses described a
moving spectacle involving a number of people
at night.- Moresover a  spectacle that
occurred some twenty months earlier. What
does emerge unmiétakably from their gvidence
'is a clear picture of what must have
occurred. A picture morecover which seems in

many respects to be confirmed by the film

g which the police took of the scene of the
fl;, crime. What also emerges unmistakably is .the
! identification by the two witnesses of the
persons now appearing as the accused in this
court."
What emerges from the evidence of these two
witnesses is anything but a clear picture. It is a
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picture béd?villed by unexplained conﬁradictions and
inexplicable features. Nor can the identification of
the five accused be said to emerge from this picture.
The police film to which the learned judge referred,
was a video which the court was invifed to view during
the course of the State case,. | After the court had

viewed the video, the prosecutor stated :

"I would like to place on record merely fhat
the scene shows that the scene of the attack
took place in a gravel street. The fence was
+ viewed as well as the burning area and also
various items of rubbish which appear to have
been in that particular vicinity. Apart from
that the general nature of the houses in the
area is all that really can be ascertained
from the scene and then of course the Dbody
was viewed again, of which we do have two

photos in as exhibits already."
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=

That is all that a oears.on the record about the video.
In my view this wvideo, whatever it might have
contained, ¢cannot be described as providing
confirmation o©f the picture that emerged £from the
accomplices' evidence.

Having dealt with the evidence of the two

state wiitnesses, the court procseded to consider the

-

evidence of =sach of the z=ccusad. However, having to
all intents and purposes already accepted the evidence

of the +two accomplices, the court found that the

£

accus?ﬁ wers lving Dbecause the evidence of the

I

/
accomplices was acceptad. for example, in dealing

g

with No l's aiibi which was that he was drunk and was

[=N

put to bed by his brother who was called as a witness

and who ccrroborataed No 1l's evidenace, the learned judge

said:
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31,

"This type of defence 1is impossible to
refute, and it has to  be judgéd in
conjunction with other evidence which is
available. In this case we have a positive
identification of the accused by  two
witnessas wno were found to be credible. He
was seen at about 2 pm, and after 9 pm by
them in the strset. His movements described
by them do not sucgest that he was undef the
influence of liguor to any great extent, much

L] L

less to the extent described bv

¥

is brothar,

-

Appreciating thet thers was ncthing in the
evidence of FKusani which could be shown
explicitly to ke <fzlse, we cannot overloock
the fact that his evidence is in total
‘contradiction to that of two acceptable

witnesses."
The learned judge concluded by stating that
"having heard both the accused and Xusani (his brother)

we do no believe their evidence'.

Similarly, in the casa of accused No 2, the

32y



learned judge stated :

"Accused no 2 claimed that he was at home on
the evening of January 7 19387, and that he
went to bed after 9 pm. Although his mother
was 1in the house where he lived she was not
called as a witness to corroborate his story.
His c¢laim that he was at home therefore
stands uncorroborated. Faced with the
evidence (of) X and A who specifically
identified him as one of the principal actors
in the " case, we reject his evidence and

therefore his alibi."

ff The cautionary_rule in the case of accomplice
evideg?e. is aimed at overcoming the danger of . an
accused being wrongly convicted on the evidence of an
adcomplice who not only has a motive for telling 1lies
but 1is, by his inside knowledge o¢f the crime,

peculiarly equipped to convince the unwary that his
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lies ;re.true. SeeIRex v_Nganana 1943{4)SA 393(A) at
405, If there is corroboration of an accomplice's
evidence implicating the accused, that would normally
provide a sufficient safeguard. | The risk of
convicting an accusad on an accomplice's evidence would
also be reduced if the merits of the accomplice as a

witness and the demerits of the accusad zare beyond
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corroboration of the accomplices' evidence implicating
the accuseq. The twc aczomplices &Go, on certain

aspects/ of the evidencs, corroborate each cother.

:
§

/ _
However, before the evidence of one accomplice can be
acceptad as cCorroborative ot that ot another
accomplice, the court must bear the cautionary rule in

mind in relation to the corroborating accomplice.

See S v Hlapezula & Cthers 1965{(4) SA 439(A) at
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440—441.. In view of the serious deficiencies in the
evidence of the two accomplices, to which I havé
already referred, the evidence of neither could, if the
cautionary rule be applied, be regarded as acdeptable
corroboration of the -evidence of the other.

For these reasons the evidence did not
justify the conviction of accused No 1 or accused No 2
. and the conviction and sentence in respect of boeth

were set aside.

/
CORBETT  CJ)
SMALBERGER JA)
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