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J U D G M E N T

EKSTEEN  , JA :

The Eden  Retirement Vi l l a g e  tends to conjure up in the mind  

visions of the p r i m e v a l  paradise,

and when in addi t ion  one reads that it is being mana-

ged by a company known as L iefde  en Vrede,  one may be

forgivien for thinking that it holds out promise of the

dawn of some mil lennial  age for all who seek to dwell

wi thin  its bounds.  That  blissful prospect, however,

was not vouchsafed to Mr and Mrs Edwards  (the respondents) after they came to 

l ive  in this would-be  de-

lectable meadow.

In Augus t  1986 they ent e red  into a writ-

ten agreement with first appellant - the owner and

deve lope r  of Eden Village - in terms of which they
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lent it R59 900 as an i n t e r e s t - f r ee  loan. In r e tu rn  they were to receive vacant and 

undisturbed possession

of a house in the village f rom 1 A p r i l  1987 to the

death of the longest living of them. This house was

to be built according to certain  agreed specifications.

The respondents  also undertook to pay a monthly  levy

to be d e t e rmi ne d  by the  management company,  ie L ie fde

en Vr e d e  (the second appellant).  The agreement

went on to p r o v i d e  tha t  the cost of water  and  the

rates  and taxes would be included in the levy; that

"the  complex Eden  Retirement Village" would offer  ia a  frail care centre, a

recreation centre where  meals would  be p ro v i ded  at a nominal charge, a 7

day

free holiday at Warner  Beach annually, and that there
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would be full security at the main gate and p a t ro l l i n g  of

the grounds. In pursuance of this, and other  agreements con

cluded with other people,  Eden Vil lage  was bui l t  and the houses

occupied by retired persons.

The possibi l i ty  that the complex may  at some fu ture  date be conver ted  into a 

deve lopment  scheme in terms of the

Sectional Titles Act  (No 95 of 1986) (hereinafter referred

to as "the Sectional Titles Act") was he ld  out in clause 5.4 of the ag reement  which  p r o v i d e d

that:

"5.4 On complet ion  of the unit  and in the

event  of a Sectional Title Register being opened the 

occupier  may cause a mor t gag e  bond  in an amount equa l  to

the loan to be registered over the unit

as security for repayment  of the loan."

Nowhere in the contract  was t h e r e  any undertaking by

the first appe l lan t  to conve r t  the complex into  a

..../ 4



4 

deve lopment  scheme (ie a sectional ti tle scheme) at any

Future  time or at all. The  clause I ha ve  quoted  merely

holds out the possibil i ty  of such an event  occurring

in the future and no more.

Clause 13 of the agreement  provided that

"13 This agreement  represents the entire agreement between the 

parties who acknowledge that no warranties have been 

made save as are set forth herein."

As the number  of residents  grew so d i d

the discontent at the administration and management

of the vil lage,  and more par t i cular ly  at the way in

which the monthly  levies were being spent. So

serious did the dissatisfaction become that it was

eventually agreed to submit the dispute between the
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residents and the appellants to the mediat ion  of Professor Louise Tager who 

had been appointed  chairman of the Business Practices  Committee.  The 

meetings at tendant  on the mediat ion  seem to have been held dur ing  1990, 

and the parties,  which included "the greater majority of residents" agreed 

to abide  by the decision of Professor Tager. At one of the meetings  the first 

appellant indi ca t ed  that it had begun  to take steps to open a sectional title 

register and bound  itself to take all steps necessary to expedite the opening of 

the register. It appears  from the papers  that the  first appellant  had 

instructed a firm of land surveyors, town planners, and sectional title
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consultants on 1 October  1990 to p re pa r e  sectional plans for the units in 

Eden Vil lage.

The mediation procedure was apparently completed  before 

the end of 1990, and on 15 January 1991 Professor  Tager  sent her rul ing to the 

representa t ives  of the residents,  and presumably also to the  appellants.  This 

rul ing provided  for the administration of the vil lage to be under t aken  by a 

commit tee  consis t ing  of five residents, to be elected from among the body of 

residents,  as well as a representa tive of each of the appellants.  The commit t ee

would be responsible  for all "staff matters"  and would be ent i t led  to see 

and moni tor  the books of account re l a t i ng  to the  vi l lage.
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Pursuant  to this rul ing the appellants

agreed to the election of a residents commit tee  on

which they were also represented,  and that  this com-

mittee be "afforded limited rights of participation
in the management  and administration" of the village.

Such a commit tee  was then duly  elected. There is

some dispute on the papers as to whether  the appel-

lants complied with all aspects of Professor Tager's

ru l ing.  The respondents say they d i d  not. The appellants  deny these 

allegations. In any event the friction between the appellants and the residents 

seems to have cont inued.  A series of letters containing allegations and 

counter-allegations passed

between their attorneys. Eventually  by letter
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dated 8 October  1991 the  appellants p u r p o r t e d  to can

cel the "agreement"  r e l a t i n g  to the a d mi n i s t r a t i o n

and m a n a g e m e n t  of the vi l lage,  and to rega rd  the

elected commit t ee  of residents  as "defunct  and wi th

out authority".  Appellants  would in future ad-

minister  the v i l l age  on their  own.

On 25 October  1991 the respondents approached the

Witwatersrand Local Division on notice of mot ion seeking a declaratory 

order against

the first appellant  -

"That Regulations 7 to 14 inclusive published in Go v e r n m e nt  

Not i ce  R 1351 of 30 June  1989 in terms of the Hous ing  

De v e l o p m e nt  Schemes for R e t i r e d  Persons Act No 65 of 1988 

are applicable  to Respondent 's

retirement village being Eden Village

(Meadowbrook)."
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Firs t  appellant opposed the  application and filed an answering 

aff idavi t  on 13 December 1991.

Therein  it alleges i a that  -

"preparations in respect of the opening of a consolidated Sect ional

Titles Regis ter  are well u nd e r  way."

After  the respondents had filed their replying affid a v i t  they a p p l i e d  to the 

court  to join the second appellant  as second respondent. This appl ica t ion  was 

granted  and that is how the second appellant  became a p a r t y  to the  suit.

On 11 May 1992 second appellant filed its answering affidavit.

From the allegations in para 4 thereof  and in  the  annexures  thereto, it  appears

that first appellant  applied to the Germiston City Council,
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(which is the local authority exercising jurisdiction over the land on which  

Eden Village had been established) for its approval  of t he  proposed sectional

title development.  This application appears to have been made on 17 February

1992, and on 17 March 1992 the City Council ap pro ve d  the application subject 

to the regi s t ra t i on  of a r ight  of way along the eastern boundary  of the 

proper ty  in favour of the Council.

Af t e r  several more  affidavits had been filed by both sides 

the cour t  granted the order  prayed  for. The present appeal  is brought  against 

the gran t  of that order.

In a rgument  before us Mr Slomowitz
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who appeared For the  appellants, relied on the following four grounds  for his 

submission that the declaratory order  should not have been  granted, viz

1 That as it had been  the in tent ion  of the appellants to convert the housing de-

velopment  scheme established by them to a sectional  t i t le scheme, and that  they had applied to the 

Germiston Ci ty  Council for and  obtained thei r  a p p r o v a l  for the scheme, the regulations in question 

could not apply.

2 In any event, he submitted, the regulations promulga ted  were ultra  vires   the 

authori ty  conferred on the Minister by

.... / 12
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section 11 of the Housing and Development  Schemes for 

R e t i r e d  Persons Act No 65 of

1988 ("the Act").

3

The regulations  could not be regarded as

having  been made in terms of the  said

section 11 as they had been made  by the

and not by the Minister of Economic Affai rs

and Technology as contemplated by the Act.

4 The respondents ought  to h ave  joined all

the residents of Eden Village as they must

be regarded as having a direct and sub-

stantial  interest in the matter.



1 shall  deal wi th  each of the grounds in
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turn. The   First         Ground      .

The Act came  into force on 1 Ju ly  1989.

In section 1 a "retired person" is defined as

"a person who is 50 years of age or older"

and a "housing interest" in relation to a housing

development  scheme, as

"any right to claim transfer  of the land to

which  the scheme relates,  or to use or occupy  that land".

A "housing development scheme" is def ined  as mea n in g

"any scheme, a r r a n g e m e n t  or undertaking -(a) in terms of which 

housing interests are alienated for occupation contemplated  in 

section 7 (i e only  by r e t i r e d  persons or

their  spouses), whether  the scheme,

arrangement or undertaking is operated

pursuant  to or in connection  with  a
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development  scheme, or a share block scheme or 

membership  of or participation in any club, association, 

organisat ion

or other body,  or the issuing of shares,

or otherwise, but excluding a proper ty

time-sharing scheme, or

(b) declared  a housing development  scheme by the Minister  by 

notice in the Gazette for the purposes  of this Act ."

A "development  scheme" means a deve lopment  scheme as def ined  in section 1(1) 

of the  Sectional Titles Act,  and a "share block scheme" means  a share block scheme

as def ined  in section 1 of the Share  Blocks Control  Act 1980 (Act No 59 of 1980).

The t e r m  "hous ing  d e v e l o p m e n t  scheme"

therefore  embraces  a large  v a r i e t y  of schemes a imed

at p r o v i d i n g  housing for re t i r ed  persons,  and in

cludes ia a sectional  t i t le  scheme, a share block
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scheme and a scheme such as the present  one where a

"life right" is granted. This is further  emphasised

by the defini tion of a "right of occupation" which  is

defined to mean -

"the right  of a purchaser  of a housing interest -

3 which is subject to the pa yme nt  of a fixed or determinable  

sum of money by way of a loan or otherwise  ... ; and

4 which confers the power to occupy a portion in a housing 

development scheme for the durat ion of the lifetime of the purchaser ... but without 

conferring the power to claim transfer of the ownership of the port ion  to which the

housing interest  relates".

Ac t i ng  in terms of section 11 of the Act  the Minister 

p r om ulga t ed  certain regulations by Government Notice 1351 of 30 June  1989 ("GN 

1351"). These
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regulat ions,  in the First piece, imposed obl igat ions  on a developer  in respect  of 

the advertising and sale

of units. Regulat ions  7 to 14 provided For the establishment of a management  

association consisting of the developer and each of the residents.  This  association

is given wide powers of control, management  and administrat ion of the whole 

scheme. Regulat ion  2, however,  p r o v i d e d  that

"2 Regula t ion  7 to 14 shall not a pp l y  to a housing development 

scheme operated pursuant  to or in connection with a 

development  scheme or a share block scheme."

In the present appeal both parties approached the matter  

on the basis that these regulations did not apply to Eden  Vi l l age  at the time 

of
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their promulgation because Eden Vi l lage  had been established before 30 J u n e  1989. 

On 14 June  1991,

however, the Minister, by Government  Notice R 1349

("GN 1349") issued a further  regulat ion  which provi -

ded that

"1 Regulat ions  7 to 14 of Government  Notice R 1351 of 30 June 1989,

shall be applicable to any housing development scheme 

i r respec t ive  of the date of complet ion of such scheme, 

excluding a housing development  scheme conducted in 

pursuance of a development  scheme or a share block scheme."

Although R e g u l a t i o n  2 of GN 1351 is couched in the n ega t ive  

whereas the abovequoted  regulation is framed in the posi t ive  there can be li t t le

doubt that they were both  i n t e n d e d  to have the same

.... / 18
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result, viz to provide for the application of regulations 7 to 14 of GN 1351 to a

housing development scheme which  is not "operated  pursuant  to or in

connection with" or "in pursuance of" a deve lopment

scheme or a share block scheme.

If a housing deve lopment  scheme takes the

form of a sectional  titles scheme and is designed to

p r o v i d e  housing for re t i red  persons, it will  be

governed not only by the Act but  also by the Sectional

Titles Act. In terms of section 4 of that Act  a

developer would, in the  first instance,  h a v e  to apply

to the local author i ty  exercising jurisdict ion over

the area in which the land to be deve loped  is s i tuated

for approval of the  proposed scheme. Af t e r  such
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approval has been obta ined  a draf t  sectional  plan drawn up or v o u c h e d  for by a 

land surveyor or an a rchi tect must be s u b m i t t e d  to the  Surveyor-General for his 

a p p r o v a l  (sections 7 and 8). Only after the Surveyor-General  has approved  of 

the scheme may the developer  apply to the appropr ia te  Registrar of Deeds for the 

opening of a sectional titles register and for the regis t ra t ion  of the sectional  plan 

(section 11). When the Regis t ra r  of Deeds is satisfied that all the statutory and 

other legal requirements  have been complied with, he will register  the sectional 

plan and

open a sect ional  t i t l e  reg i s t e r  (section 12).

It is only when a sectional  t i t le

regis ter  has been opened that  a developer can transfer
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units in the scheme to purchasers thereof,  and  it is only then that a body corporate  

can come into existence. Section 36(1) provides  that

"36(1) With effect from the date on which any person other than the 

developer becomes  an owner of a uni t  in a scheme, there  

shall be deemed to be es tabl ished for that scheme a body 

corporate

of which the developer  and such person

are members,  and every person who thereafter  becomes an

owner of a unit shall  be a m e m b e r  of that  body corporate."

This body corporate shall thereaf t e r  be solely responsible for the control, 

management,  administration,  use

and enjoyment  of the  sections and of the common pro-

p e r t y  in the scheme (sections 35 to 38). In such a

scheme therefore the residents will control their own
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destiny, and when the last unit  has been sold the

d e v e l o p e r  shall, except  in cer ta in  e xce p t io na l  cir

cumstances, disappear From the scene altogether.

In the case of a housing deve lopment  scheme

taking  the form of a share block scheme in terms of the

Share Blocks Control  Act, the par t i c ipants  will  also have

a say in the control of the scheme. Not only will the

acqu is i t i on  of a share or shares in the share block

company enti t le  the holders thereof to the use of

specified parts of the immovab le  p roper ty  in respect of

whi ch  the company operates the scheme (section 7(2)),

but such acquis i t ion  also accords t h e m  a vote in the

conduct  of the affairs  of the company  (section 10)

and the r ight  collectively to a p p o i n t  at least one or
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two of the d i rec tor s  (section 12(1)).

I need not consider the na ture  of a share

block scheme any f u r t h e r  as it is not relevant to the

issues in the present  appeal. Suffice  it to say that

both in a sect ional  t i t le  scheme and in a share block

scheme the residents wil l  be able to part icipate  in

the general administration and running of the scheme.

The regula t i ons  p u b l i s h e d  in GN 1351 on 30 June 1989

were clearly designed to afford a similar form of

par t i c ipat ion  to residents in a scheme under  the Ac t

which was not a sect ional  t i t les  scheme or a share

block scheme as well. In fact the provisions of

regulat ions  7 to 14 seem to have been largely  taken

from very similar  provisions contained in sections
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36, 37 and 38 of the Sectional Titles Act. Fu r t h e r more, since both the latter Act and

the Share Blocks

Control  Act made adequate  provision for the part icipation of residents in the 

control of their residential schemes it was not necessary, and was in fact undesi rable, 

that regulations 7 to 14 should apply to them.

In advancing his first content ion  that  these regulations  d id  

not apply to Eden Village, Mr Slomowitz submitted that the first appellant intended to

convert  Eden Vi l l age  f rom a "life interest" scheme to a sectional t i t le  scheme;  

that first appe l lan t  had applied to the Germiston City Counci l  for its approval  

and that such approval  had  been granted on 17 March  1992; and that, at the time 

that the appl icat ion  had
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been b ro ug h t  in the court a quo   and when the appe l lants had filed their 

answering affidavits  first appellant still intended submitt ing his sectional 

title plans to the Surveyor-General  for his approval.  In these circumstances,  Mr

Slomowitz   submitted,  a sectional title scheme was in existence, and that 

regulat ions  7 to 14 could therefore  not apply. He submitted that the sectional

title scheme had come into existence as soon as first appellant  had applied to 

the Germiston  City  Council  for its approva l  or, at the latest, when such 

approva l  had been granted. In considering these submiss ions  it is necessary 

in the first place to determine  whether, in c i r cumstances  of the present  case, 

it can be said

.... / 25
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that Eden Vi l l age  was be ing  "operated pursuant  to or in connect ion  with" or 

"conducted in pur suance  of" a sect ional  title scheme. It certainly was not, even on 

Mr Slomowitz's   submissions, being so conducted  on 14 June 1991 when GN 1349

was promulga ted.  Nor,  to my mind, can it be said to have been so conducted  at 

the time when the application was brought or when the answering a ff idavi t s  were 

filed. In terms of the provisions 1 have outl ined above a sectional title scheme 

cannot  be said to have come into existence until the deve lope r  has received the 

approva l  not only of the local a u t h o r i t y  concerned, but also of the Surveyor-

General and the  Re g i s t r a r  of Deeds. Either of these may withhold approval  

thereby
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delaying the coming into existence of the scheme

for an inordinate  per iod  of time, or even p r e v e n t i n g

it from coming  into exi s tence  at all. In any event

it seems to me that  it cannot  p ro pe r ly  be said that

any housing development  scheme is being operated   or

conducted in pursuance  of a sectional  title scheme

until at least a sectional t i t l e  register  has been

opened and a body corporate brought into existence.

The Oxford English Dict ionary gives the meaning of

"operate" as "to di rect  t he  w o r k i n g  of; to manage,

conduct, work (a ... business) .... ", and  "conduct"

"to d i rec t ,  manage, car ry  on (a ... business  ....)"

A housing development  scheme cannot therefore be

said to be operated  or conducted  in pursuance of a
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scheme which  has itself not yet received final a ppr ov a l

and is the refo re  not yet in existence. It is not

enough For a deve loper  merely  to intend to br ing  such a scheme into existence,  

nor are any of the p re l imina ry  steps such as the a p p r o v a l  of a local au thor i t y  

suff icient. In order  for a housing deve lopment  scheme to be operated or 

conducted  pursuant  to a sect ional  t i t le  scheme it seems to me that  there  must  

be a sectional title reg i s t e r  and  a body corporate in existence.

Mr Slomowitz   sought  to rely  on an unrepor ted  

judgment of Spoelstra  , J in the ma t t e r  of Sorgvrye         Maande         en 'n   Ander       v   Die  

Voorsitter         van         die   Huiskomitee   Protea         Af t r e e -Oor d         (Heuwelsig)       en Ander       

(Case No 749/91 (T)). From the judgment  in t h a t
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case it would appear that the app l i can ts  sought  a dec l a ra tory  order  that  regulations

7 to 14 of GN 1351 did not apply to the housing development  scheme known as Protea 

Af t r ee - oo rd  (Heuwelsig) ("Protea"). The second applicant in that mat ter  was a 

property developer who had been responsible  for developing  Protea. It had already 

disposed of r ights  of occupation in respect of several units in the scheme, which had 

been acquired by the respondents who had  taken occupation at the t ime the 

applicat ion was brought.  It was common cause that the scheme constituted a housing 

development  scheme

in terms  of the Act. It was also common cause that ,

in the cont ract s  t h a t  the second a p p l i ca n t  had  con

cluded with the respondents he had undertaken to open
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a sectional title register in respect of the scheme

and to dispose  of some of the sect ional  t i t le  uni t s  when, in his discret ion,he 

dec ide d  to do so. At the time the application was brought  the sectional title 

register  had not yet been opened. How Far the second applicant  had got in his 

professed intention to do so does not appear from the judgment. The court made the 

declaratory order sought and held that regulations 7 to 14 did not apply to Protea. 

The learned Judge ' s  reasons for coming  to this conc lus ion  are not v e r y  clear to me.

They  seem to be contained in the  fol low-

ing passage from his judgment.

"Ek s tem saam  met  Mnr. v a n  Wyk se b e t o o g

dat on t wi kk e l in gs kema s  soos gedefinieer  in

die Wet op Deeltitels juis daarop dui dat

.... / 30
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hierdie  skema nie 'n voltooide skeme hoef te wees nie, v i r  sover  

die bewoording  in die omskrywing van ontwikkelingskema 

dearop dui dat dit geboue  is wat geleë is of o p g e r i g  gaan word en 

dat  d i t  dus iets is wat ook in die toekoms nog kan ontwikkel ."

It is t r ue  tha t  the def ini t ion  of a

"development  scheme" contained in the Sectional Titles

Act does refer to

"a b u i ld in g  or bui ldings  si tuated or to be

e r e c t e d  on land .... to be d i v i d e d  in t o  two

or more sections"

but this does not mean that  a scheme which  has not

yet received  the approva l  of the Regis t rar  of Deeds

and in respect of which  no sectional t i t le register

has been opened can be regarded  as a scheme which  is

already in existence. The learned Judge did not
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consider the wo rd i ng  of r e gu l a t i o n  2 of GN 1351.

Where  there is no sectional  title register  for a scheme,

and hence no body corporate ,  it is diff icult  to see

how it can ever be said that  the scheme is being opera-

ted pursuant to a deve lopment  scheme - ie a sectional

title scheme. Had the learned Judge considered this

apsect, it seems to me t h a t  he must then  h a v e  come

to a different  conclusion.

In the  pre sen t  case the  sectional t i t le

scheme had not yet  come into existence at the time

the application had been brought and consequently

Eden Vi l lage  was not at that  t ime  being "opera ted

pursuant  to or in connection with" or "conducted in



pursuance of" a development  scheme or a share block
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scheme. Re g u l a t i o n s  7 to 14 if GN 1351 were there fore ap p l i ca b l e  to t h e  

scheme. The   Second         Gr o u n d  

Here Mr Slomowitz relied on the  submission that the regulations 

were  ultra         vires       the author i ty  of the Minister  in that  sect ion 11 of the Act did  not 

empower him to make regulat ions  of such wide and fa r- reaching  import as those he 

had p u r p o r t e d  to make. He submi t ted  that they went beyond the  true meaning to be 

assigned to the words used in sec t i on  11 and that  the regulat ions  had the effect of 

d e p r i v i n g  the first appellant  of the control  of what was e ffec tual ly  its proper ty  and 

transferring it to a management  association of non-owners.

Section 11 of the Act gives the Minis ter
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the author i ty  to make regulations in respect  of a

var ie ty  of matters.  Those re levant  to the present

case read as follows viz -

"11(1) The Minister may make regulations -

(a) ....

(b) ....----------

(c) regarding the alienation of housing

interests and the control over and

the  operat ion  of housing d e v e l o p m e n t

schemes, including the payment  of

levies and the establishment of

levy funds;

(d) ...._______

(e) regarding the establishment and utili

zation of facilit ies or services con

templa t ed  in section 4(1)(o) ;

(f) .....

(g) ....

(h) r e g a r d i n g  any  m a t t e r  which  is re

quired or permi t ted  to be prescribed

by regula t i on ,  or is cons idered  nece

ssary or exped ient  to be so p re sc r ibed  in order to achieve the objects of this 

Act;
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(i) ...

(2) A regulation may prescribe penalties

For a contravention thereof or failure

to comply therewi th  ....

(3) A regulation under paragraph  (c) or (e)

of sub-section (1) may prov ide  for the

application thereof  also in respect of

housing development  schemes erected at

any time before the commencement  of

this Act."

The word ing  of this section is of a wide  and embracing import  and 

envisages regulations "regarding the control over and the operation of housing 

development schemes" and "regarding  any ma t t e r  which  is ... considered necessary or

expedient  to be so prescribed

in order to ach i eve  the  objects of this Act". It even

authorises the application of regulations to "housing development schemes 

erected at  any time before the
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commencement of this Act".

When one has regard  to the objects of the

Act the reason for such wide authorisation becomes more

apparent. The Act falls within the category of what

might  be te rmd "social" or "consumer protection"

legislation. Its object is to protect  e lder ly  or

retired persons invest ing their savings in a housing

development  scheme from possible exploitation by a deve loper.  As an 

example of this one may h a v e  regard to section 2 to 4 of the Act  which  

p r o v i d e  in

considerable  detai l  wha t  a contract  for the acquisi-

tion of a housing interest  by a retired person should contain: details as to 

exactly  what he is acqu i r ing  and what his obl igat ions
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will be, and also what  o ther  Facilit ies or services

will be provided.  These sections also bind the developer

to p r o v i de  the Facilities promised; if the landed pro-

perty  is unencumbered  to keep it unencumbered;  and to

give an estimate, For a per iod  of three years in advance,

of what the u p k ee p  of the  scheme is l ikely to cost.

So too, sections 4A, 4B and  4C g i v e  the holder  of a

r ight  of occupat ion  very  considerable secur i ty  by re

quiring the endorsement of that right against the

title deed, and according that right priority over

any other right whether  or not such other  r ight  has

been registered  or endorsed against the title deed, and

irrespective  of the time when such other  r ight  was registered and endorsed. 

The whole Act is designed
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bo protect the r ights  and  the interests of the  retired persons, and recognizes the

fact that  the residents have a vested interest in the housing development scheme 

in which  they  h ave  chosen to stay. Similar housing schemes held under 

sectional title or share block afford their  residents control of the 

administration and management  of the scheme, and, as 1 have indicated, the 

regulations  in question seek to afford  to the holders  of a "life r ight"  or a right 

of occupation in a housing deve lopment  scheme under  the Act some similar  

say in the control  over or operat ion  of that  scheme. It is t rue  that  the fixed 

p r o p e r t y  in the scheme will continue to be owned  by the developer, and  this 

aspect seems to
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have been recognized  in the regulat ions  we are considering.  The developer 

shall be a m e m b e r  of the management association to which the control and ad-

ministra t ion of the scheme is entrusted (Reg 7). The management  association

will be under a duty  to insure the bui ld ings  re la t ing  to the scheme and keep 

them insured to their replacement value against fire, and against other  risks as it 

may de te rmine (Reg 8(a) and (b)). It must  also mainta in  the common property

and all accommodation "and keep it in a state  of good and serviceable 

repair"(Reg

8(c)). It must ensure compliance  with any laws re-

la t ing  to the common proper ty  (Reg 8(e))and keep in

a state of good and serviceable repair all plant,
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machinery, fixtures  and fittings, including  elevators, pipes,  wires, cables  

and ducts  (Reg 8(g) and (h)). In order  to p e r f o r m  these du t i e s  the mana-

gement  association is empowered  to impose a levy on all residents and to 

establish a levy fund (Reg 9). If the association should  fail to comply  with 

any of the duties imposed  on it by these regulations, the developer  could 

enforce such compliance. In

this way the proper ty  of the developer  will be

adequately protected against deterioration. It

must also be borne in m i n d  that  the first appe l lan t

(the developer in this case) was enabled to d e v e l o p

its p r o p e r t y  by the in teres t  free loans paid to it by

each of the res idents  and that  it was subsequen t ly
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mainta ined  and kept in repair  by the levies pa id  by the residents.

In the  l ight  of these cons iderat ions  it

seems to me that not only was the Minister  legally

empowered  by the w o r d i n g  of section 11 to issue the

regulations, but that, having  regard to the objects

of the Act, it cannot  be said that  he exercised his

powers unreasonably. The regulations are not there-

fore, in my view, ul t ra         vires       the Minister 's authori ty.

The Third         Ground      

The third point  taken by Mr Slomowitz

was that the wrong  M i n i s t e r  had ac ted  in m a k i n g  the

regulat ion  contained in R 1349. Section 1 of the

Act defines the Minister  who is authorised to make
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regulations to mean the Minis te r  of Economic Affairs and Technology.  The 

regulat ions  made  under R 1351 were promulgated by the Minister of" 

Economic Affairs and Technology.  R 1349, however,  which had made those 

regulations applicable  to Eden Village,  purports to have been promulga t ed  by

the Minister  of Trade and Industry and Tourism. From the judgment in the 

court a quo   it appears  that  this point was t aken  "about  a week or so before  the

hearing".  It appears  to have been taken in an affidavit  by the appellants'  

a t torney  Mr G du B Hol tman  and sworn to by him on the "3rd day of June" - 

p r e s u m a bl y  1992. In it he says tha t  he a t t e m p t e d  to t r a c e  the source of the 

author i ty  of the Minister
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of Trade and Industry to promulga te  the regulations. He assumed that any t ransfer

of powers  from the Minister of Economic Affairs and Technology to the 

Minister

of Trade and Industry would have taken place in terms

of sect ion  26 of the  Republic of South Af r i c a  Const i tut ion  Act No 110 of 

1983, but  he says he could

find no notice in the Government  Gazette to that  effect.

In reply respondents' attorney made an

a ff i dav i t  a t t ac h i ng  a le t ter  f rom Mr J S Foonk,  the

Director-General  in the Office of the State President

da t ed  4 June 1992. This letter has not been at t es ted  to but the part ies  were ad 

idem   tha t  it should be regarded  as if all the allegations contained therein had 

been made on a ff idavi t .
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Mr Foonk  says that from its incept ion in 1988 the Act and any 

affairs pertaining to it h a d  been dealt with under  the aegis of the Department of 

Trade  and Industry.  The Minister in whose portfolio that d e p a r t m e n t  fell was at 

that time styled the Minister of Economic Affairs and Technology. The then State 

President,  Mr P W Botha, subsequently ret i red and when his successor, Mr F W de 

Klerk took office as State President  he c ons t i t u t ed  a new cabinet, which  was 

formally announced  by Government  Notice No 2120 a p p e a r i n g  in G o v e r n m e n t  

Gazette No 12080

promulga t ed  on 27 S e p t e m b e r  1989 ("GN 2120"). In

this cabinet  there was no longer any portfolio of

Economic Affairs and Technology,  but  there was a
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new portfolio styled Trade and Industry and Tourism. The Act, which had always

been adminis tered  by the Department  of Trade and Industry, simply remained 

in that department,  but the Minister into whose portfolio it fell was now cal led  the

Minis te r  of Trade  and Indus t ry  and Tourism.

He went  on to expla in  that  section 26 of Act 110 of 1983 which  

dealt  wi th  the assignment of powers, duties and functions of one Minister  to 

another,  was in his view inapplicable,  since there was no t ransfer  from one 

Minister  to another.  The ma t t e r  was rather one which fell wi thin  the ambi t

of section 24 of that Ac t  dealing wi th  the appointment of ministers.  That 

section provides:
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"24(1) The  State President may appoin t  as many persons  as he may 

From  t ime to t ime  deem necessary to administer  such 

departments of S tate  of the  Republic as the State

President may establish, or to perform

such other functions as the State President  m a y  

de te rmine . "

GN 2120 in which the new cabinet  was announced  does

indeed contain a portfol io of Trade and Industry and

Tourism but no portfolio of Economic Affairs and

Techno logy.

From these allegations and from the

re l ev an t  g ov e rnm ent  notice it is clear that  on 30

June 1989 when R 1351 was p r o m ul g a t e d  there  was a

Minister of Economic Affairs and Technology,  but

that on 14 June 1991 wh e n  R 1349 was promulga t ed

no such Minister  existed.  There  is also no reason
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to doubt  Mr Foonk's allegation tha t  the  Ac t  had  always been administered  by the 

Depar tment  of Trade and Industry and that that department  now fell within the port-

folio of the Minister  of Trade and Industry and Tourism.

In my view it was not necessary, and  indeed  would  h a v e  been inappropriate,  to have 

formally assigned the administ ra t ion  of the Act in terms of section 26 of Act  110 of 

1983. An ent ire ly  new cabinet  had been const i tuted

on 27 September  1989 and, in terms  of section 24 of that

Act the State President  was legally ent i t led  to assign

the de pa r tm en t s  and por t fol ios  as he saw fit. This

point, too, therefore cannot succeed.

The   Fourth         Ground  

The last point taken by Mr Slomowitz
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was that of non-joinder. His submission  was tha t  all the other residents of Eden 

Vi l lage  should have been joined as they must be considered to have  had  a direct

and substantial  interest  in the matter.  This point was not taken  in the  court  a 

quo  . In that  court  the appellants took the point that the Minister ought  to have 

been joined. The court a quo   rejected this submission and Mr Slomowitz   

expressly abandoned it before  us.

It seems to be common cause on the papers that at the time the 

mat t e r  was argued  a quo   there  were 110 r e s iden ts  in Eden Vi l l a ge  and that 88 

contracts had been signed between those residents respec t ive ly  and the first 

appellant.  In his
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answering aff idavi t  Mr E D Timcke, the first appel lant's manager, alleged 

that the respondents only enjoyed the "direct  support" of some two or three 

other

residents. In his replying  aff idavi t  the first re-

spondent denied this and alleged that he enjoyed the

support of many more. He annexed signed s ta tements

of 74 residents expressing their support for his

attempt to obtain the declaratory order sought.

The only interest that the other residents

of Eden Vi l lage  can ha ve  in the outcome of the present

appl ica t ion  would seem to be in the composit ion of the

body responsible for the general administration of

the vi l lage  i e whether the appellants  should continue

to administer  the vi l lage on their own without any
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recourse to the residents, or whether  the v i l l ag e  should be administered by a 

management  association on which both the developer  and the residents would be 

represented, as envisaged by the regulations. At first blush one migh t  be inclined to 

assume that the lat ter  a rrangement  would be the one which all the residents would  

favour as it would give them a say in the dai ly  runn ing  of the village in which  they 

l ived,  and would allow them, to a large extent ,  to control  thei r  own destinies.  Mr 

Slomowitz however  contended that there may well be a substantial number of the 

residents who would prefer to see their village administered by the appellants. This 

he submitted  gave them a direct and substantial  interest in the outcome of this 

applicat ion.  Mr Kuper
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pointed to the rather tenuous nature of this interest, but did not seriously contend

that the other residents might not have such an interest. In the light of the dicta 

contained in Amalgamated   Engineering         Union       v   Minister of Labour   1949 (3) SA 

637 (A) and the cases there referred to, it seems to me that this attitude was 

justified in the present instance. In view of the fact that the objection had only 

been taken in this Court, and not in the Court a quo  , and in the light of the 

tenuous nature of the interest, Mr Kuper submitted, however, that we should 

adopt the expedient referred to in the Amalgamated         Engineering         Union       case 

(supra) at p 633, and in Toekies         Butchery       (Edms) Bpk   en Andere v Stassen   1974 

(4) SA 771 (T) at 775.
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This would not only expedite the decision in this mat ter,  but it would also avoid causing 

the part ies  unnecessary

expense and delay. Mr Slomowitz agreed with this

submission.

We accordingly  issued a direct ion to the

respondents' attorneys to notify all the residents of

Eden Village of these proceedings and of the declaratory

order  granted  by the Court  a quo  ; and to publ ish  this

order  in a conspicuous place in the village.  Residents

were called upon, wi th in  a pe r i od  of two weeks from such

notification and publication to indicate to the Registrar

whether or not they consented to be bound by the judg-

ment of this Court  notwithstanding the fact that they had not been cited as parties  

to the proceedings.
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In the event of all the  res idents  consenting or not expressly refusing to consent, 

judgment,  it was indicated,

would be given wi thout  hea r ing  further argument.  In the

event, however,  of certain residents not so consenting

further  instructions as to the course the proceedings

were to take would  be given.

This direction was complied with by respondents'

attorney, and an a ff idavi t  confirming this was filed by

him. Thereaf ter  a number of residents ind i ca t ed  in

letters to the Registrar  that  they d i d  not want  to be

bound by our judgment, and it became necessary therefore,

to issue further  instructions.

Those residents who had indicated their unwillingness to be bound 

unless they were formally joined
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as part ies,  were called upon to file such aff idavi ts  as they may be advised with the 

Registrar on or before  noon on 21 April 1995, and to br ief  counsel to argue  the mat ter

before us on 11 May 1995. As soon as thei r  opposing  affidavits  were filed they 

would be considered to ha ve  been formally joined as co-appellants  in the matter,  

and would be bound by any order  the Court may make including any order  as to 

costs or otherwise.  Should any of them fail to file opposing aff idavi ts  they would be 

considered to have consented to be b ou nd  by the judgment  of this  Court  

notwi ths tanding  that  he or she had not been form-ally ci ted  as a p a r t y  to the 

proceedings. The respondents' attorney was again instructed to deliver this further  

order  to each of the would-be  objectors,  and to
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publish it in a conspicuous place in the village. This instruction was complied with, and 

an affidavit  confirming that this had been done was once again filed with the Registrar.

No opposing affidavits were filed by 21 April but a l e t t er  d a t e d  8 

May was received by the Regis t ra r  from a firm of at torneys who cla imed to represent 

a number  of residents of Eden Vil lage  - presumably  some or all of those residents  

who had in i t i a l l y  indica ted that they "elected" not to be b ou nd  by the decision of 

this Court. The attorneys have now informed the Registrar that on reconsiderat ion  

their  clients had decided  to abide  by the decision of the Court.  This appeal may 

therefore be considered on the basis that all
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the residents of Eden  Vi l l a g e  are bound by our  decision despite the fact that they had

not f o rm a l l y  been joined as par t i es  to the suit. When  the m a t t e r  was ca l l ed  on 11 

May counsel were afforded the oppor tuni ty  of addressing the Court in respect of the 

costs incurred subsequent to the hear ing  of the mat t e r  on 10 N o v e m b e r  1994. Af t e r

considering their arguments  I am of the view that these costs should  p roper ly  be 

borne  by the respondents.  They, after all, should  have joined the other residents, 

and their failure to do so occasioned the addi t iona l  costs.

The order of the Court  therefore  is: (1) Subject  to (2) below, the 

appea l  is dismissed

with costs such costs to include  the costs
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of two counsel.  (2) The costs incurred  subsequent  to the hear ing  of the 

a ppe a l  on 10 November 1994 are to be paid by the respondents.

J P G EKSTEEN, JA

JOUBERT, JA )

HOEXTER, JA )
concur

NE5TADT, JA )

F H GROSSKOPF, JA )


