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best case.

ORDER

On appeal from: Western Cape High Court, Cape Town (Baartman J
sitting as court of first instance):
[A] In the appeal against the judgment in the case of the arrest of the
Pasquale della Gatta (Case No AC20/09 in the high court) the following
order is made:

a) The appeal is dismissed with costs.

The cross-appeal is upheld with costs and the order of the high court is
altered to read as follows:
‘(i) The order for the arrest of the Pasquale della Gatta granted ex parte

on 20 March 2009 and the deemed arrest of the vessel pursuant to the
provision of security to obtain its release from that arrest are set aside.

(ii) The applicant is ordered to pay the costs of the application on the
scale as between attorney and client.’

(c) The order for the provision of counter-security by the applicant,
Imperial Marine Company, is set aside.



[B] In the appeal against the judgment in the case of the arrest of the
Filippo Lembo (Case No AC 8/09 in the high court) the following order is
made:
(a) The appeal succeeds to the extent that paragraphs 6 and 7 of the order
of the high court are altered in the following respects:

i) by the deletion in paragraph 6(a) of the amount of

US$17 477 128.40 and  its replacement by
US$7 047 177.50;

by the deletion in paragraph 6(b) of the figure of US$3 408 040 and its
replacement by US$1 374 199,61;

by the deletion in paragraph 7(a)(i) of the words ‘claims1(a)-(f)

US$20 485 587.17’ and their replacement by ‘claims 1(a), (b), (d) and (e)
US$7 029 824.59;

by the deletion of paragraphs 7(b) and (d);

but is otherwise dismissed.

(b) The cross-appeal succeeds and paragraph 2 of the order of the high
court is altered in the following respects:
i) by the deletion of paragraphs 2(a)(iii) and (iv) thereof;

by the deletion in paragraph 2(a)(v) of the figure of US$1 699 675.20 and
its replacement by US$878 825.23;

by the deletion in paragraph 2(a)(vii) of the figure of US$12 201 958.32
and its replacement by US$7 171 621.26.

(c) Each party is ordered to pay half the costs of and attendant upon the

preparation of the record in relation to this matter being volumes 1 to 9
and 16 of the record of appeal and is otherwise ordered to bear its own

Costs.

JUDGMENT



WALLIS JA (NAVSA, BRAND, LEWIS AND LEACH JJA
CONCURRING)

Introduction

[1]  On 3 July 2003 Imperial Marine Company (Imperial Marine) and
the second respondent, Deiulemar Compangnia di Navigazione Spa
(Deiulemar), concluded a long term time charterparty on the NYPE form
in respect of the George T, a Capesize bulk carrier of some 170 00 dwt. A
dispute arose in 2005 when the vessel suffered damage to its main engine
and underwent repairs at Pylos, Greece. Deiulemar treated the vessel as
off-hire whilst it was under repair. It thereafter commenced arbitration
proceedings against Imperial Marine in London in terms of the
charterparty, alleging various breaches of the charterparty and claiming
damages flowing from this incident. Imperial Marine responded with both
a defence and a counterclaim to recover the unpaid hire and the cost of
repairs. In June 2007 a further dispute arose over the dry docking of the
vessel and this caused Deiulemar to terminate the charterparty. Both
parties are pursuing the arbitration, albeit that progress has been slow and
many of the claims now being advanced have not yet featured in the
formal points of claim and defence or counterclaim. Nonetheless all are

treated as being claims in those proceedings and I shall do likewise.

[2]  Neither Deiulemar nor Imperial Marine held security for their
claims, whether those already incorporated in pleadings or those they
proposed to include by way of amendment. On 3 February 2009, and with
a view to remedying this, Imperial Marine obtained an order for the arrest
of the Filippo Lembo in terms of s 5(3) of the Admiralty Jurisdiction
Regulation Act 105 of 1983 (the Act) to provide security for some of its
claims. Deiulemar challenged this arrest in respect of two of those claims
and counterclaimed for an order in terms of s 5(2)(c) of the Act that the
arrest be subject to a condition that Imperial Marine provide security for
Deiulemar’s own claims. Whilst this litigation was still underway
Imperial Marine caused the Pasquale della Gatta to be arrested in respect
of a further claim. Deiulemar responded by seeking to have that arrest set



aside and counterclaimed conditionally for security for a claim under
s 5(3) of the Act. Both arrested vessels were released against the
provision of security in the form of P & I Club letters of undertaking.

[3] The two applications were argued together before Baartman J in
the high court and both parties enjoyed some success. Imperial Marine
maintained its security for two of the claims advanced in support of the
arrest of the Filippo Lembo and also maintained its security arising from
the arrest of the Pasquale della Gatta, albeit in an amount less than it had
claimed. Deiulemar obtained the counter-security it sought in both sets of
proceedings and also obtained costs orders in its favour. With its leave
both parties appeal against the decision of the high court insofar as it
went against them and seek to maintain that decision insofar as it
favoured them.

The facts

[4]  The charter in respect of the George T was for a period of 35 to 37
months, with the charterers having an option to extend the period for 11
to 13 months. Hire was payable by Deiulemar at a daily rate of
US$16 350 for the initial period and US$17 350 for the extension period.
Deiulemar was obliged to provide and pay for fuel the specifications of
which were stated in clauses 62 and 82. It was entitled to trade the vessel
worldwide without limit subject to certain exclusions and subject also to
the usual provision that it would only do so ‘via safe port(s), safe berth(s),
safe anchorage(s) always afloat’. There was an unlimited entitlement to
sub-charter the vessel although Deiulemar remained liable for the
obligations under the charterparty. Imperial Marine was obliged to
provide a vessel that was in a thoroughly efficient state and for the
duration of the charter to ‘maintain her class and keep the vessel in a
thoroughly efficient state in hull/holds, machinery and equipment’. On
redelivery Deiulemar undertook that the vessel would be in the same

good order and condition as on delivery, fair wear and tear excepted.

None of this is in any way unusual.



[5] On 6 July 2003 the George T was delivered to Deiulemar and for
the first two years there appear to have been no significant problems. The
present disputes originate with the provision by Deiulemar of a bunker
stem at Yeo Su, Korea on 4 March 2005. The vessel then sailed for
Dampier in Australia and started burning these bunkers. Whilst it was

en route to Dampier a sub-charter was concluded between Deiulemar and
Dabkomar Bulk Carriers Ltd (Dabkomar), also on NYPE terms, back to
back with the head charter, for a period up to 3 September 2007, minus
60 days in Dabkomar’s option, at a hire rate of US$45 000 per day. In
effect this was a sub-charter for the remaining period of the head charter
inclusive of the extension period. The vessel completed its voyage to
Dampier and loaded a cargo for Quingdao, China where it was delivered
under the sub-charter. From there it returned to Yeo Su to take on a
second stem of bunkers and then proceeded to Port Hedland in Australia.
All this occurred between 16 March and the middle of May 2005, the
precise date of each event being immaterial, save that delivery under the
sub-charter is said to have occurred on 23 April 2005.

[6] Whilst the vessel was en route to Port Hedland the chief engineer
received a report that the bunkers delivered in the first bunker stem at Yeo
Su were not in accordance with specification. This is accepted as correct,
at least insofar as the Kineamatic viscosity of the bunkers is concerned.
The engineer’s response was to stop burning those bunkers and to switch
to others. The unwillingness to use the initial Yeo Su bunker stem meant
that when the vessel left Port Hedland it had insufficient bunkers to reach
its destination at Redcar in the United Kingdom and it accordingly
diverted to Colombo in Sri Lanka to take on additional bunkers. Its
onward route was via Suez where there was a brief stoppage because of
engine problems. Shortly thereafter it became apparent that the main
engine had suffered major damage and required repairs. For that reason it
went to Pylos, Greece where the repairs were undertaken over a period of
a little over 71 days.

[7] Deiulemar claims that the reason for the breakdown in the main
engine was a failure on the part of Imperial Marine to fulfil its obligations
to provide a vessel with its machinery and equipment in a thoroughly
efficient state and its further obligation to maintain it in such state. It
accordingly contends that the detour to Colombo was an improper
diversion and that the vessel was off-hire during that period as well as the
periods of the breakdown at Suez and repairs at Pylos. It fixes its
damages for this period as the difference between the hire it would have
paid had the vessel been working and the hire it would have received
from Dabkomar if the latter had not also contended that the vessel was



off-hire during these periods. It invoked the arbitration clause providing
for London arbitration and served points of claim embodying this claim.
Furthermore, on 29 September 2005, before the points of claim were
delivered, Dabkomar had cancelled the sub-charter. Flowing from this
Deiulemar pleaded that, if the cancellation were held to be valid in an
arbitration pending between Deiulemar and Dabkomar, there would be a
further claim for damages represented by the difference between the hire
it would be obliged to pay under the head charter and the hire it would
have earned under the sub-charter. It did not attempt to quantify these
damages.

[8] Imperial Marine disputed these claims. It laid the blame for the
damage to the main engine on the first Yeo Su bunker stem, which led to
the vessel burning bunkers with excessive viscosity. It accordingly
counterclaimed for the unpaid hire and the cost of the repairs to the main
engine at Pylos. Over and above this it claimed an unspecified amount for
the diminution in the value of the vessel arising from the manner in which
the repairs to the engine’s cylinder blocks were undertaken.

[9] The arbitration proceeded at a leisurely pace, in part because
Deiulemar indicated that it intended to amend its points of claim to
include new and revised claims and Imperial Marine was unwilling to
agree to this. In the meantime the George T continued trading in terms of
the charterparty. There was allegedly a deballasting problem at Richards
Bay in February 2006 and between 23 June and 17 August 2006 it was
taken out of service for its annual class survey and repairs at Zhoushan,
China. It was then under sub-charter until 26 December 2006 after which
it sailed for Richards Bay, where it arrived on 24 January 2007. Four days

later it left with its cargo bound for Rotterdam.

[10] On 6 March 2007, whilst the George T was at Rotterdam, Imperial
Marine sent a message to Deiulemar that during the course of tank
cleaning of No 8 Double Bottom Tank (DBT), prior to inspection,
damage to the tank had been discovered. This was described as being:

‘... a large indentation over a distance spanning 8 web frames (about 28 metres), to a

maximum depth of about 400 millimetres, and about 4.5 metres at the widest point.’

Surveyors were called in from Lloyds Register, with which the vessel was



entered for class. They required repairs to be undertaken, some
immediately and others at a later stage. For the purpose of the immediate
repairs the vessel moved to Antwerp where substantial repairs, especially
to the vessel’s steel plating, were undertaken between 8 March 2007 and
12 May 2007. It then resumed trading but on 13 June 2007 Lloyds
Register refused to extend the date for its next dry docking survey, which
accordingly had to take place before 25 August 2007. Imperial Marine
advised Deiulemar that they would send the vessel to Zhoushan, China
for that purpose. After an exchange of correspondence Deiulemar’s
response was that this rendered further trading under the charter
impossible. On 1 August 2007 they delivered a letter to Imperial Marine
terminating the charter. Shortly prior to that the vessel had entered dry
dock at Zhoushan and it remained there for the survey and repairs until
20 December 2007. These repairs also involved extensive work on and

replacement of the vessel’s steel plating.

[11] Two other facts should be mentioned before turning to consider the
arrests of the two vessels in South Africa. The first is that, whilst the
vessel was undergoing repairs at Antwerp, Imperial Marine sold it to
Dalton Worldwide SA (Dalton) for a price representing the amount due
under the outstanding mortgage over the vessel. Registration of the
change of ownership occurred on 29 June 2007. The vessel thereafter
continued trading but was scrapped in March 2010 shortly before the
cases were argued in the high court.

The claims

[12] Imperial Marine advanced three claims in support of the arrest of
the Filippo Lembo. The first can be described shortly. It alleged that
Deiulemar breached the charterparty by supplying out of specification
bunkers at Yeo Su and that the use of these bunkers occasioned damage to
the vessel’s main engine. The unpaid charter hire in respect of the

diversion to Colombo; the stoppage in Suez; and the period while the



vessel was undergoing repairs at Pylos was claimed, as well as the cost of
the repairs. Deiulemar accepted that a prima facie case had been made in
respect of this claim and that Imperial Marine was entitled to security for
it. The capital amount is US$4 506 796.03. Deiulemar also accepted that
the security should cover interest at 6.5 percent on the amount claimed
for three years, amounting to US$878 825.23, and the costs of the
arbitration, which it agreed should be fixed in the sum of US$2 150 000.
However, it contended that Imperial Marine already held security for
costs in an amount of £250 000 and that the amount for costs should be

reduced accordingly. The high court upheld this latter contention.

[13] In the counterclaim in the arbitration the second claim was

formulated in the following way:
‘Diminution in the value of the vessel as a direct result of the fact that, in order to

avoid the need to wait for the manufacture and delivery of new blocks, the cracked

cylinder blocks were repaired by way of Metalock stitching.’

In these proceedings this claim underwent a change. The affidavit in
support of the arrest said it was a claim to recover the cost of replacing
the repaired cylinder blocks with new blocks at a cost of US$700 000
apiece, totalling US$4.2 million, plus downtime for 120 days at
US$25 000 per day, occasioning a loss of a further US$3 million. The
claim was attacked on two grounds. They were first that new cylinder
blocks were not required as the original repair was perfectly adequate,
and second that the vessel was transferred to Dalton, without the cylinder
blocks being replaced so that no damages were suffered. By the time of
argument in the high court the vessel had been scrapped without
replacing the cylinder blocks and this became a further reason for
contending that no damages were suffered. Albeit that the repairs were
never done, Imperial Marine contended that the cost of undertaking them

is nonetheless, as a matter of English law, the proper measure of the
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diminution in value of the George T. The high court rejected this claim

and reduced the amount of security accordingly.

[14] The third claim, which had not been raised in the arbitration, was
for the cost of repairing the shell plating of the vessel in way of No 8
DBT. It was alleged that Deiulemar, in breach of its obligations under the
charterparty, directed the vessel to load a cargo at Richards Bay, which
was not a safe port, or alternatively at a berth at Richards Bay, which was
not a safe berth. In the further alternative the claim was advanced on the
basis of an implied indemnity arising under clause 8 of the charterparty.
Imperial Marine relied on circumstantial evidence and contended that the
inference to be drawn from this evidence is that an underwater protrusion
from the wall of the berth at Richards Bay caused the damage noted in
Rotterdam. This constituted a hidden danger and rendered either the port
or the berth unsafe. The claim was disputed on the facts in regard to the
cause of the damage and on the law relating to what constitutes a safe
port and a safe berth and the existence of any implied indemnity. The
high court accepted that Imperial Marine established the claim on the
requisite prima facie basis and upheld the arrest and the claim for security
in respect thereof.

[15] It is convenient at this stage to deal with the claim advanced by
Imperial Marine in support of the arrest of the Pasquale della Gatta. It
was a claim for the cost of the repairs to the steel work of the vessel
undertaken in 2007 at Antwerp and Zhoushan, other than those relating to
the hull in way of No 8 DBT. When the vessel was inspected during the
repairs at Antwerp considerable corrosion was discovered in the internal
shell plating and steel members of numbers 7, 8, 9 and 10 DBTs. In
seeking the arrest Imperial Marine said that this was due to the action of
Sulphate Reducing Bacteria (SRB) and on two grounds blamed
Deiulemar for the incursion of these bacteria. The first was that in breach
of its obligations as charterer it directed the vessel to ports where it was
particularly vulnerable to corrosion in consequence of the activities of
SRB. The second was that in any event Deiulemar was obliged to re-
deliver the vessel at the end of the charter in the same order and condition
as it was on delivery at the commencement of the charter, fair wear and
tear excepted, and that re-delivery with extensive corrosion caused by
SRB was a breach of this obligation. Again this claim, and the expert
evidence delivered in support of it, was disputed on the facts. In addition
the legal basis for the claim was disputed. The high court sustained the
arrest although it reduced the amount of security to be furnished.
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[16] I turn to the claims that Deiulemar sought to have secured by way
of the condition imposed on the arrest of the Filippo Lembo. It alleged
that throughout the period of the charter Imperial Marine was in breach of
its obligations to provide a vessel in a thoroughly efficient condition and
to maintain it in that condition. It attributed any problems experienced
with burning the first bunker stem at Yeo Su to this. It claimed on the
basis of an inspection of the damaged engine that the problems it
experienced were long-standing and flowed from lack of maintenance
and the manner of the ship’s operation. It alleged that lack of maintenance
was the reason for the corrosion of the ship’s steelwork and necessitated
the vessel going off-hire to undergo repairs. In addition it said that the
engine problems meant that it failed to perform in accordance with the
provisions of the charterparty. Deiulemar claimed damages for loss of
income under the Dabkomar sub-charter; the loss of that sub-charter; and
losses it said it incurred, both by way of additional expenditure and by
way of loss of potential income, from its trading with the vessel after the
termination of the sub-charter. It obtained an order that the arrest of the
Filippo Lembo be made subject to a condition that this claim be secured
in full, subject to an allowance to avoid duplication. In relation to the
arrest of the Pasquale della Gatta it failed in its efforts to have the arrest
set aside but succeeded in a conditional counter-application for security
for a claim under s 5(4) of the Act arising from delays in securing the
release of the vessel from that arrest. It was awarded the costs of both
applications, including in the latter case the costs on an attorney and
client scale.

The appeals
[17] Imperial Marine is the party more aggrieved by the decision of the

high court. It appeals against the following aspects of the judgment:

(a) the reduction of its security for costs in the arbitration by £250 000,
being the amount of security already provided by Deiulemar;

(b) the rejection of the claim for security in relation to the replacement of
the cylinder blocks;

(c) the order attaching a condition to the arrest of the Filippo Lembo that
it provide security to Deiulemar in the full amount of its claims arising
from the cancellation of the sub-charter and the alleged lack of
seaworthiness and maintenance of the George T;

(d) the reduction of the amount of its security in respect of the corrosion
claim;

(e) the order that it bear the costs of the two applications including, in the
case of the Pasquale della Gatta, costs on the scale as between attorney
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and client.

[18] For its part Deiulemar seeks to sustain the orders of the high court
insofar as they favour it and appeals against the following portions of
those orders:

(a) the maintenance of the arrest and security in relation to the alleged
damage to the No 8 DBT of the George T at Richards Bay;

(b) the dismissal of its application to set aside the arrest of the Pasquale
della Gatta.

The law
[19] In Cargo Laden and Lately Laden on Board the MV Thalassini
Avgi v MV Dimitris' this court held that:

‘A claimant applying for an order for the arrest of a ship in terms of s 5(3)
(a) for the purpose of obtaining security in respect of a claim which is the
subject of contemplated proceedings to be instituted in a foreign forum is
required to satisfy the Court (a) that he has a claim enforceable by an
action in rem against the ship in question or against a ship of which the ship in
question is an associated ship; (b) that he has a prima facie case in respect of such a
claim, which is prima facie enforceable in the nominated forum or forums of his
choice, in the sense explained above; and (c) that he has a genuine and reasonable
need for security in respect of the claim.’

The focus in the present case falls on whether the parties have established
the requisite prima facie case in relation to their respective claims.
Whether there is a prima facie case may depend upon issues of both fact
and law, as with Imperial Marine’s claim for damage to the vessel
allegedly suffered at Richards Bay and the claim arising from alleged
SRB-induced corrosion. The starting point is the facts upon which any
legal contentions are based.

[20] Scott JA addressed the topic of the evidence necessary to establish
a prima facie case in Hiilse-Reutter & others v Gddde? in the following
terms:

‘[12] The requirement of a prima facie case in relation to attachments to found or
confirm jurisdiction has over the years been said to be satisfied if an applicant shows
that there is evidence which, if accepted, will establish a cause of action and that the
mere fact that such evidence is contradicted will not disentitle the applicant to relief —
not even if the probabilities are against him; it is only where it is quite clear that the
applicant has no action, or cannot succeed, that an attachment should be refused. This

1 Cargo Laden and Lately Laden on Board the MV Thalassini Avgi v MV Dimitris 1989 (3) SA 820
(A) at 832J-833A.

2 Hiilse-Reutter & others v Gédde 2001 (4) SA 1336 (SCA) paras 12 - 14.
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formulation of the test ... has been applied both by this Court and the Provincial
Divisions ... One of the considerations justifying what has been described as
generally speaking a low-level test ... is that the primary object of an attachment is to
establish jurisdiction; once that is done the cause of action will in due course have to
be established in accordance with the ordinary standard of proof in subsequent
proceedings. ...No doubt for this reason Nestadt JA, in the Weissglass case ... warned
that a court “must be careful not to enter into the merits of the case or at this stage to
attempt to adjudicate on credibility, probabilities or the prospects of success”.

[13] Nonetheless, the remedy is of an exceptional nature and may have far-reaching
consequences for the owner of the property attached. It has accordingly been stressed
that the remedy is one that should be applied with care and caution ... More recently,
in Dabelstein and Others v Lane and Fey NNO 2001 (1) SA 1222 (SCA) at 1227H -
1228A, it was suggested that the time may come to reconsider the approach adopted
in the past and to have regard also, in the assessment of the evidence, to the
allegations in the respondent's answering affidavit which the applicant cannot
contradict. In the present case, however, the affidavits filed on behalf of the appellants
are such that the issue does not arise and it is unnecessary to consider whether the test
should be refined in the manner suggested.

[14] What is clear is that the “evidence” on which an applicant relies, save in
exceptional cases, must consist of allegations of fact as opposed to mere assertions. It
is only when the assertion amounts to an inference which may reasonably be drawn
from the facts alleged that it can have any relevance. In other words, although some
latitude may be allowed, the ordinary principles involved in reasoning by inference
cannot simply be ignored. The inquiry in civil cases is, of course, whether the
inference sought to be drawn from the facts proved is one which by balancing
probabilities is the one which seems to be the more natural or acceptable from several
conceivable ones ... While there need not be rigid compliance with this standard, the
inference sought to be drawn, as I have said, must at least be one which may
reasonably be drawn from the facts alleged. If the position were otherwise the
requirement of a prima facie case would be rendered all but nugatory ...” (Most
authorities omitted.)

[21] These appeals pertinently raise the issue whether Hefer ACJ was
correct in suggesting in Dabelstein’s case that facts in the opposing
affidavits that an applicant is unable to contradict should also be taken
into account in weighing up whether the applicant has discharged the
onus of establishing a prima facie case. The issue arises at various points
in the consideration of the evidence presented by the parties in the present
case. By way of example, in relation to the claim for the damage to the
shell plating of No 8 DBT, a diagram of the berth at Richards Bay and an
explanation of the mode of its construction is put up and not challenged

by Imperial Marine. In regard to the SRB corrosion claim there are
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unchallenged affidavits by Dr Bailey and Dr Stott put in by Deiulemar
that undermine certain key statements by Imperial Marine’s expert
witness, Dr Cleland. Should this evidence nonetheless be ignored in
considering these claims, or should it be taken into account in considering
whether Imperial Marine has placed evidence before the court that, if
accepted by the arbitrators, could reasonably lead to the conclusion that

the claims will succeed?

[22] When this question was put to him counsel for Imperial Marine
fairly accepted that the court should have regard to such evidence. That
resolves the need to decide finally whether to adopt the approach of
Hefer ACJ although, as the Constitutional Court has recently pointed out,
deciding matters on the basis of concessions by counsel is not always
satisfactory.’ For that latter reason I indicate briefly why there is much to
be said, in deciding whether the applicant has established a prima facie
case, for taking into account the facts in the opposing affidavits that an
applicant does not contradict, at least where there is no reason to believe
that in future proceedings, with the advantages of discovery, those facts
are capable of being challenged. The primary reason is that in principle to
do otherwise is to shut one’s eyes to relevant factual material that may
fatally undermine the arresting party’s claim and courts do not ordinarily
disregard relevant and admissible evidence when reaching their decisions.
Disregarding such evidence seems inconsistent with the constitutional
requirement that both parties are entitled to a fair hearing and confers an
unjustifiable advantage on the arresting party. In the present context, our
courts have repeatedly stressed that the arrest of a ship is a matter with
serious consequences.* That being so, it seems incongruous for a court
faced with a decision whether to order or sustain such an arrest to ignore
materially relevant and undisputed evidence.

[23] The consideration of such evidence does not offend against any
basic principle underpinning the traditional approach to proof of a prima
facie case. Whilst the fact that the merits will be considered at a later
stage is said to provide the justification for adopting this low-level test in

3 Premier: Limpopo Province v Speaker of the Limpopo Provincial Government and others [2011]
ZACC 25, para 31.

4  Starting with a statement by Didcott J in Katagum Wholesale Commodities Co Ltd v The MV Paz
1984 (3) SA 261 (N) at 269H, quoted with approval by Corbett CJ in Bocimar NV v Kotor Overseas
Shipping Ltd 1994 (2) SA 563 (A) at 581G-H and by Scott JA in MV Snow Crystal: Transnet Ltd t/a
National Ports Authority v Owner of MV Snow Crystal 2008 (4) SA 111 (SCA) para 36.
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cases of attachments to found jurisdiction, it is not relevant to the
consideration of an application for a security arrest in terms of s 5(3) of
the Act. A security arrest is not directed at establishing the court’s
jurisdiction in future proceedings but at obtaining final relief in the form
of an order that security be provided for the outcome of proceedings in
another forum, usually in another jurisdiction.® This is a special
jurisdiction vested in our courts under the Act® and in determining
whether to order an arrest it is inappropriate for the court to shut its eyes
to admissible and relevant evidence that is not and cannot be disputed.
This is particularly so because obtaining security may play a crucial role
in decisions concerning the future conduct of the foreign proceedings and
can even lead to their being abandoned or settled.

[24] Leaving that aside two other points fall to be made about the
approach to proof of a prima facie case. They are first that where the
applicant asks the court to draw factual inferences from the evidence they
must be inferences that can reasonably be drawn from it, even if they
need not be the only possible inferences from that evidence. If they are
tenuous or far-fetched the onus is not discharged. Second the drawing of
inferences from the facts must be based on proven facts and not matters
of speculation. As Lord Wright said in his speech in Caswell v Powell
Duffryn Associated Collieries Ltd:

‘Inference must be carefully distinguished from conjecture or speculation.
There can be no inference unless there are objective facts from which to
infer the other facts which it is sought to establish ... But if there are no
positive proved facts from which the inference can be made, the method
of inference fails and what is left is mere speculation or conjecture.’’

[25] Lastly on the aspect of proof of a prima facie case, the parties
relied on expert evidence in regard to certain claims, namely those based

on the existence of SRB-induced corrosion and the damage allegedly

5 Ecker v Dean 1937 SWA 3 at 4 cited in Shepstone and Wylie & others v Geyser NO 1998 (3) SA
1036 (SCA) at 1042C-D. Whilst there remains a deemed arrest of the vessel in terms of s 3(10)(a)
of the ACT, even after it has been released from arrest against the provision of security, (see MV
‘Alam Tenggiri: Golden Seabird Maritime Inc v Alam Tenggiri SDN BHD 2001 (4) SA 1329 (SCA)
paras 12 to 15) in the ordinary course if a challenge to a security arrest is unsuccessful the South
African courts play no further role in the proceedings in relation to which such security has been
furnished.

6 When introduced it was unique internationally and even in jurisdictions where similar relief is now
obtainable it is neither as straightforward nor as direct as in South Africa

7 [1939] 3 All ER 722 (HL) at 733E-F, cited in Motor Vehicle Assurance Fund v Dubuzane1984 (1)
SA 700 (A) at 706B-D. See also Great River Shipping Inc v Sunnyface Marine Limited1994 (1) SA
65 (C) at 751-76C and particularly the statement that ‘evidence does not include contention,
submission or conjecture.’
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suffered at Richards Bay, as well as the legal position in terms of English
law, which governs the charterparty. In a trial action it is fundamental that
the opinion of an expert must be based on facts that are established by the
evidence and the court assesses the opinions of experts on the basis of
‘whether and to what extent their views are founded on logical
reasoning’.® It is for the court and not the witness to determine whether
the judicial standard of proof has been met. How, if at all, are these
principles to be applied in the context of an application where the
applicant is required to show only that it has a prima facie case? There

does not appear to be any authority dealing with this problem.

[26] In my view the court must first consider whether the underlying
facts relied on by the witness have been established on a prima facie
basis. If not then the expert’s opinion is worthless because it is purely
hypothetical, based on facts that cannot be demonstrated even on a prima
facie basis. It can be disregarded. If the relevant facts are established on a
prima facie basis then the court must consider whether the expert’s view
is one that can reasonably be held on the basis of those facts. In other
words, it examines the reasoning of the expert and determines whether it
is logical in the light of those facts and any others that are undisputed or
cannot be disputed. If it concludes that the opinion is one that can
reasonably be held on the basis of the facts and the chain of reasoning of
the expert the threshold will be satisfied. This is so even though that is
not the only opinion that can reasonably be expressed on the basis of
those facts. However, if the opinion is far-fetched and based on unproven
hypotheses then the onus is not discharged.

[27] Foreign law is treated as a fact requiring to be proved by tendering
the evidence of a witness who can speak to the contents of that law.
However, such evidence is unnecessary where the law in question can be
ascertained readily and with sufficient certainty without recourse to the
evidence of an expert, because the court is then entitled to take judicial
notice of such law.’ In many maritime cases our courts deal with English
admiralty or maritime law. They are accustomed to considering questions

8 Michael & another v Linksfield Park Clinic (Pty) Limited & another 2001 (3) SA 1188 (SCA) para
36 and generally paras 34 — 40.

9  Section 1(1) of the Law of Evidence Amendment Act 45 of 1988. Kwikspace Modular Buildings
Ltd v Sabodala Mining Co SARL and another 2010 (6) SA 477 (SCA) para 7.
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arising out of bills of lading and charterparties and the operation of
vessels. Since at least 1797 in the case of the Cape Colony" and 1856 in
the case of the Colony of Natal' our courts have in relation to a wide
variety of maritime matters been required in admiralty cases to apply
English admiralty and maritime law. That law is readily accessible in law
reports and textbooks that are part of the standard libraries of the courts
and practitioners in this field. In those circumstances it should generally
speaking be unnecessary for it to be presented through affidavits from
practitioners, who all too frequently (as in this case with Deiulemar’s
expert), are representatives of the parties. The undesirability of expert
evidence from such a source has been the subject of previous comment
from our courts.”

[28] I turn then to consider the various claims advanced in the present
cases to assess whether, in the light of these principles, the parties have
made out a prima facie case in relation to the claims on which each relies.

Imperial Marine’s claims
Costs of the arbitration

[29] Imperial Marine sought security for the costs of the arbitration in
an amount of US$2 150 000. Deiulemar accepted that this is a reasonable
amount in respect of those costs. However, it contended that this amount
should be reduced by £250 000," being the amount of security already
held by Imperial Marine in terms of a P & I Club letter of undertaking
dated 28 November 2006, but furnished in February 2007, expressed in

material part in the following terms:

10 According to Eric Walker, A History of Southern Africa, 3 ed (1968) at 126, 141 and 163 a vice-
admiralty court was established in 1797; was revived when the Cape reverted to British control
during the Napoleonic wars and was firmly established by the Charters of Justice of 1828 and 1832.
See also Reinhard Zimmermann and Daniel Visser, Southern Cross: Civil Law and Common Law in
South Africa, at 446, fn 59.

11 Natal acquired a vice-admiralty court after it became a crown colony by royal charter in 1856.
These courts functioned in terms of the Vice-Admiralty Courts Act 1832 (2&3 Will IV ¢51) and
thereafter, in terms of the Vice-Admiralty Courts Act 1863 (26 & 27 Vict. c24). Under Law 8 of
1879 (Cape); The Colonial Courts of Admiralty Act 1890 (53 & 54 Vict. C27) and s 6(1)(a) of the
Act, our courts have consistently been required to apply English admiralty and maritime law to
disputes including disputes such as those in the present case.

12 Stock v Stock 1981 (3) SA 1280 (A) 1296F; Atlantic Harvesters of Namibia (Pty) Ltd v Unterweser
Reederei GMBH of Bremen 1986 (4) SA 865 (C) 874F-J. For what is required of an expert witness,
see National Justice Compania Naviera SA v Prudential Assurance Co Ltd (“The Ikarian Reefer”)
[1993] 2 Lloyds Rep 68 [QB (Com Ct)] at 81-2.

13 When converted to dollars the resulting balance is US$1 786 000.
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‘IN CONSIDERATION of your refraining ...from applying to the

Tribunal or taking any other steps to obtain security for your costs of
defending the Claims in the proceedings before the Tribunal we ... undertake to pay
you ... such sums as may be agreed in writing between you and Charterers (with our
consent) to be due to you from Charterers in respect of your recoverable costs of
defending the Claims before the Tribunal or as may be awarded in your favour against
the Charterers by Final award of the Tribunal ...in respect of your said recoverable
legal costs ...

It is understood that this security for costs is intended for no particular stage of the

aforesaid proceedings and that there is liberty generally to apply for further security

for costs at any time.” (Emphasis added.)

[30] When that security was furnished Imperial Marine had delivered its
points of defence and counterclaim and the parties were exchanging
further information in preparation for the arbitration. The issues raised by
the claim and counterclaim were intertwined and there was no question of
the costs for defending the one and pursuing the other being incurred
separately. It is plain that the security was given for the costs to be
incurred by Imperial Marine in the further conduct of the arbitration
generally. Accordingly, as held by the high court, the £250 000 must be
taken into account in determining what security for costs should be given
arising out of the arrest of the Filippo Lembo. Those costs must therefore
be limited to US$1 786 000 and the appeal against this portion of the

order of the high court must fail.

Replacement of the cylinder blocks

[31] This claim had two elements. The first was a claim for the cost of
replacing the cylinder blocks amounting to US$ 4.2 million. The second
was a claim for US$ 3 million being the anticipated loss of revenue due to
the vessel being out of service while the replacement was to be
undertaken. The latter claim is plainly without merit in view of the fact
that the vessel was never withdrawn from service for the purpose of

replacing the cylinder blocks. Accordingly no loss of revenue was
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suffered or will be suffered in the future.

[32] The evidence on the need to replace the cylinder blocks,
notwithstanding the temporary repairs effected in Pylos, is sparse. In the
founding affidavit it was said that the claim was for the cost of
replacement of the cylinder blocks and related downtime without any
explanation of why this was necessary, or why the claim had been
formulated in the counterclaim in the arbitration as one for the diminution
in value of the vessel due to the blocks having been repaired by way of
Metalock stitching. When this deficiency was pointed out Imperial
Marine’s Cape Town attorney deposed to an affidavit in which he said
that at the time the counterclaim was delivered the cylinder blocks had
been temporarily repaired with Metalock stitching ‘so as to satisfy the
requirements of the vessel’s classification society, which are subject to
periodic review’. He added that it was intended to amend the
counterclaim.

[33] No certificate was annexed showing that Lloyd’s Register, the
vessels’ classification society, had imposed any such requirement or
qualification on the initial repair. Mr Luukas, a chartered engineer and
experienced surveyor retained by Deiulemar, said that:

‘Metalock repair of cast components is a recognised ‘permanent’ repair which is
approved by Classification Societies albeit often subject to periodic review by way of
memorandum on the ship’s machinery certificate. Typically, if the repair remains

successful, the requirement for review is deleted by Class.’

This was not challenged in the period of some eight months that elapsed
between this affidavit being delivered and the hearing. As a matter of fact
the cylinder blocks were not replaced in the nearly five years that elapsed

between the repairs undertaken in Pylos and the scrapping of the vessel.

[34] I do not consider that Imperial Marine established a prima facie
case that the repair to the cylinder blocks was inadequate or temporary or
that they needed to be replaced. However the claim must in any event
founder on the law. Counsel for Imperial Marine submitted that in
English law, which governs the charterparty, the measure of damages in a
case such as this is the cost of repairs of the vessel. He relied upon the
judgment of Greer LJ in The London Corporation [1935] 51 L1 L. Rep 67
(CA)," which, he submitted, established the principle that in cases of

14 As followed and construed in The ‘Argonadftis’[1989] 2 Lloyd’s Rep 487 [QB (Adm Ct)].
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damage to vessels the cost of repairs is the prima facie measure of the
damages suffered by the owner. In that case a vessel had been damaged in
a collision whilst laid up and the cost of repairing it had been agreed
between the parties. Thereafter, and before the vessel was repaired, it was
sold to be broken up. The question was whether the cost of repairs was
nonetheless recoverable as damages. The court held that it was.

[35] Counsel relied on the following passage in the judgment:

‘Prima facie the damage occasioned to a vessel is the cost of repairs, the cost which it
is correctly estimated will be required to put the vessel into the same condition as it
was in before the collision and to restore it in the hands of the owners to the same
value as it would have had if the damage had never been occasioned. Prima facie the
value of a damaged vessel is less by the cost of the repairs than the value would have
been if undamaged. It is quite true that it may be established that the estimate is a
wrong estimate and that the value of the vessel undamaged is exactly the same as her
value after she had been damaged.’(Emphasis added.)"

However, a reading of the judgment reveals that the only evidence
tendered by the appellant was the fact of the sale to shipbreakers and,
both in the high court® and in the Court of Appeal, that was held to be
insufficient to rebut the prima facie proof provided by the agreement
between the parties on the cost of repairs.

[36] I do not understand the judgment to alter the basic principle that
the measure of the owner’s loss is the diminution in value of the vessel."”
All that it says is that the cost of repairs will prima facie be the measure
of that loss' although that prima facie case may be displaced by evidence
showing otherwise. However, it is unnecessary to explore the niceties of
English law in this regard because this is not a claim falling within that
principle. The cost of the repairs to the George T at Pylos, including the
Metalock stitching of the cylinder blocks, was the subject of a separate
claim and Imperial Marine’s entitlement to security for that claim was not
challenged. The claim in respect of the cylinder blocks was based on the
contention that those repairs were