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Executive Summary

There are three streams of people crossing our borders. The first are
immigrants, individuals who would like to settle here permanently. We
recommend the introduction of a labour-market based point system by which
‘South Africa can pro-actively recruit immigrants with the skills, expertise and
resources to make a contribution to the development of out country. The point-
system will replace the current apparatus, including the Immigrants Selection
Board.

The second stream are refugees, people who flee persecution in their own
country and seek asylum here. Presently, South Africa is not a recipient of large
numbers of refugees. We recommend a system of refugee protection that is
simple, practical and manageable. We also believe that the burden of refugee
protection in South Africa should be shared with other SADC member-states
and should not therefore be our responsibility alone.

The third and most controversial stream of people are migrants, many of whom
are not authorised to be here. We believe that the problem of unauthorised
migration should in part be dealt with by giving bona fide economic
migrants from other SADC countries, who have no intention of settling here
permanently, increased opportunities for legal participation in our labour market.

The other side to the solution is to introduce more effective but rights-based
enforcement of new immigration policy. Based on the Constitution and Bill of
Rights, we believe that Government action should be restrained in favour of the
rights of unauthorised migrants. This includes due process, administrative
review and the right to information. Enforcement should be made effective
within this framework, requiring a transformed Department of Home Affairs.

We recommend that the management of a point-based immigration system, the
development of a plan for temporary SADC migrant access to South Africa’s
labour market and for rights-based enforcement should reside within the
Department of Home Affairs. We further believe that the Department should
undertake a transformation process, such that it has the proper staffing levels,
expertise and professionalism to deliver citizenship, migration, refugee and
immigration services to the public.

it should be pointed out that until there is greater economic parity in the SADC
region, we believe that it is premature to agree to any proposal to open up our
borders i.e. to have a free movement of persons. We do believe that migration
and immigration can be managed and regulated properly but flexibly, in the
interests firstly of South Africa, but also in the interests of our partner states in
the SADC region. '
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i B "'-lntﬁbduction

LR T S Aplanned system of |mm|grat|on is in South Afncas national interest. Unauthorlsed
migration, on the other hand, is not desirable. Planned immigration offers opportunltles
for the country’s economic growth and development. Immigration can, in short, be
viewed as being in the national interest and a potential aid rather than an impediment
to nation-building. To realise the benefits of immigration, however, we need a broader

vision of the role of population movement in economic growth. And to implement such
a vision requires a plan that is simple, achievable and manageable.

112 The challenge is to develop an immigration policy that furthers four basic objectives of
the South African government: . (a) to enhance the country’s integration into, and
competitiveness within the global economy; (b) to further the process of ‘regional
integration and development within .the Southern Africa Development Community
(SADC); (c) to generate macro-economic growth and employment opportunities:in the.
formal and informal sectors, as outlined in the Growth, Employment and Redistribution
(GEAR) framework; and (d) to provide improved living standards for our people.

113 As a sovereign state, South Africa reserves the right to determine who will be allowed -
entry to the country and under what conditions. The design and implementation of
immigration policy must, however, be faithful to the new Constitution and Bill of Rights.
It must also be consistent with our commitment to upholding universal human rights,
administrative justice and certain basic rights for all the people who are affected by the
South African state.

1.2 Growth Orientation

121 Because of our past, South Africans tend to take a negative view of immigration,
regarding immigrants as posing unwarranted competition and potential security risks."
Policy is therefore focused primarily on control and expulsion rather than facilitation and
management. In this Green Paper, we argue that immigration policy needs to be
refocused as an issue of growth and development.

122 South Africa needs a migration policy that will allow it to compete more effectively in
global markets. Most developed and some developing oountnes promote proactive
policies designed to attract skills, to facilitate the access of prwate companies to the
global skills market and to enhance the accessibility of the country to-entreprengurs
and investors.
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1.23 . - Current rmmrgratron pollcy is motlvated by the unoontroversral idea that South Afncans

; should: enjoy preference in the labour market. The problem in practice is that

information about the labour market in South Africa is so poor that there is scant

~ objective basis for determining the availability or otherwise of South Africans to do a

particular job or to ascertain the extent of the” shortage in partloular ‘occupational
categories.

124 We belleve that there isa senous shortage of skllls at the higher end of the labour
market in- many occupatlonal categones and that this situation will worsen if South
Afr:ca enters upon a projected period of sustained economic growth and infrastructure
dehvery These shortages are exacerbated by an under-enumerated brain-drain from
South Africa to other 1ndustr|al states. Internal training capacity is too I|m|ted to make
up the shortfall in the short to medium term. :

125 Busnness and entrepreneunal immigration is of growing significance in the |mm|grat|on
plans of many countries. South African policy does allow for the rmmagratron of people
' who are prepared to bnng substantial amounts of caplta! to the country. In practice, this
 provision is little used, which i in turn raises serious questions about its attractweness as
a device for luring substant:al investment to the country.

1.2.6 Current policy assumes that every job occupied by a non-South African means one job

‘less for a South African; in other words, that the labour market is zero-sum. At all

"~ levels of the labour market, from ‘the least to the most highly skilled, fore:gners are

~ ‘being denied temporary work permits or are meeting with obstructions on the basis of

““the unproven' assumptlon that in every case their mere presence would disadvantage

“18outh Africans. Labour market needs are dynamic, not static. Managed immigration

and migration ‘can be used to stimulate economic growth and create jobs for South
Africans.

13 . Rights 0r|entat|on o

131 In the development of new policy, due regard must be given to current constltutlonai

" obligations and commitments. This means that. all existing and new legislation and
- regulations: should be scrutinised for the possibility of constitutional infringement, or
_infringement of international obligations. To the extent that there is infringement, such
- policy or legislation should be changed so ‘as to ensure constitutional compliance and
compliance with international obligations. The same test of -constitutionality should be
applled to any new lmmlgratlon and refugee Iegislatron

132~ Policy: on refugea protectron should be mformed by South Africa’s commltment to
human rights and our international obligations as demanded in the United Nations (UN)

- and . Organisation .of African . Unity (OAU) Conventions relating to refugees. The
objective of the refugee protection system would be the provision of rights-regarding
and solution-oriented temporary protection to persons whose basic rights are at risk in
their country of ongln Such protectson shou!d apply untrl it 1s safe for them to return
home '

1.3.3 The development of a mlgratlon regime also relates to whether or not the rlghts in the
. Bill of Rights apply to citizens and non-citizens. Most: of the rights in the Bill of Rights
with the exception of political rights and the right relating to freedom of trade, occu-
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* 'pation and profession (S22) are guaranteed to “everyone”. Immigration and migration
“policy should affirni that with the exception of those rithits, the Bill of Rights does apply

to all ‘persons who are affected by South African government action, including non-

“citizens, with the lmportant provrso in the case of SOCIO economlc rights, “to the extent
""that this isrealisable”. " .

1.3.4

South Africa’s international obligations in respect of the treatment of non-citizens

generally, and refugee detenmnatlons speclflcalty, reqwre proper administrative action.
_Applrcat:ons by all’ persons seeking to enter and/or remain in South Africa neéd to be

=B dealt with'in a just and fair manner without sacnflcmg administrative convenience or

1.3.5

1.3.6

'_ - ’securlty Sectlons 32 and 33 cf the Constltutlon relatlng to access to information and
~ just administrative action’ give effect to these requrrements

“The rmmrgratlon field currently lends itself to much administrative discretion bemg given
to the executive and bureaucracy For admlnlstratrve decisions to be fair and reason-
) able checks and baiances in the form of appeal and review procedures as well as
_access to mformatron must be avallable This will ensure wise exercise of discretionary

power, entrenchlng thereby a system of transparency and accountability in govern-
ance.

_ Evsry person affected in. any way by cltrzenshlp and |mm|grat|on decisions must be
. given as much due process as is. possible under the circumstances. The amount of
.- process due. should depend on the mdwuduals lnterest in_procedural outcomes. For
. example, where _punitive consequences may result the cost for the individual

' .concerned will be. high. Further, persons detained under immigration laws must be

1.4

1.4.1

1.4.2

R

- granted the same rights given to persons detained under criminal laws.

Regional Orientation

International economic prospects for countries are increasingly tied to their ability to
function within regional groupings of states. Many of these emerging regional blocs are
- also developing new migration regimes with preferential treatment and mobility rights
- for citizens . of member states. The European Union represents the most advanced
‘model of such arrangements. The 12-member SADC is at a far less advanced stage of
‘integration and needs to develop its. own polucnes of economic cooperation, integration

and population movement

South Africa is a closely mtegrated member of a functlomng region. The neighbouring

 states’are linked to South Africa by long-standing economic ties. One of the most

' “important linkages of mutual benefit historically has been the existence of labour flows
 to and-from South Africa: Immigration policy should be sensitised to the history of the

143

reglon and South Afrlca S Iong standmg economlc tles to the SADC states.

We. support the 1dea that South Afrlca shoutd work in the Ionger term towards the freer
movement of peOple within the region. However, complete free movement is neither
politically nor economically viable for South Africa so long as gross regional economic
disparities'persist. Nevertheléss, as an indicator of the direction in which South Africa

- wishes to move, pollcy should dlfferentlate between SADC-oountry citizens and those

from elsewhere:
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1.4.4

1.4.5

1.4.7

1.5

1.5.1

1.5.2

A large and growing regional trade imbalance in favour of South Africa has developed
since 1990. While this may be to South Africa’s short-term advantage, it has a negative
impact on the economies of surrounding states. Over the longer term an unequal
relatlonshlp and titled trade balance ‘will undermine neighbouring economies, leading
in turn to an increased movement of job-seekers to South Africa. South Africa must
therefore strive to create a more equutable trade balance

; South Africans have a vested interest in ensuring that the economies of the other

SADC states become vibrant and strong, not least because development in these
countries result in local job creation and thereby dampen the pressures for migration
to South Africa. South Africa, as the regionally dominant power, can and should
actively assist in the economic development and reconstruction of the region through
investment, trade policy, infrastructure and joint Spatra,' Development Initiative (SDI)
programmes. ' ' '

Migrants with access to the South African labour market are known to remit consider-
able amounts home to invest in local economies. These flows can help to stabilise
those economies and dampen the pressure for outward migration. However, legal
access to the South African labour market is currently limited to young male migrants
in the mining industry and commercial farms, while women and SADC citizens with

- other skills useful to South Africa tend to be excluded. -

' Unregutated access to South Africa’s labour market co_uld lead to unacceptable

competition for jobs. We recommend that SADC-country citizens should be afforded
more opportunities for legal participation in the South African economy. The policy

~ should be subject to various provisos: (a) that access 10 non-South African labour

should not be confined to the mines and the farms, as at present; (b) that the
mechanisms for access should be consistent across sectors, regulated by statute
and consistent with the relevant UN and International Labour Organisation (ILO)
conventions and agreements; (c) that any semi-skilled and unskilled migrant workers
allowed entry should be from SADC countries only; (d) that the issue of temporary work
permits to SADC citizens be governed by flexible annual quotas; (e) that
the onus be placed on domestic employers to demonstrate their need to employ SADC
citizens; (f) that such workers should be entitled to all the employment rights and
protection of local workers and (g) temporary legal access to the South African labour
market should not be seen as a first step towards permanent resrdence

Management Orientation

We believe that it is desirable and possible to mariage immigration in @ manner and
with an ethos that are consistent with the achievement of government’s growth and
development policies, and with the requirements of the Constitution, the Bill of Rights,
and international obligations. By management we mean the' implementation of a
rational plan that facrlrtates desirable immigration and discourages undesirable
immigration.

We recommend the design and implementation of a strategic immigration plan for
South Africa based on labour market needs, regional responsibility and international
obligations. The plan should be based on: (a) an assesment of South Africa’s current
and projected labour market needs; (b) annual immigration and migration targets and
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- -quotas; (c) a revised system of immigrant: selectlon and control; and (d) enhanced but
3 contrelled temporary access of SADC workers and highly skilled international migrants.

shoul "‘e drawn between the mstrtutlon responsable for designing

the |mmrgrat|on plan the mstltutlon responsuble for executlng it and the institution

' resmnsuble for revrewmg |mm|grat|on decrsucns Because immigration covers so many
areas of state departmental responS|b|I|ty that require co-ordination, we believe that
~responsibility -for designing the plan should rest with a body, co-ordinated by the
-Department of Home. Affiars, having appropriate levles of decision- maklng authority,
~.and:with representation from relevant departments of state. :

e

The ilnstrtutlon responsmle for executlng the plan tS the Department of Home Affiars.
Ne _rge the Department to undertake a transtormatlcn process, such that its core
" function becomes one of belng the agency which executes the immigration plan, by
providing basic immigration services to citizens and non-citizens. The Department
~-should: initiate. a: review. of how to provide these services in the most cost-effective,
- efficient: and service-friendly ‘manner, by - examining appropriate levels of human

.--vresources..----and;-soper;ational' inputs. Resources. should be specifically devoted to /

- the training-of a-professional cadre of immigration officers. As part of the process
- of transformation, we believe that in the interests of both service-efficiency and l
symbolism, the Department should be relieved of responsibilities that fall outside of /
cutlzenshrp and immigration and that it changes its narne to the Department of }(

Crtrzenshrp ano‘ tmmrgratron Servroes (DCIS) TR |

Tk e,
155 We belreve that an. mdependant body, an lmmrgratron Rewew Board should review /

- -departmental. performance against the immigration plan; and review administrative

- -action; -undertaken: .by..the: DCIS to remove .undocumented and ilegally present

- immigrants::and. migrants..from- the- Republic.! The Board can- also serve as an

immediate source of appeal against unfair or arbitrary administrative action regardin

immigration and.removal-decisions. The Board should provide an annual report to th

- legislative arm-of.government, that is, parliament. The composition, qualifications, anj
apporntment -of members of the Board should be spelt out in legislation.

. the responeiblllty for |mm|grat|on and naturalisation enforcemerg
should resude with a professmnally tramed cadre of |mm|grat|on officers and not wnl
1 e recommend the dlscontmuation of the current system whereby th -
police dévote special attention to seeking out people who technrcally are in breachlﬁ
*our immigration law but who are not criminals in the ordinary sense of the word.’ of
~course, |mm|grat|on_ officers will co-operate with the South African Police Serv
(SAPS) and efenoe fo 'ces when curcumstances demand

. We! mclude refugees in-our:brief-because they constltute a category of people wo
~ cross our borders. We: recommend a model for refugee protection in Chapter Fou,of

' The distinction between an unauthorised migrant and an unauthorlsed immigrant is an important Jne
An unauthorised mtgrant Is someone who enters the country without proper documentation but who has no iren-
tion to remain here perrnanently An unauthorlsed |mm|grant is someone who intends to settle here permanentijbut
does not have the permission‘to do so; eVer’though ke or she might have initially entered the country with piper
documentation.; There- are;. therefore,. different types of .illegality, and it is important in policy terms to recoqise

these See _G_logggnr Qt 5,
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this Green Paper. However, because refugee protection is a human rights rather than
an immigration issue, we recommend the issuing of a separate White Paper based on
Chapter Four. Thus, two White Papers, one dealing with immigration, naturalisation
and migration, another with refugees, should emerge from the findings of this Green
Paper. Naturally, both White Papers should be enacted in law in the form of an
Immigration, Nauralisation and Mrgrat:on Act and a Refugee Protection Act.
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2.1

211

213

2.1.3

2.1.4

Il?n_migr-at'ion'lMigration Policy

Introduction

The challenge for South Africa is to transform a racially-motivated immigration/
migration system into a non-racial and rational policy response to the objective needs
of our country. Such a response must be rights-regarding, consistent with the f
Constitution, and sensitive to the regional and global context in which we seek to |
promote economic growth and domestic development. I,'

To put it more practically, instead of letting whites in and keeping blacks out as |
candidates for naturalisation, as was apartheid’s want, we should admit individuals who f
have desirable skills, expertise, resources and entrepreneurial will, if they add value, |
and if our own people cannot now or in the future fill the need in whichever areas or {
niches of life economic development will undoubtedly create. We argue, therefore, in
favour of more open and effectively managed rules of entry driven by labour-market

need.

Itis thus not only the goals and objectives of immigration that must change, but also
the 'management of the system. Instead of administrative discretion vested in the
Ministry and the Jmmigrafion Board, we argue instead for a South African-specific
point system, where the quality of potential immigrants is enumerated at missions
abroad against a system of preferences, particularly economic and occupational ones,
developed at home. This requires in turn a well- developed labour market information

system and improved mission capacuty

A well-developed point system should make explanation for negative outcomes
unnecessary, as the reasons for decisions would be self-evident. If an explanation is
nevertheless required, it would be a relatively straightforward matter to provide one. A
‘ simple system of review should also be considered. The overall effectiveness of the
system, where immigration performance is measured against immigration goals,

should be reviewed a’nnually by parliament.

|
We make this argument in.a regional context where South Africa is the dominant }
economic power, where we are a partner in a regional grouping of states in the form of |
the SADC, and where we have benefitted historically from the labour of peoples whom
we today consider foreigners from Africa. We argue that it is not only our responsibility J
to do what we can to respond to want from our partner states in the SADC, but it is also !

in our national self—mterest to do so.
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221

222

223

Some Pomts of Hlstory

The “history. of lmmlgratlcn and mlgration patterns to South Afrlca has been well
documented. Some features of this history have a direct bearing on future pollcy and

are thus worth summarising here. First, partlculariy during the apartheid era, South
Africa sourced its |mm|grants from those populations of European descent that were

regarded as assimilable by the white population. People from other parts of Africa, who
were black, were treated as migrants with no opportunity of legal” permanent

~ settlement. Generally speaklng, then, whites who fitted a certain proflle were welcomed
"“as people who could be naturalised, blacks were not. &

Second, non-South African black African participation in our econom'y, which gces back

":to the 19th century, was largely restricted to the mines and farms, and regulated by
mter—govemmental agreements. Those involved were workers largely from Lesotho,

Mozambique, Malawa and Zimbabwe: they typically were young men who were not
allowed to bring their families with them; and despite the length of service they
cumulatively laboured, they could never become naturalised citizens. Of course, many
Africans moved into South Africa outside this system and were absorbed into‘our local
population.

', Third, South Africa provided no legal access for refugees from Africa. Du'ring the late

1970s and 1980s, when Zimbabwe and then Mozambique and Angola became

independent, South Africa deliberately destabilised and abetted war in the region,

| f ;_centnbutmg thereby to refugee populations for which it made no legal provision.

~ Refugees nevertheless came, and ad hoc provision was made for them, particularly in

the former homelands of the Eastern Transvaal, by the issuance of exemptions under

. - the prevailing immigration regime.

2.3

| 231

232

| 224

Fourth, the National Party (NP) government and administration removed the racial
‘provisions of immigration law in 1986, and a consolidated law, the Aliens Control Act,

was enacted in 1991. The legislation retained a high level of ministerial discretion, a
lack of accountability for administrative decisions taken, and little due process

. prowsnens for those who failed to satisfy administrative officials of their Iegal status, The

first democratic parliament enacted the Aliens Control Amendment Act of 1995, which
purged the law of some of its more unacceptable features, but many clauses of the Act
(and the way in which they are implemented) would propably not withstand a test of
constitutionality. :

. 'Modernising Entry I: General 'Immigration

The unprecedented mobility of capital, technology and skilled people in the 1990s pose

"~ both opportunities and challenges for nation-states, not least in the area of immigration.

Capital and skills are increasingly mobile and any state wishing to seriously compete
on global markets can no longer rely on isolationist immigration policies. Instead, a
dynamic industrial economy needs to compete on the global market for skills as it does
for investment and technology.

South Africa’s immigration levels are far below those of other ccuntnes usmg immigra-

tion as a tool of economic growth and development. At a global scale, there are
potential immigrants in many countries who would be a positive .economic asset for
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South Africa. A number of oountrres have recentiy developed proactrve polrcres tow
attract highly skilled immigrants, mcludrng many South Africans. Not only are immigra-
"tlon rates to South Africa, comparatrvely speaklng, lower; they are also falling.

233 Our declmlng |mm|gratron rate would be less of a concem were it not for the ‘simulta-
- :.neously high emigration rate. The country has experlenced a serious clraln of locally-
--trained skills and experience for several decades. Recently, though under-enumerated
. 1. official .statistics show that emigration is highest in education (34% of recorded
_ _---emlgrants) engineering (29%), accountancy (24%), and medlcal and dental profes-
sions (13%). We view with great concern the current drain of Ioca!ly tramed skills and

. the aggressrve recrumng of South Africans by other mdustnal countries.

2.3.8: . lt could be argued, Iegltrmately in our view, thai such emrgratlon rates mlght ‘be
L wel_eom_ed as opening up new opportunities for disadvantaged South Africans. This
.. .view.is too short-term and could result in a decline in economic pro_c_l!uc_t__iy_ity_and the
delivery and quality of services. High-level skills training of people from historically
. .disadvantaged population groups is essential but replacement rates will understand-
..ably-be slow in key areas. b am LB

235 The economic loss to the country is potentially significant if this brain-drain continues

.+ ..-unchecked. To forbid people from emigrating would be politically and constrtutronally

__|mpossrble Several responses are open to government (a) required perrods of

. public servrce for trainees or the ‘recently-qualified; (b) oﬁenng financial and other

- _i_rlnducements to stay; (c) replacing emrgrants through local capacrty building at a rate

. .. as fastor faster than their departure (brain-train); or (d) replacmg departlng skills with
_..temporary and. permanent rmmlgrants (brain- galn)

23.6 Many countries also use immigration policy as a mechanism for attractlng mdependent
,,mrgrants in entrepreneunal and business categories. Such |mm|grants are said to have
f.a posrtrve |mpact on economic growth through their innovativeness, entrepreneuhal
skrlls and capltal They can also be encouraged to invest in local job creation as a
. _.'.'condrtron of |mmrgrat|on Business immigrants also, bring new economic linkages and

' contacts via their countnes of origin. Current South Afncan Iegrsratron does allow for -
- 'busmess |mm|gratron but the conditions were trghtened in 1996 and the programme

. v -‘__:has been litle: used.

237 In a global economy, it must be recognrsed that old- style immigration is increasingly
complemented by the temporary movement of highly-skilled personnel. Some (particu-
larly professionals) are freelance but most work for international concerns completing
contracts, initiating projects or developing branch plants in other countries. The

numbers of such “skilled transients” are growing rapidly and local and foreign concerns
. in:South Afrrca are increasingly wishing to avail themselves of their servrces (as indeed
are South Afrrcan transrents in demand overseas).

'z.é;a"*-"-'PrOJect -tied  skills ‘importation is increasingly |mportant mternatlonally Private
- companies in South Africa may wish to bring in temporary skills from elsewhere on a.
group or individual basis to fill particular shortages and needs or to train South Africans.
"+ The.Department of Health’s programmes are one example in this regard. South Africa
~ -~ has no uniform or standardized policy or mechanrsms for short- term project-tied rmport
. of groups of workers: with particular skills.
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Current business “immigration ‘policy excludes immigrants in the Small, Medium

- and Micro-Enterprise (SMME) and -informal 'sectors. The high threshold investment
- of R1,5 million excludes a whole category of small business people with dynamic

entrepreneurial skills and international contracts. Most non-South African SMME
entrepreneurs have come into the country on temporary permits or as refugees. Their
insecurity of tenure inhibits operation of a successful business. Research suggests
that foreign-owned SMMEs are making an increasingly important contribution to the

~economy. -A. 1996 ‘Southern African Migration Project (SAMP) survey of Gauteng

showed that foreign-owned SMMEs create an average of 4,1 jobs in a number of

different sectors. -

2.3.10

12.4.2

2.4.3

! re-mtegratlon should be actively promoted and encouraged

In ou view, agg‘r‘essii}e; local skills training (brain-train) and brain-gain strategies must

be pursued in tandem in the short to medium term. Brain-gain strategies involve
individual and group recruiting in key sectors; and promoting links with skilled
nationals and former nationals abroad to encourage permanent or temporary return.
The talents of distinguished and highly skilled South Africans world-wide could be
harnessed. to the development needs of their home country, with which manyf first-

- generation emigrants retain strong personal and professional ties. Institutional

mechanisms including joint posts, periodic return visits and short-term training
assignments should be encouraged. We also note with approval the return of Imany
highly skilled South Africans from abroad in the last five years. Such re-im mlgratlon and

l

; Modernlsing Entry ll: The Southern African Development Commumty

‘ ':_.,As Iong as economuc growth |s polansed |n Southern Africa and there is Irmlted job
~ creation elsewhere in the region, we can expect abnormal movements of economuc

mlgrants to contlnue The trade |mbalanoe between South Africa and the reguon is a
major cause for concern since it creates jobs here and destroys them elsewhere. The
result is increased movement of people to find work here. South Africa can and should

- actively assist in the econoric development of the region. Ultimately thisiis the

only way to -stabilise the movement of people to our country in search of economic
opportunrty no longer avallabte at home.

| The SADC Counorl of Mrnrsters recentty oonsudered the Draft Protocol on rhe Free

Movement of Persons prepared by the SADC Secretariat. The Protocol is based on the
EU model and proposes that member states move towards the free movement of all
citizens in a series of inflexible stages. Because of the enormous economic disparities

- between. member ' states; the ‘threat to national sovereignty and the uncertain

consequences ‘of the Protocol, a number of states including South Africa :do not
support it invits current form. Instead, the South African government proposes a
separate streamlined channel of entry for SADC citizens at border and alrport points.
We endorse thls approach : et - -

Furthermore we reoommend that SADC cutlzens should have freer access to South
Africa, but in very specific and well-regulated areas. While new immigration policies

would apply to the SADC also (i.e. the point-system and proactive skills immigration),
. we are wary of actively raiding the skills of Africa‘which are valued, necessary for
- domestic development and already depleted. Instead, we argue that the primary means
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.-'of access to: South Africa of SADC citizens should be temporary, where there is clear
- mutual benefit, and does not violate South African ‘labour laws and employment
. standards. . There are four areas to which this should apply Iabour quotas trading,

4 students and cross-border family visits. bi s 2%

244

Fle)uble Labour Quotas

24.41" The mines (gold and coal) of South Africa enjoy a long-standing and privileged access
‘'~ to unskilled and seml-skllled labour from the rest of the SADC region. The number of
' "people working on the mines is ourrently around 200 000 (or 50% of the mine work-
force). The majority of miners are from Lesotho, Mozambique, Swaziland and
... Botswana. The gold mining industry continues to employ SADC workers in large

| numbers and there is no sign that it mtends or wishes thls snuatlon to change

2442 Historical inter-governmental labour agreements (bilaterals) govern the mines’ access

'~ to' non-South African labour. These agreements ensure that migrants come without

‘dependents, that they never acquire residence rights, that they return home each year

- to tenéw their contracts and that a significant proportion of their pay is compulsorily

" ideferred. Since 1987, sub-contracting has grown significantly in the mining industry,

"¢+ ‘workers ténd to be from Mozambigue and Lesotho non-umonlsed and not govemed by
T 3'normal mdustry wage agreements : ' -

2443 Workers from Mozamblque and. Lesotho are subject to the Compulsory Deferred Pay

"+ (CDP) system, whereby a portion of their wages are deferred home (a forced system

‘of :savings): Opposed- by the . National Union of Mineworkers (NUM) as.well as

) employere and disliked by most miners, the CDP provides the governments of Lesotho

“fand Mozambrque with direct fiscal benefit. The industry, through The Employmeént

Bureau of Afnca (T EBA) also has efficient systems for voluntary deferral of wages.:

“"These ‘are extehswely used by workers who remlt more tunds voluntary than are:
?transferred by the CDP systern ' :

2444 The contmued employment of forelgn workers on the mines (and to a lesser degree
- -farms), and the movement of wages back to their. countries, provides for a measure of
‘economic stability for the sending economies. However, there is no reason why the
‘mining industry should have prwtleged access to foreign sourced labour. Other
'?employers wushmg to ‘employ non-South Africans have to do so though normal

i Ermmrgratlon leglslatlon and regulatlons This has beoome moreasmgly dn‘ﬁcult to do
2445 Farmers in Mpumalanga and the Northem Provnnce also enjoy prlwleged access to
. non-South African labour:outside immigration legislation or the bilaterals by arrangs-
. ment with the. Department. Farmers employing undocumented workers are issued with

.. Section 41 exemptions under the:Aliens Control Amendment Act. Since 1994, 11 000
exemptions have been issued. This system is not desirable. Either it should be opento

all employers, or farmers llke other employers, should go through the Iegal channels

i suggested here

2.4.4.6" We reoommencl that the speolal mter-govemmental tabour agreements the CDP
... system, and -Section 41. exemptions, come to an. end. We further recommend that
- - mechanisms, must.be put in_place for individual employers and companies, regardless
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| 2.4.4.7

of sector, to be able to argue for continued or new employment of non-South African
SADC labour. In theory such mechanisms‘are provided for in existing legislation, but
they do.not go far enough. We believe that legislation should allow for a mechanism,
whereby, for example, social partners in South Africa (e.g. the Chamber of:Mines and

the NUM) negotiate industry-specific. quotas. Overall quotas, specifying upper limits,

could be negotiated on a country-by-country basis by government

In partlcular existing legislation provides no specnflo gu:dence or cntena by WhICh a
judgment can be fairly and defensibly made. A variety of workable mechanism are
proposed by the International Labour Organisation from international best practice in
this regard. Priority would obviously be given to employers who are observing minimum

- employment standards andalso employing South ‘Africans: If employers do not go

245

2.4.51

2452

2.4.5.3

24.54

2.4.55

through these legal channels and/or are unsuccessful in their apphcatlon but continue
wilfully to employ labour illegally, they would be sanctioned. . : S

Trading |

The deregulation of the informal sector- in -South Africa  in*1991 and-the new

- opportunities for trade have resulted in an.explosive growth of local and long-distance

informal trading. Informal traders engage in a wide variety of informal ‘sector activities
and many are integrated into trading networks that span the region. Most cross-border
traders are from the region but there is growmg mterest among South Afncans in
trading outside the country. £ - EARS = .

Little concrete mformatron exists on the profrle of non- South Afncan cntlzens an0|Ved in
cross-border trading with South Africa. A 1995 national survey. of street traders found
that 14% of operators Were non-South Afncan Another survey of handcrafts vendors
undertaken by SAMP has found that non-South Africans tend to be quite highly
educated, very mobile and highly entrepreneunal The majonty have no mtentlon of
remalnlng permanently in South Africa.

Most recycled their earnmgs from sales of |mported goods mto the South Afncan
economy by buying goods and stock to trade back: home. Exported- goods include
clothes, electronic equipment, appliances, shoes -and . household .goods, hence
contributing indirectly to job creation in the South African:. manufactunng sector Some
20% of traders actually employed South Africans in their business. -

Informal trading brings significant benefits to South Africa and:the region. As the SADC
moves to liberalise trade within the region, it is unreasonable for South Africa to try and
outlaw informal trading. Immigration and customs regulation should be more facilitative
of informal trade. To enable them to conduct their business, traders need to hold appro-
priate documentation. - mdithe B B B Youp

The scale of act[wty and the type of busrness do not quallfy them for busmess or work
permits. Entering illegally or avoiding border posts is generally lmpractlcal The
majority thus enter under visitors’ visas and trade. Visitors’ permits are tsually for short
and unpredictable periods. The present system obviously puts genuine traders in an
ambiguous legal position, hampers their ability to trade and imposes high adminis-
trative costs as the permits have constantly to be renewed. The system makes it
difficult to assess the true scale of.cross-border trade ‘and properly: regulate it. |
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2456 Customs and ex0|se duttes pose a heavy cost for informal traders, making inroads into

. -small profit margins.. Small, traders are not always eligible for reduction in duty under

: .bilateral trade ‘agreements. Duty free allowances are too small to meet: their needs.

: .-Some informal trade includes the illicit smuggling of prohibited goods such as guns and

-~ . drugs. This. is an unacceptable situation to which the police:-and customs should give

their fullest attention. The. vast majority of participants in informal trading rely on
Iegallty to survwe however -

2457 The South Afncan government has a duty to protect lts ottrzens agatnst unfarr compe-

~ tition.- However, we do not believe that all competition is by definition unfair. South

_ Africa’s commitment to regional integration and more relaxed trade policies should

- extend to' small traders: SADC traders and entrepreneurs should be afforded greater

legal access to. the South African economy. Similarly, South African small traders
should enjoy recip_r,ooa'l access to:the markets of other countries.

246 Students

2461 The demand-tor_- ,plaoes,at South African tertiary institutions has grown exponentially
- since 1990. At the same time, t'he-nurnber of places in universities has increased. In

. 1994, there were 11 000 international students at South African universities and

- techikons (16% post-graduate). The international clientele includes students from

- developed ‘countries who can acquire a relatively cheap education in South Africa and
students from less-developed African countries who are perceived by South African
students as competitors for dwindling resources. The problem is compounded by
'varyrng ‘and inconsistent definitions of “torelgnness” and - eligibility for state support.

’ There is' no coherent pollcy in place for all institutions although there is strong

' sentrment for the wrthdrawat or downsmng ot state subsudles to |nternat|onal students

2462 The entry of mternatlonal students who. wxsh to study in South Africa is governed by the
Department of Home Affairs. In 1995, the Department of Education allowed foreign
undergraduates to study at South African institutions for the first time. The policy

- ‘change was a recognition. of the local cultural and financial benefits to be gained from
‘internationalisation and ‘the presence of international students. We believe that
‘the -Department of Home Affairs should facilitate and. provide simple, rapid-action
administrative mechantsms to ease rather than inhibit forergn student access to South
African tertiary institutions.” : :

2.4.63 We support the: ldea of students from SADC member-states obtammg special access’

- to South African universities- and technikons. Our institutions should be a resource to

- Africa, and particularly tor our partner states of the SADC. Universities and technikons

make ‘their own admission decisions, but it would be useful to develop general

guidelines as to quotas apprOpriate fee structures, and ‘simple procedures to

ease admlssmn for students from SADC countries. The Department of Education,

universities and technlkons and the Department of Home Affairs should find a
mechanlsm to prowda such gurdellnes '

247

2471 A sig'_ni_ti_cant--n_tftrnb'e_'rt.:ot:_..'pe.o_o_le-s_ross_.-.our borders to visit families who have been
separated by colonial ,-bd_undar_i_es_-. ‘This pertains particularly to the borders between
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2.5

South Africa and Lesotho, Mozambique and Zimbabwe. We endorse the issuing of
border passes to eligible persons to ease the flow of legally-sanctioned temporary
visitation of bona fide family members across our borders.

In sum, we recommend—

(a) the design and i}ﬁp!smsnrsﬂon of a market-related point system as a screening
and admissions framework for individuals who wish to immigrate to South
Africa; and

(b) special, well-managed, legal avenues of entry for other SADC citizens who
seek to enter South Africa on temporary basis, in four areas: (i) unskilled
or semi-skilled workers who are legitimately in demand by South African
employers, using an annual, flexible,  quota system;- (ij) small traders, by
issuing a special trade permit; (iii) students, by easing access and admini-
strative convenience; and (iv) cross- border famr.'y ws:tation, by the use of
special border passes : i i : :
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Rights-Based Enforcement

3.1 Introduction |

-3.1;1 a _South: Africa has a p.roblém _WIth people who yiolaié, -.cutfént'.imrhigré{ion law. These

. Iinclude tourists who overstay their visas or entry permits and visitors: who breach the

- conditions ‘of entry.. The biggest problem by far are.those people who evade normal

channels of entry and enter the country clandestinely,. often without documentation.

- South Africa is not alone with this problem, but the introduction of democracy after the

1994 elections have added further attraction to the scale of economic opportunity we

already regionally offer, making us a if not the favoured destination in sub-Saharan
Africa. - |

a1z The challenge is how to approach the question of illegality when it comes to cross-
border migration. South Africa does not have a well-developed jurisprudence in
immigration matters. Our inherited jurisprudence is arrest, detention and removals,
“influx control moved to the border”, as it were. The task, therefore, is to establish some
principles, which must serve as a guide towards the enforcement of a new immigration
regime. These pﬁnciples are: (1) that enforcement must be rights-based; (2) that it
must focus on people who are unauthorised immigrants; and (3) that it must
strengthen the capacity of government to:  (a) detect the fraudulent use of documents;
(b) provide effective surveillance of smuggling routés and; (c) strategically monitor
national borders in areas where clandestine migration is known to occur.

31.3  The reform of immigration law and public policy is a necessary consequence of our
constitutional and democratisation processes. Reform has, however, been given the
additional impetus by the largely unhelpful speculation about the scale of the problem
of unauthorised migratioh. Various estimates have been made, the most systematic
going as high as 5,1 million people. Speculative assessments have also been made of
the impact of unauthorised migration on our education, health-care and social welfare
systems. We have looked carefully at all available figures and must declare that we
have little faith in them. It would, of course, be very helpful if officials and planners had
accurate statistics, but even under the best circumstances these are difficult to collect
as people have an interest in not declaring their presence.

3.2 Rights-Based Enforcement

a21  The Constitution and Bill of Rights restrict the rights of “persons” as opposed to “citi-
zens” in respect.of: (1) political rights e.g. the right to vote; and (2) freedom of trade,
occupation and profession. All other rights apply equally to “persons” and “citizens”,
including due process, just administrative action, a fair trial, access to information and
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..:s0 on. Unauthorised migrants, who are “persons” by constitutional definition, can insist
“uiethat any governmentidction taken against them must honour these rights. Or, te put it
@+ differently, the Gonstrtutron and Bill-of Ftlghts restrain. government from actlng in ways
* that vrolate these nghts T 2 : : PN

3.2.2 'The cnme of an unauthonsed mlgrant is that he or she d!d not obtarn the reqmred

permission to enter the country and/or lacked the necessary documentation and/or

i evaded a-normal port of entry. While in breach of immigration law, such a person did -

- not.commit a crime in the ordinary sense of the word and the punishment would appear

disproportionate to treat him or her-as if he or she did. Of course, if beyond the breach

i‘ofimmigration:law an'unauthorised migrant commited a crime, the normal course of the

/'eriminal.justice system should pertain: Therefore, unauthorised migrants should not be

“ treated as criminals and, in the best of worlds; if apprehended be placed in specnal
' '-:i"-holdtng centres and be heard. by dedloated |mm|grat10n courts. - =l

s.g,:s__l, As a soverergn state South Afnca reserves the nght to determlne who wul be allowed
s tnto the country, and under what oondrtlons It has a duty to protect |ts borders and
. deter individuals who seek to cross it clandestinely. It is not only the duty of the South
_‘_:Afncan govemment to do 50, however but also the governments of the countrles from
_[__[:,__whloh clandestme mrgrants orlglnate Cltlzens of Lesortho and Mozamblque in

'partlcular should be much better informed of the nsks of clandestlne movement to

South Africa and their governments should be urged to take a much more active role
. “in‘eurtailing the unauthorised movement of their citizens to South Africa. Finally, the. -
~.'Constitution and Bill of Rights bind the South African government in its ‘actions within,
“atand in certain respects; beyond our borders. It would be a violation of basic norms if
“We. would to ‘seriously:contemplate turning the fence separatlng South: Afnca and
"3 Mozambtque tnto an mstrument of Iethal deterrence. o b BT

3.3{,\‘,; ___,;._We beheve that |n terms of socto-economrc rrghts |Ilegally present [mmlgrants or
“; s ._,'mlgrants should not be denred emergency medical treatment nor shoulcl the[r children
.-} punlshed for the mlsdeeds of their parents by denymg them access to temporary
e SChoo!tng Al other social welfare benefits must be restricted to South African citizens

"and permanent reSIdents, To know who is whom requu'es an |dent|f|catton system, and
we support current efforts of the Department of Home Affairs to issue a srmple credrble
identification card to individuals of permanent residence or-citizen status. '

3.8 A Focus on Unauthorlsed Immlgratlon

331 i Research shows that the majonty of mlgrants trom nelghbounng countrles do not wrsh
- wor intend to stay in South Africa. They are migrants not. immigrants.. The presence of so
© 0 many unautherrsed workers in the country is a function of a regulatory system which

...+ offers little.access to migrants who want to do temporary work and few opportunities for

¢+«  employers -who wish to hire them I_egatly. In Chapter Two we provide the outline of a
new regulatory system by recommending expanded legal access for SADC.citizens to
the South Afncan Iabour market in well regulated areas. . .. |

3327 5Gov.rernment has provided two types of amnesties to quallfylng rndt\nd uals: (a)one to
i+ 1 ZAftican-minersin 1995, of whom 50 692 were: granted permanent residence; and (b) a
- 1996 amnesty: to:qualifying-SADC citizens, of whom 199 596-applied and 100 218 were




| STAATSKOERANT, 30 MEI 1997 .~ =~  No.18033 28

. = :granted permanent residence to date. These figures are much lower than anticipated
“ 4+, and indicate that the scale of unauthorised migration might be smaller than originally
<z estimated. - Government should not rule out the- use. of periodic :afmne'sﬁes for
regularising the presence of specific categories of people e.g. traders, who genuinely
~_ do not mtend to stay permanently wrthln ihe country and whc add value to our
o economy "

333" eOverstaylng is a major means of access fcr SADC- country n‘rrgrants (currentty 290 000
.- overstayers from the period 1990-1995). Citizens of Lesotho and Zimbabwe are the
;- primary offenders. Anecdotal evidence suggests that the figures could be too high

" "_given that people find it easy to move backwards and forwards across:the border at

©unpoliced points or using bribery at border control points. Overstay data shows a

~significant decline in numbers over time. In the first three months of 1997 alone there

were 170 000 overstayers but in the whole of 1995, only 128 000 of an originally much

: hrgher number still remain. The figures for 1992-94 are now around 80 000 per year.
*This’ pattern is consistent with a distinction between unauthorlsed ‘migrants
(temporaryimadvertent overstayers who leave again ‘after a short perlod) and

'unauthorzsed immigrants (who do not). International nomrs suggest a12-15 month lag

perrod to differentiate between the two. The number of pre-1996 Iong-term overstayers

-~ still in the ‘country would therefore be 425 000 Wlth a further 233 000 undocumented

""'"m:grants/short term overstayers. -

3.3.4 _These patterns suggest that it does. not make much sense to pour large resources into
-+~ the tracing -and “removal” of short-term entry permit overstayers. We believe that a

. relatively more open policy of temporary entry (including multiple entry permits and

- trading: permits) for SADC citizens would reduce the tendency to overstay. among

SADC migrants. Other tactics, such as education in visa application materials at ports
~of entry and a system of fines, should be developed to counter temporary or
rnadvenent cverstayrng by non-SADC visitors to the country Facrlrtles for mtemal '
renewal of VlSItOI’S _permits could be made - more user-frlendly Flexible temperary _

o residence permits are also needed Tracing and action against overstayers ‘'should

' '_'properly be focused on Iong—term overstayers (unauthonsed mmrgrants) who have

= 'remalned rn the ccuntry Iong after their penmts have exprred 5

3.4 | Strengthenmg Government Capael‘ty

341 Despite provisions for employer sanctrons in the exlstmg Iegrslatlen these are little-
used. We are of the opinion that realistic and implementable employer sanctions are a

- viable policy option for govemment to use as a way of reducing empleyment incentives
* for unauthorised immigration and migration and of enceuragmg employers to use new
- “and existing legal channels for hiring non~8euth African temporary workers. The
“'problem is not the law, but the capacity for enforcement. We believe that the
* ‘Department of Home Affairs does not have the staffmg capacﬂy to monator and enforce

"—"-'empioyer sanctions. et “t : R

s4a2 The Department of Home Affairs and mrssrons abroad have been |ssumg new
- ~passports and visas that are much more difficult to forge. Old' passports are still,
.~ however,-in-circulation and recognised as travel documen_ts abroad which means that
. the impact of the new passport will be as slow as the rate of replacement of the old.
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Opportunities still exist, therefore, to forge the old passport. Attention should be paid to

___I__udentlfymg forgery practises strengthening the capaclty of border control officials to

o recognise forged documents, and issuing new passpoﬂs as rapldly as possible.

3.4.3

3.4.49

3.4.5

3.5

Priority should be given to the strengthening of border control and the creation of new
ones to counteract smuggling. Of concern, is the capacity of Customs and Excise at
existing ports of entry to identify smugglers and of particular concern is either the total
lack of or erratic working hours of immigration and customs and excise staff at smaller
airports and landing strips. In an ideal world it would be difficult to provide surveillance
of all routes of entry, but with the assistance of the SANDF and the South African Air
Force (SAAF) it must be possible to identify strategic entry points and to concentrate
effort in successfully counteracting these. The Department of Home Affairs and
Customs and Excise should be adequately staffed and trained so as to execute these
functions properly.

South Africa has very long land borders. In some parts rivers provide effective
separation, but large sections are open and porous. It simply is not possible to provide
effective surveillance of these borders. However, studies of border crossing routes
must reveal typical patterns and it would be desirable, with the assitance of the SAPS
and SANDF, to identify and monitor these with the view to providing more effective
deterrence. We note that border-jumping is difficult to enumerate. The majority of
people are thought to be young, male Mozambicans and Zimbabweans in search of
work. The South African National Defence Force (SANDF) estimates that one person
crosses the border illegally every 10 minutes. If true, this would amount to an annual
influx of 50 000. Research shows that unauthorised migrants, in particular, are
engaged in a continuous pattern of oscillating movement between South Africa and the
neighbouring states. Hence there is an undocumented outflow as weli as inflow to
factor in.

We would like to highlight Lesotho as a special case in immigration policy. The
movement of Lesotho citizens to South Africa is high, particularly with regards to mine
migrants who work on contract at Free State mines. A great many Basothos have also
applied for both the miners’ and general amnesties and those who therefore intend to
settle or remain permanently in South Africa will have the right to do so. Unlike other
neighbouring countries, Lesotho is landlocked by South Africa and constitutes therefore
an highly unlikely route for unauthorised migrants or immigrants from other countries.
However, while it might be desirable to ease border controls in this special case,
Lesotho can still easily be a route for smuggling. Given existing capacity at its airport,
unless South Africa jointly manages customs and excise and immigration controls with
Lesotho, it would be unwise to lift current surveillance capacity at existing border
control posts.

In_sum: we believe that—

(1) the enforcement of new immigration policy should be n‘gh'ts-based;

(2) enforcement must focus on people who are unauthorised immigrants; and
(3) that policy must strengthen the capacity of government to—

(a) detect the fraudulent use of dof:uments;
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- (b) provide effective surveillance of smuggling routes and;

) strateglcally monitor national borders |n areas where clandestlne
“* migration is known to occur. :
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Chapter Four -

Refugees

- Current Status of'.Flefug_ees

South Africa has no refugee legislation. In its absence, the Department of Home Affairs,
in consultation with the United Nations High Commission for Refugees (UNHCR) has
set up procedures in order to determine the status of a person who seeks asylum in
South - Africa. In deciding who is and who is not granted - refugee status,
officials of the Department apply the definition contained in the 1951 United Nations
Convention as well as the extended definition contained i in the 1969 OAU Conventnon

When an application for refugee status is granted permrssuon to stay will either be in

the form of a permit issued under section 41 of the Aliens Control Amendment Act or

permission to stay in terms of s23. While the Aliens Control Act and amended Act were
not drafted with asylum-seekers in mind, since its purpose is to “provide for the control
of the admission of persons to, their residence in, and departure from, the Republic”,
it has been prev:saenel[y adapted- untll we have an eperatlonal plece of refugee

'Ieglsiatron

The majority of people who are asylum-seekers are young men in thelr twentnes who
have fled African countries such as Angola, Somalia, Zaire, Liberia, Rwanda and
Ethiopia. Significant numbers of asylum-seekers have also arrived in recent months
from Pakistan, India and Bangladesh. By January 1997 the Department. of Home Affairs
had received 23 542 applications, of which 10 263 have been finalised, 3 298 approved
and granted asylum, and 5 141 rejected.

Refugee Protection

The Department of Home Affarrs recognises the need for the enactment of a separate
and self-standing piece of refugee legislation. We strongly support the Department in
its point of view. We believe that the legislation should be based on a model of refugee
protection that is rights-regarding, solution-oriented, with the sharing of the burden

across all SADC member states. The objective of the model is to provide terporary

protection to persons whose basic human rights are at risk in their country of orlgln

until such time as they are able to return-home in safety.-

We do not endorse an understanding of refugee_.p"rotectieh as an alternative means to
immigrate permanently to South Africa. For refugees, migration is a means of securing
access to basic human rights protection which their own .state is either unable or-
unwilling to provide. Refugee status ought to give rise to an entitiement to enter South

| _Africa, and to remain here in safety and dignity for. the duration of the risk in the
country of origin. | S . _
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The Concept of Fletugee Status

The mtematlona! Iegal definitions of refugee status appllcable in South Africa derive
primarily from the UN Convention and Protocol relating to the Status of Refugees, and
from the OAU S Conventron Governmg the Specrfrc Aspects of Refugee Problems in
Africa. ] 3 : &t

The UN definition should be understood to include any person genuinely at risk of
serious human rights violations in his or her country of origin, who both needs and
deserves international protection. There must be a heightened risk to human rights on
account. of race, religion, nationality, polltlcal opmlon or membership of a partlcular
social group. The latter residual category of civil or polltlcal status is mterpreted in

.+ relation:to prevailing .norms of non-discrimination, including, for example,. persons at
v L nsk ‘on acoount of gender sexual orientation, drsabrllty, ciass or caste. It must moreover

- ‘be.determined that the government in the- country. of orlgin either ‘cannot or will not
- effectively counter the risk-to core human rights, in consequence of which: there is a

need for the surrogate protectton in: South Africa.

4.3.3

| The OAU s deflnltron of refugee status mcludes in addltlon persons oompelled to leave
*~ their oountry for reasons ‘of external aggression, occupation, foreign domination or
. events serrously dlsturbrng publrc order rn erther part orthe whole of the country of

-'orrgm S e B b Al Rl s R 3 2

4.34 .'Flnally,L because South Afrrca has assumed other mternatronal Iegal oblrgatlons

s that impose . a_situation- specn‘lo duty not to return persons at risk of serious

human rlghts abuse (for example, under the ‘Convention against Torture, and
the International Covenant on Civil and Political Rights), we believe that the

- refugee legislation- should establish a flexible conceptual category that will*

ensure the ablllty of the determmatlon authorrty to recognrse the clarms of such

4.4

4.4.1

The Process of Refugee Status Determlnation

Ftefugee status determlnatlon should be the domaln of an expert authorlty with a'

.. reasonable: ass_u_r_ange of independence from both the executive and political branches

- .+.of government. Ete_fuge_e status determinatit)n ought not to centre on considerations of

. -suitability for residencein South Africa, the clear expertise of the Department of Home

.Affairs; nor.on foreign-policy considerations, the domain of the Department of Foreign

- Affairs. Instead, the. expertise required to engage in refugee status: determination is a

-.sound: famrlrarrty with the: iegal -and empirical realities of human rights protection, and

the ability efteotlvely to communicate across cultural, Imgurstrc and other divides. It is

_moreover mtportant that refugee protectlon be msulated from the potentral for pohtlcal ;

' ":"""lntervention A

4.4.2

i-.fThe Vlablilt)f of the refugee protectlon system can be undermlned by delays and
S backlogs that’ both induce fraudulent: claims, and give rise to the risk of systernlc break-

. down. To counter thesé risks, we endorse a streamlined, one- -step investigatory status

'determrnatlon procedure Thrs procedure should molude a quality oral hearing before
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4.5.1

4.5.2

4.53

the independent status determination authority, in which all due process rights
established by international law and the Constitution are ensured. An explicitly
investigatory mandate, supported by free access to all relevant and credible sources of
human rights data, is the best guarantor that all relevant facts are taken into account.
Full disclosure, a pre-hearing process to narrow the range of inquiry, and reliance
on community and other resources to assist in the assessment of identity should be
features of the process. The Department of Home Affairs should enjoy the right to
intervene in the refugee status determination process where it wishes to present
evidence that a particular claimant is not entitled to refugee status by virtue of either

.cessation of, or exclusion from, refugee status, in accordance with relevant inter-

national legal standards. Auxiliary mechanisms to identify both “manifestly unfounded
claims” in._accdr,dance with relevant UNHCR standards, and to fast-track “manifestly
well founded claims” (in which membership of a clearly at-risk group will normally be
the primary concern), should be considered as effective means to ensure that
resources are allocated to the assessment of those claims which require the greatest
scrutiny. There should be a single opportunity for review or appeal of the decision
on refugee status, which might ordinarily be conducted on the basis of written
submissions with a discretion to hear argument and otherwise conduct a more fulsome
reassessment as required by the facts of the particular case. A firm commitment to
expeditiously deport rejected asylum seekers who have exhausted their appeal rights
is moreover essential to the credibility of the refugee protection system.

-Rights Fl_egar'_'_ding Temporary Protection

Refugee protection, unlike immigration, is a matter of implementing international legal

“entitlements. In January 1996 South Africa formally committed itself to grant a

comprehensive set of international legal rights to all refugees. Refugees are therefore
owed a standard of treatment that fundamentally distinguishes them from immigrants

and migrants generally. Refugee rights as defined under international iaw are not

subject to derogation or suspension, and increase over time. For example, some rights
inhere in asylum-seekers, even those not yet formally recognised as refugees, by virtue
of their simple physical presence in South Africa. Once authorised in law or in fact to
remain in South Africa, refugees are further entitled to claim a broader set of rights that
apply to refugees who are lawfully within the territory of a state. During the ensuring
period of temporary protection, additional rights that are contingent upon lawful stay or
residence must also be honoured. Beyond the requirements of international refugee
law, international human rights law is also directly relevant.

In general terms, refugee rights under international law fall into four broad categories.
First, there is the duty of non-refoulement, which requires that refugees not be
returned, directly or indirectly, to the risk of persecution. Second, there are security

 rights, including protection from physical attack, and assistance to meet basic human

needs. Third are basic dignity rights, including protection against discrimination, family
unity, freedom of movement and association, and freedom of religion. Fourth are

* self-sufficiency rights, including rights to work and education.

- We reject a vision of refugee protection that fails to meet these basic international legal
. standards. As-a mechanism to provide surrogate protection of core human rights, it is
+unacceptable to extend only a form of “protection” which itself fails to conform to agreed

basic standards of human dignity.
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4.6 Solution-Oriented Temporary Protection

4.6.1 As important as respect for refugee rights undoubfedly is; the formal Iegal entltiements
" of refugees ‘under infernational law are not sufficient to take full advantage of
- opportunities for the solution of refugeehood through repatriation in safety and dignity.
- . Specifically, there is no international legal duty to proactively make repatriation viable,
by such means as empowering refugees during temporary protection, preserving their
collective social structures, or fostering collaborative development bridges between
refugees and the communities in which they are protected, as well as with those to
“which they will hopefully return. Because we believe that a oontinuing commitment to
refugee protection will only be possible if it is solution-oriented, temporary must be
delivered in a way that is dedicated to preparlng refugees for a successful return when

' and if conditions allow. -

aes2 First, respect for social structures is cntlcal |f refugees are not to be deprived of the
- structures which define their social identity, and often provide critical support in their
day-to-day lives. Where refugees are compelled to abandon patterns of life rooted in
family or community cooperation, they may not only be less productive during
temporary protection, but will often be Iess able ultlmately to resume thelr I|fe in their
country of ongln

as3 Second, temporary protection should be thought of as an opportumty for refugees to
develop or enhance skills, thereby both reducing the: medium-term financial burden of
providing asylum, and most important, allowing the refugee population to remain vital
and able to contribute to their home communities upon repatriation. Refugee develop-
‘ment programmes, logically supported by international co-operation, should be
. -designed in a way that takes the needs of the host communities into account. The
objective should be to treat refugees as empowered agents for developmem instead

-of burdens on development. : NI R e :

464  Third, th':e viability of refugee repatriation will be assisted by the 'prom'otion of contacts
between refugee communities and the internally dlsplaoed and stayee populatlons in
the country of origin.

ass5 Fourth and most fundamentally, refugees needs to know when it is genumely safe to
~ go home, and whether or not they will be able to support their families upon return. This
means that reliable and meaningful information about condltlons in the country of
origin- must be made available to the refugee community on an ongoing basis, and

- concrete steps taken to ensure the feasibilit-y of re-establishment.

a66 While we endorse rlghfs-regardlng and solution- orlented femporary protection as the

- goal of the protectlon system, there will always be some cases that should be diverted

from the usual system of protection. Unaccompanled mlnors and mdw:duals who have

‘been severe[y traumatised by torture should be treated as special cases, and admitted

upon positive assessment of status as permanent residents. In addition, vulnerable

groups within the refugee population  (including in particular cases women and

minorities who may need to escape the risk of internal violence) may also require a

definitive adjustment of their status to enable them to rebuild their hves outside the
refugee community. Heow
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4.6.7

4.68

4.7

4.7.1

4.7.2

More generally, the duration of temporary protection must be constrained to what is
reasonable to advance a programme of solution-oriented protection. An outside limit to
temporary protection should be clearly established in recognition of the psychosocial
need of refugees ultimately to have access to enduring stability and security.
Particularly where temporary protection is delivered in the rights-regarding and
solution-oriented manner proposed here, the evidence of repatriation practice to-date
in other countries suggests that a five-year maximum duration would strike a fair
balance between the need to ensure the ability to temporary protection to allow for the
regeneration of a substantial part of asylum capacity, without exposing refugees to

- psychosocial risk. Refugees should benefit from a firm guarantee to make permanent

residence available at the end of the temporary protection period.

With appropriate support, and with ready access to impartial information regarding
conditions in the country of origin, refugees will often decide to return home of their own
volition. If and when the risk that gave rise to refugee status comes to an end,
however, refugee status may legitimately be withdrawn, and mandated repatriation
pursued. Cessation of status can only be pursued when there has been a change of
circumstances in the country of origin that eradicates the “root cause” of flight, and
which is durable. Where mandated repatriation is required, it should be recognised that
international. human rights standards apply, particularly those that prohibit cruel,
inhuman, or degrading treatment. This is both a matter of law and logic: a punitive
approach to mandated repatriation will be less successful than efforts that respect the
human dignity of those to be repatriated. Moreover, repatriation, be it voluntary or
mandated, cannot be an end in itself. South Africa should work with UNHCR and other
inter-governmental organisations to ensure that conditions in the country of return

involve the healing of divisions, restoration of law and order, and development of both

civil society and the economy.

Collectivised Protection

Under the current international regime, when refugees arrive in an asylum state,
that state is solely responsible for their protection. As such, the distribution of state
responsibility toward refugees is based primarily upon accidents of geography and the
relative ability of states to control their borders. Any assistance received from other
countries or the UNHCR is a matter of charity, not of obligation. The present system
of unilateral, undifferentiated state obligations is unfair, inadequate and ultimately
unsustainable. As states have no reliable means of looking to their neighbours or the
international community at large for assistance and solidarity, there is a perverse logic
to the option of simply closing borders and pre-emptively avoiding any responsibility for
providing protection. In the result, the arrival of refugees can be politically, economically
and socially destabilising. We believe that it is in the interests of South Africa to ensure
that a mechanism is conceived that effectively and dependably avoids such risks

-within its region of influence.

“Two points of principle ought to govern a shift to a more collectivised system of

protection. First, co-operating states should commit themselves to a set of principles
that would determine the allocation both of the responsibility physically to protect
refugees, and of the fiscal burdens of refugee protection. The goal is to agree to a
system of common but differentiated responsibility, which recognises that there are
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.. very real dlﬁerences in the manner in which dlfferent countries can best contribute to
', the successful implementation of a more collectivised system of refugee protection.
- Beyond a common duty of all states to provide first asylum, there is no reason to except

" gvery country to play an identical refugee protection role. In particular, itis our view that
~ the site of protection ought logically to take into account such concerns as the physical
 security of both refugees and the communities that would protect them; functional

-compatibility between refugees and their potential host communities; cultural harmony;
and geographical proximity, logically facilitative of both ongoing contact between

" refugee and stayee communities, and ultimately of repatriation. To the extent that

such a responsibility-sharing mechanism results in one or more states bearing a

disproportionate share of the protective obligation, fiscal burden sharing (based, for

‘example, on GNP or a comparable measure of relative ability to contribute) can be
. relied on to offset inequitably assigned costs.

473 Second, the co-operating governments must agree to a forum in which they will meet
expedltlously to apply these general principles of responsibility and burden sharing
whenever a fellow state perceives itself to be unable to cope with a refugee influx. The
importance of the ability to meet quickly cannot be overstated if an appropriate
‘response is to be designed before there is a risk of the denial of protection.
The viability of such a mechanism is clearly enhanced by the abiﬁty to rely on the

~ consultation structures of functioning sub-regional organisations, such as the SADC.

';7.4' Whlle it may not be possible for South Africa immediately to move from a purely
© national to a more collectivised model of refugee protection, it is critical that new
~ refugee legislation specifically allow for such a shift. Simultaneously, we believe that
serious efforts should be undertaken in collaboration with the UNHCR to explore the
viability of shared responsibility toward refugees within the SADC region. Such efforts
are most likely to be productive when, as now, there are few immediate refugee
~ protection crises within the region that could skew the perception of states regarding

the logic of a shared protection system.

475 Atransition toward collectivised refugee protection is in the interests of South Africa not

o only as a means of avoiding regional instability, but also to put in place a rights-

regarding alternative to so-called “first country of arrival” rules applied by some states

to allocate responsibility for refugee protection on the basis of mechanistic rules that do

not adéquate!y take protection concerns into account. The sharing of burdens and

responsibilities is, in other words, a pragmatic mechanism for South Africa to avoid the

~ potential for abuse of its refugee protection system, yet which does not require any

~ sacrifice in terms of principled fidelity to international and domestic human rights
principles.

azs Insum: We believe that there is an urgency to enact legislation to establish a formal
system of refugee protection in South Africa. While it would be technically possible to
address refugee protection concerns in the context of other amendments to the Aliens
~ Control Act, there are compelling reasons to have separate refugee legislation.
Refugee protection, unlike immigration, is fundamentally a matter of implementing

. international legal obligations in domestic law.
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4.7.7

In the result, there is less room for executive discretion in defining both substantive and
procedural standards; there is a critical need for reasonable autonomy from both the
executive and political branches of government; and there is a need for a distinct
operational philosophy, in which the focus of concern is human rights protection, rather
than suitability for ongoing residence in South Africa.
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5.1.1

5.1.2

5.1.3

Chapter Five
Immigration/Migration Management Reform

Iinstitutional Transformation

" The Department of Home Affairs is the primary government institution acting in the
~ immigration arena. We believe that all facets of immigration and migration policy —

including planning, implementation and ongoing administration — should be the core
responsibility of a single government department. We suggest that the responsibilities
and obligations of such a role are that the department concerned should be tasked only
with citizenship, naturalisation and immigration matters. The title of the department
concerned should reflect this core responsibility. The term “Home Affairs” has little

- resonance in this regard. We strongly recommend that the current Department of Home

Affairs shed any functions not related to immigration, naturalisation and citizenship and

“be renamed the Department of Citizenship and Immigration Services (DCIS). The

importance of immigration as a public policy issue would also be highlighted. The
renamed Department should undertake a process of internal transformation and
restructuring, and be allocated sufficient resources and personnel to achieve the tasks
for it envisaged in new immigration and refugee legislation.

International migration and immigration is a policy issue that cuts across a number of
different government institutions and departments including the Departments of Home
Affairs, Labour, Foreign Affairs, Justice, Correctional Services, Customs and Excise,
Social Welfare, Health, Trade and Industry, the SANDF and the SAPS. Departmental
responsibilities in this area need to be clearly demarcated. At the same time, we believe
that South Africa’s immigration policy should be driven by a coherent and comprehen-
sive inter-departmental immigration plan. :

In our view, the new Department of Citizenship and Immigration Services should take
primary responsibility for co-ordinating an inter-departmental immigration committee
and designing such a plan once the relevant pollcy and legislative instruments are in
place. The immigration plan, to be tabled annually before parliament, should report on
progress achieved and specify the government's aims, objectives and immigration
targets for the upcoming year. The immigration plan should be fundamentally driven by
South Africa’s economic growth and labour market needs and requirements, tempered
by regional commitments and international obligations. The plan should have an "
immigration component and a migration component. The former would refer to policy
and priorities for permanent immigration to South Africa. The latter would refer to
policy and priorities for the temporary import of highly-skilled migrants and selected
unskilled and semi-skilled migrants from SADC countries only.
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5.1.4

545

52

5.2.1

5.2.2

52.3

_The enforcement of - |mm|gratron oontrols is ourrently the responsrbrllty of the

Department of Home Affairs, the SAPS and the SANDEF: There is blurring of responsi-
bility and accountability-which -needs to be eliminated. A clearer distinction than now
exists should be made between criminality and unauthorized: migration. In.our view, the

‘primary responsibility of the SAPS is crime-fighting. Resources used by the SAPS in

the arrest and deportatron of undocumented migrants should be diverted to fighting

- crime. The practice of appointing police as immigration officers should end. Current
legislation makes provision for enforcement by the Department of Home' Affairs. The
" Department is handicapped in this function by a serious lack of resources. We believe

that the new DCIS should have a-directorate of professional |mm|grat|on offroers tasked

- specifically with enforcement of immigration controls.

Close ooop'erat_i'c)n between the proposed DCIS and the Department of Labour are
critical in the "establishment and operation of the proposed labour market-driven

- immigration system for the country. The two - Depaﬂme'n'rs'urould need to establish
~much stronger linkages and lines of communication to’ operatlonalrse the system of
E |mmlgrant and migrant selection proposed in this Green Paper :

New Informatlon Management Systems -

" Current criteria for temporary residence and work perrnlts for skllled appllcants involve

a much greater degree of administrative discretion than is desrrable ina Iabour—market
driven immigration system. There is virtually no selection procedure at aII for semi-

- skilled and unskilled -entrants. Subject to the terms’ of the ‘labour agreements, ‘the
~mining industry. contlnues to operate its own selection policy; unregulated by govern-
‘ment and unaccountable to anyone. The system of Section 41fexemptioﬁs--also allows

- wide administrative discretion and no clear guidelines for employers or employees. The

Immigrants Selection Boards, designed to bring a greater degree of transparency to the

whole system are ourrenﬂy serving a Ilmlted rubber—stamprng functlon

All |mm|grat|on and mrgratlon demsrons need to be based on rehable -up-to-date,
quality information. The DCIS should be tasked with des:gnlng a simple, eﬁactrve and

+ dynamic points-based system of immigrant selection. International models would be of

use but South Africa needs to design its own system for its own needs Desirable skills
and experience in particular Iabour market categories would be a ma;or though not
exclusive, component of such a system. In order to develop a labour market-driven
system the Department of Labour should develop a detailed ocoupatlonal ‘categorisa-
tion of the South African labour market. This mformatlon wou!d be mcorporated on an
ongoing basis into the selection system for rmmlgranon apphcatrons The system itself

~ would be admlnlstered by officials of the DCIS.

- We do not believe that an individualised, points- based system of |rnm|grant selection is

appropriate for temporary migration for employment. Temporary migration should be
governed by a simplified and rapid-assessment system based on employer motivation
for particular workers or groups of workers for set penods ‘Such'a’ System would
ideally be tied to an objective test of labour market need, The ILO has recently

‘reviewed international practice in this regard. and- has recommendatlons for such

. - systems which are adaptable to local circumstances, i . . . -
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524" We believe that at the upper levels of the job market, desired skills, not geographical
-2 origin, should be the determining factor in approval and access. At the lower end of the
. job-market, permits would be issued to SADC-country citizens only with a particular
¢ = ‘preference to those SADC countries which are most-dependent on South Africa and
_‘whose-migration ties-are most entrenched: We believe that selected SADC-country
+ citizens must be: given -some temporary ‘access to the labour market. A system of
- .."controlled and managed temporary access of SADC migrants is preferably to a
+  .resource-inefficient. and relentless - cycle of deportation -of temporary migrants. To

+ - ensure that the labour market is not flooded by SADC migrants we suggest that the
government consider- a flexible annual system of quotas for particular migrants in
designated sectors. These could be reviewed annually as part of the immigration plan.

525 . As:part of -an immigration policy focused-on economic growth and job creation, the
. .. -government should re-examine its policy towards categories of immigrants and
.. temporary residents who might impact positively on the economy. In this regard, we
...urge ! that attentlon be given to a redesigned system of business and entrepreneurial .
|mm|grat|on focused on business. partnerships, job creation and investment. Such a
scheme should also be extended to the SMME and informal sectors for SADC country
entrepreneurs. We believe that current restrictions on cross-border trade are unrealis-

. tic and counter-productrve in terms of the current trend towards enhanced regional
o mtegratron and. trade. The introduction of tradlng permits to allow freer intra- SADC

B mformal trade is encouraged

526 - We: note the etforts of the Department of Home Affarrs to enhance the volume and
- = -quality of statistics'and data gathering on issues-of citizenship and immigration through
. -a’new. national identification system and the National-Movement Control System. We
© .o urgethe Department, in. co-operation with the Central Statistical Service, to undertake
- a thorough review of the transactional information being generated and to establish
“mechanisms for making such information more readily accessible to policy-makers and
researchers. We note with concern the unproductive controversy around numbers of
ik '|llegal immrgrants that has been very evident and suggest that a senous effort be made
: 'to asoertatn the rehabtllty of current eetrmates o ¢ 2
52.7. _____.We__note wrth approval the efforts of the Department of. Labour and vanous research
i orgamsatrons to generate a much better understanding of the South African labour
. _market through researoh We belreve that this effort, focused on particular sectors and
, '_segments of the Iabour market will provrde valuable information on job and wage
L __""_cornpetrtron between South African and .other workers In generat we are ooncerned
T about the. Iack of resouroee avatlable for systematlc population movement research
new poputatron research centres should be encouraged to contrnue with pollcy-relevant
....research 0. momtor the causes and impacts of cross-border migration on an ongoing

. :,--basrs 5 S I i i, ¥ i

53 Admrnrstratlve Justrce

534 - '-'?AII exrstrng and any proposed new legrslatron regulatlons ‘and practrces in the

Rights, the mternatronat cenventrons to which South Africa is a signatory, and due
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5.3.4

5.3.5

; regard for basic human rights. We are aware that the immigration issue raises difficult

challenges for a government which is committed both to universal human rights and to
the protection of the rights of its own citizens. Nevertheless, within the parameters of
those obligations we believe that the Constitution guarantees certain rights to all
people who are affected by South African government action, independent of their
citizenship, national origin or legal status. It is incumbent on government, in the design
of new immigration and refugee Iegaslatlon and regulations, and in the mplementat:on
of both, to ensure that these rights are upheld.

We suggest that the immigration and refugee issues need to be seen as different
spheres demanding separate policy responses and legislation. The current blurring of
the two in policy terms and public perception is not productive. The refugee questlons
is fundamentally a human rights issue, in the way that immigration is not. We believe
that a viable, operational, sustainable system of temporary protection for refugees isin
South Africa’s best interests, coupled with a programme of regional and international
burden-sharing. We recommend that the government moves to implement such a
system of temporary protection with all due haste consistent with the principles laid out
in Chapter Four. A simplified and cost-effective system of determination, based on
sound and up-to-date information and personal hearings, is consistent with the
constitutional requlrements of due process and admlnsstratwe justlce

We suggest that administrative transparency and aecountablllty should be central to
immigration management. We believe that a points-based immigration system and an
effective temporary works system will greatly reduce the need for administrative
discretion and hence reduce the incentive for appeal of those decisions. In addition, the

" current tasks of the Immigrants Selection Boards would become redundant. In our view,

independent review is less important in the assessment of immigration apphcatlons

~ than it is in the review of lmm:gratlon decisions taken by government employees to

which there are objechons

Allegatlons of a lack of due process at the hands of lmmlgratlon ofhoers and the police

- are common in the media and in interviews with deportees. We view these reports

with some concern and feel that mechanisms should be in place for reporting and
investigation of such incidents without prejudice. Criminal wrong-doing by agents
responsible for enforcing immigration controls should be vigorously punished. At

‘present, the sole recourse for deportees beyond the immigration officer deciding the

case is to appeal to the High Court. We believe that this is not consistent with the
demands of administrative justice and due process. We believe that the most

. cost- effective means of ensuring this would be an mdependent Immigration Review

Board.

South Africa needs a redesigned migration policy for temporary residents. The

- country’s system of allowing temporary residence and work permits to non-South

Africans is inadequate. The system inhibits the rapid and ready access of South African
employers to the global skills market. It also provides special privileges for the mining
industry through the bilateral agreements. Such a system, as it currently operates, not
only violates many of the fundamental rights of miners but it discriminates against

- other South African employers who might also have a demonstrated need for

temporary workers from outside the country. The bilateral agreements are inherently
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oY _drscnmlnatory and relnforce the worst features of the tradltronal mrgrant fabcur system
.. . They give. special .privileges. to ‘certain _employers..and-they: allow for swide:ranging
- .employer and administrative discretion outsrde the. control of the country S, |mm|grat|on
.- legislation. : - Uty bg

sas  The system of controlled access should be counter balanced with sanctions against
‘"employers who do not’ use these legal channels and in‘tensmed actions against
" non-SADC citizens who come or stay illegally in the country We believe that an effec-
tive system of managed access to the South African - économy and labour market by
. SADC.country citizens should be counter-balanced. by a systematic -and. effective
. g :_.polrcy of sanctions agalnst those who continue:to, employ undocumented migrants and
-~ illegal |mrmgrants from the SADC and elsewhere We. recommend that the proposed
-.DCIS, though its proposed enforcement branch develop and |mplement an effective
system of sanctions against. employers who flout the legal channels of access to

. temporary workers S

54 'The Road Ahead

5.4.1 .,Emerglng from thls Green Paper we recommend two separate Whlte Papers one
‘dealing with lmmrgratron Migration and Naturalrsafron and_another dealing with
Refugee Protection, accompanied- by legislation for.each. We took the issue of
refugees seriously in this Green Paper, and propose a model for the desrgn of refugee
polrcy, but believe that because it is ‘a-human rights‘remedy to'a problem “of forced"
‘rhigration and not an rmmrgratron lssue as such |t deserves lts own treatment |n pohcy

g and law. = - ; 2t e ) CAT T BRI B T AR

542 We recommend that current |mm|gratron Ieglslatlon and regulatrons should be raplaced
s by anew. lmmrgrafron Naturalisation and Migration Acl ‘Quite apart from the;symbolic
. value of, breakrng with Ieglslatron rooted in South Afrrca s raclst past, there are various
pragmatlc reasons why anew Act is necessary it
. _(_,a); .. The current Act has been descnbed even by legal experts.as extremely opaque
in its Ianguage and structure such that it is dlffrcult to decrd,e what procedures
) should be fcllowed or what rrghts detamees hold

- ~«b)’  TheAct confers an'unacceptable level of admlnlstratwe drscretlon Many of the

-~ procedures usedto process applications are not contained-in the Act or-even in

- regulations made under the Act.but in. mternal documents -that are: nelther
_publicly available nor legally binding;. - 4 e ; :

" (¢ The new system of rmmrgrant ‘and mlgrant selection and proposals for
7 administrative justice ‘proposed” here ‘cannot” ‘be accommodated Wlthln the
existing Act;

(d): The risk “of arbitrary :and” unconstitutional ‘action by" the- police, army and*
.+ . .immigration officials are’ greatly- increased by an absenoe of clear prccedures
“ and guarantees set out'in the legrslatrcn ¥ :
et :(e_') - Vanous prowsmns cl the Act may be unconstltutronal and contrary to the Bill of
Flighls " e o Y o s 4 i B 3
- (®. Al lacets of |mm|gratron and mlgratlon should be - regulated by a-single,
- «-inclusive piece of legislation; . .. . w7 s o Ll el R

,»': ';. .

)
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- (9) Temporary, controlled adrmssuon of other SADC country citizens should be

regulated under a new Immigration Act and not by exception as at present. The
regulations gdveming temporary access should be consistent with the
Constitution and Bill of Rights, domestic employment legislation and relevant
mtematlonaf conventions.

Flnally, we recommend that the mtroductlon of new policy and law be accompanied by
a public education programme.. Large numbers of our people have little positive
history with immigration or immigrants. The idea that managed migration can be a

- positive instrument of economic growth, as in other countries, has to be cultivated and
"promoted The public:must begin to grasp the reasons for the practical implications of
':'pollcy and legislation. A new immigration policy and plan should, therefore, be
“accompanied by a public education campaign. The Non-Governmental Organisation
' :(NGO) communlty can be very helpful in this regard, especially when it'comes to

b _ reachmg people on provincial and local levels.
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46 No. 18033 GOVERNMENT GAZETTE, 30 MAY 1997

GLOSSARY OF TERMS

Note of Expianatron

S

The challenge to government is to ensure that |mm|grat|on teglslatlon and policies are
accessible to everyone, by using the most simple and understandable language. Our

© challenge is to-developterminology - which- is ' consistent with our commitment to
democracy and basic human rights, with international norms ‘and best practice, and
which does not denigrate or stigmatize basic human dignity. The followmg rs a list of
termlnology arranged alphabetlcally, used in thIS Green Paper .

Annual Quotas -
Annual negotiated upper limits on the number of migrants from one country
_ allowed Iegal access to another country for purposes of employment.

Asyium-seeker :
A person seeking refugee status in another state.

‘Bilateral Agreements - o
Agreement signed between two states to regulate the flow and conditions of
contract and other forms of labour migration between those two states.

* . Border Pass

A temporary residence permrt offered to residents of border areas to make
short-term cross-border visits. -

Brain Drain

The permanent departure of large numbers of skilled or professional workers
from a country to the detriment of that country.

Brain Gain

The permanent or temporary entry of Iarge numbers of skilled. or professional
~ workers in a country to the benefit of that country. .

Vi

Brain Train
The high-level training of local skills.in order to compensate for the effects of a
brain drain. '

Business Immigrant

. Aperson who takes up permanent residence.in order to establlsh partlolpate or
run a private sector company.

Citizen .
- A person who is a national of a country by birth, naturaltsation or desoent (as
" defined by ‘domestic crtlzenshlp tegrs]atron)

Collectivized Refugee Protection
Burden-shanng amongst states in terms of responsrbllrty tor refugee protection.

Commuter Migrant

A person who Irves ina nerghbounng state and oommutes regularly for work
- across borders on a dally, weekly or monthly basrs
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Compulsory Deferred Pay

Compulsory deferment of a fixed proportion of migrant earnings to the country
of origin e.g. miners from Lesotho and Mozambique.

“ Contract Migrant

A person who travels across borders for work under the terms of a fixed
. contract of employment with an employer.

Deportation

To cause a person to be removed from a country who is found to be in
contravention of relevant criminal or immigration legislation.

Economic Migrant

A person who travels across borders for an express economic purpose such as
employment or trading or self-employment.

Emigration
To leave one’s country of normal residence in order to go and settle
permanently in another country.

Migration
To travel so as to temporarily change one’s place of residence; see also
International Migration; Temporary Residence.

Migration Regime =
The legal and policy principles governing cross-border movement with a
regional grouping of states.

lllegal immigration
See Unauthorized Immigration.

- Immigration

To enter another country in order to make one’s permanent Ilfe and home there;
see also Permanent Residence.

Inter-governmental Labour Agreements
See Bilatera! Agreements.

lnternatlona! Migration

To travel across international boundaries so as to 1emporanly change one’s
place of resudence

Labour Migration

To travel so as to temporarily change one’s place of reSidence for the
specific purpose of accepting employment.

Naturalisation
To acquire citizenship of a country other than one’s country of birth.

Non-refoulement (Duty of)
~ The international requirement that refugees are not returned directly or
indirectly, to the risk of persecution.
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Overstayer
A person who continues to reside or remain in a country after the expiration of
their visa, visitor’s permit or temporary residence permit.

Permanent Resident o A
- A person who is a citizen of another country who has acquired the legal right to
remain permanently in South Africa; see Immigrant.

Point System

Selection of immigrants on basis of pre-determined point scoring system where
applicants are assessed in particular categones e.g. qualifications, work
experience, offer of employment, age, etc.

Project-Tied Migrant ; : :
A person who crosses borders for a fixed perlod of time to work on a specrflc
project being carried out by his or her employer.

Quotas
See Annual Quotas.

Refoulement

Coercmg or forcmg refugees to return home where their Iwes or freedom would
be threatened on account of race, religion, _natlonatlty membership of a
particular social group, or political opinion.

Refdgee |
See Chapter 4, paragraph 4.3.

Refugee Protection .

The legal institutions and mechanlsms put in pl\ce by a state, in accordance
with relevant international standards, to providé temporary protectlon for
refugees until such time as they may safely return home.

Refugee Status

A person recognised in domestic law as a bona fide refugee with all attendant
rights and privileges; see also Asylum Seeker.

Refugee Status Determination
The domestic legal process for deterrmmng the verac:ty of an individual's appli-
cation for refugee status in a country.

Remittances
Funds earned by migrants in one country and sent home by formal or informal
means to the home country; see also Compulsory Deferred Pay.

Removal
See Deportation.

Repatriation : _
Return home of refugees only when and if it is safe to do so.
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Seasonaf Migrant i
A person who travels across borders for work on a temporary seasonal basis.

Self-Employed Migrant
See Economic Migrant.

" Skilled Transient

A highly-skilled person allowed temporary access to a country to pursue a par-
ticular employment opportunity or postrng ; R

Temporary Resident

“Aperson who is a citizen of another country who has acqurred the legal right to
time-limited presence in another country, see Mrgrant '

Unauthorrzed Immigration

To enter or remain in another country on a permanent basrs without proper
authorization or documentation.

Unauthorized Migration .
To enter or remain in another country on a temporary basis without proper
authorization or documentation.

Undocumented Migration
See Unauthorized Migration. -

Unregulated Mr’gfation
See Unauthorised Migration.

Visa

A pre-approved document or passport stamp permlttlng entry énd temporary
residence in a country. e s .

Visa Fee P
A charge levied to issue a visa.

Visitor . o
A tran3|ent resident of a oountry wuth no nghts of employment or settlement

Voluntary Repatriation T
A voluntary and non-coercive return of a refugee to country once lt has become

safe to return.
Work Permit

A document authorizing a temporary . resrdent of a country to take up
employment in another country -
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Loosking for back copies and out of frint cssues of

' The State Library has them!

o Let us make your day with the information you need ..

The State Library Reference and Information Service
PO Box 397

0001 PRETORIA

Tel./Fax (012) 321-8931

E-mail: infodesk@statelib.pwv.gov.za

Seek « ow bapicé en wit dnak witgawes van die
Staateboerant en Provinsiale Roerante?

Die Staatsbiblioteek het hulle!

Met ons hoef u nie te sukkel om inligting te bekom nie ...

Die Staatsbiblioteek Naslaan- en Inligtingdiens
Posbus 397
0001 PRETORIA

Tel./Faks (012) 321-8931
E-pos: infodesk@statelib.pwv.gov.za
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Save a drop — and save a million

ater conservation is very important to the
N / community and industry to ensure their

survival. So save water!

‘Spaar 'n druppel — en vul die dam

ons nie slegs uitgawes nie maar wen ook ten opsigte

I ndien almal van ons besparingsbewus optree, besnoei
van ons kosbare water- en elektrisiteitsvoorraad



Keep South Africa Clean
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Where is the largest amount of .

meteorologzcal mfarmatzon in: the |
whole of South Afrzca avazlable 7

mltgtmg in die hele Smd—Afrzka

Departménr of Environmeéntal Affarrs and Tourism*

beskikbaar?

Departement van Omgewingsake en Toerisme
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