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GENERAL NOTICE * ALGEMENE KENNISGEWING

NOTICE 1023 OF 1997
DEPARTMENT OF TRADE AND INDUSTRY -
ConsuMER AFFAIRS (UNFAIR BusiNEss PRACTICES) BiLL, 1997

The above-mentioned Bill is hereby published for comment.

Interested persons are invited to furnish written comment and repreSentati'ons- before or on 8 August'1-997 to:

The Director-General

Department of Trade and Industry
Private Bag X84

PRETORIA

0001

[For attention: Ms Lana van Zyl
Tel: (012) 310-9562
Fax: (012) 322-8489]

" KENNISGEWING 1023 VAN 1997
DEPARTEMENT VAN HANDEL EN NYWERHEID
WYSIGINGSWETSONTWERP OP VERBRUIKERSAKE (ONBILLIKE SAKEPRAKTYKE), 1997

Die bogenoemde Wetsontwerp word hiermee vir kommentaar gepubliseer.

Belanghebbende persone word versoek om voor of op 8 Augustus 1997 hul skriftelike kommentaar en
vertoé te verskaf aan:
Die Direkteur-generaal
Departement van Handel en Nywerheid
Privaatsak X84

PRETORIA
0001

[Vir aandag: Me. Lana van Zyl
' Tel: (012) 310-9562
Faks: (012) 322-8489]
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'GENERAL :EXPLANA-TDRY NOTE:
[ 1 Words in bold type in square brackets |nd|cate omlsswns S from existing enactments.

Words underlmed with a solid Ilne mducate msertrons in e)ustlng enactments.

To amend the Harmful Business Practices Act, 1988, so as to harmonise the Act with the
provincial legislation; to reconstitute the Committee; to provide for an executive
committee; to authorise an inveetlgatmg officer to enter a premise with a search warrant;

1o provide for appeals against decisions of competent: authorities in the provinces; to
provide for the establishment of a permanent Special Court; to reconstitute the Special
Court; to provide for _the staying of proceedings in a civil court; to provide that the said Act
shall apply throughout'-th'e Republic; and to provide for matters connected therewith

| BE IT ENACTED by the Parllament of the Repubhc of South Afnca as follows —

Amendment ofsecﬂon i ofAct 71, of 1988 as substrwred by sectron 2 of Act 64 of
1991 andamendedbysecﬂon4ofAct330f 1993

1. Section 1 of the Harmful Busmess Practlces Act 1988 (hereln after reterred to as the
principal Act), is hereby amended—

(a) by the insertion before the deﬁnltlon of “benefit” of the followmg definition:

i ‘arrangement means an arrangement or undertaklng negotiated by the
Commlttee, :

(b) by the substltutlon for the deflnmon of “busuness of the followmg definition:
= ‘busmess means any busmess undertaklng or person who—

(_2 offers suppl:es or makes avarlable any commodlty,

_Q who solicits or receives any investment or to whom any investment is
- supplied or made available;”;

(c) . bythe substituti_on for the definition of “business practice” of the following definition:

L ‘busmess practice’ includes—

- (a) .any agreement, accord, arrangement [or] understandmg or under-
5 B akmg whether _legally enforceable or not, between two or more
__persons ©

(_6) any scheme practice or method of tradlng, mcludlng any method of
_ _'marketmg or distnbutlon _

(c). any advertising, [or] type of advertrsmg or_any other manner of

sollcmng busmese b ot i
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(d) any act or omission on the part. of ?any":‘pe'rs“oh" ‘whether' acting
lndependently or in concert wrth any other person

. (e) _any situation in connectlon wuth the actlvttles of any person or class or
group of persons

.. but does not include a practlce whlch in the opinion of the Minister is a restrictive
practice, an acqmsrtlon or a monopoly situation as defined in section 1 of the
Maintenance and Promotion of Competlticn Act, 1979 (Act No. 96 of 1979);™;

(d) by the substrtutlon for the defmttlon of “chalrman“ of the following definition:

w1 har[perso means the [chatrman] halrperso n referred to section 2(2);”;

' (e) | .by the substrtutlon for the defrnltton of “commlttee of the followmg deflnmon

- “‘committee’ means the [Businees Practices] Consumer Atfalrs Commlttee
estabhshed by sectlcn 2 3 s : Sans g e

(f) by, the substltutlon for the deﬂnltlon cf “ccmmodlty of the followmg defmttlon

“ ‘commodity’ means any property, whether corporeal or mcorporeal and whether
movable or |mmovable and also any ‘make or brand of any brand of any
commodity and any service, whether personat professional or otherwise,

~including ' any - storage transportatlon :nsurance or banklng serwce but
excludlng service due in terms of a contract of employment o

" (9) by the substltutton for the definition of consumer” 'of the followung deﬁnitlon

i ‘consumer means [a]-—

_@) __any natural person to whom any cornrnodlty IS offered supplled or
" made available; "

() any natural person from whom any mvestment |s solrcﬂed or who
" supplies or makes avatlable any investment;

_@2 any other person who ‘the Minister W|th the concurrence of the
“ 'Committee declares to-be a consumer in terms of the Act;

(d) ' any person who is. a consumer for. the purposes of this Act in terms of
nyctherlaw,, _ L SR ekl
(h) by the substitution for the deflnltlcn of “harmful busmess practice” of the following
definition: ' A
£ ‘[hannful] unfair busrness practlce means  any busmess practice which,
directly or |nd|rectly, has oris Ilkely to have the effect of—
_ _(s) | harmlng the relatlons between busanesses and consumers;
(b) unreasonably prerdICIng any consumer [or] |

(c) deceiving any consumer; or -

_@2 unfairly affecting any consumer;”; .
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: _(i) by the insertion after the definition of “investigating officer” of the following
- definition: :

“‘investment’ means any money or other property or any facility intended for
utilization in connection with any venture or scheme for the acquisition of gain
or purported to be so intended;”; and

() by the substitution for the definition of “Minister” of the following definition:

““Minister’ means the Minister of [Economic Aﬁalrs and Technology] Trade and
~ Industry;”.

Amendment of section 2 of Act 71 of 1988, as amended by section 2 of Act 33 of 1993
2. -Section 2 of the principal Act is hereby amended—
(a) by the substitution of subsection (1) of the following:

(1) There is hereby established a committee to be known as the [Business
Practioes] Consumer Affairs Committee.”;

' (b) by the substltutlon for paragraph (a) of subsection (2) of the following paragraph:

“(2)(a)(i) “The Committee shall consist of [not fewer than four and not more
~ than seven] nine members appointed by the Minister on the grounds of having
. special knowledge [of consumer affairs or knowledge of] or experience [in] of

‘consumer advocacy, economics, industry [,] or commerce, [law or the conduct of
public affairs], of whom the Minister shall designate one as chairperson and one as
" vice-chairperson. : '

The Chairperson should be—
(aa). a retired judge of the Supreme Court or
(bb) an attorney, advocate, retired magistrate or lecturer in law at an
university. -

. (2)(a)ii) In an assisting capacity and to ensure effective co-operation
between the committee and a competent authority responsible for business prac-
tices or consumer protection within the jurisdiction of the government of a province,

~ the heads of consumer affairs in the provincial départments will be invited to par-
ticipate in the committee meetings but will not have the right to vote in respect of

" any decision of the committee.”;

(c) by the insertion after paragraph (d) of subsection (7) of the following paragraph:

“(e) The guorum for the meetings of the committee shall be the chairperson
or the vice-chairperson and four other members of the committee.”.

Substitution of section 3 of Act 71 of 1988
3. The following section is hereby substituted for section 3 of the principal Act—

e = Executive Comm:‘rreé.—m The committee shall—

(a) with the consent of the Minister, appoint an executive committee,
consisting of at least the chairperson or vice-chairperson and two other
members. of the committee;
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() delegate any power conferred on it by this Act to the executive committee,
or authorise the executive committee to perform any duty imposed on the
committee by this Act, either in general orin a partlcular case or in cases

ofa partlcular nature.”.

Repeal of section 3A of Act 71 of 1988, as amended by section 3 of Act 33 of 1993
4. Section 3A of the principal Act is hereby repealed. a

Amendment of section 4 of Act 71 of 1988, as amended by seoﬂan <4 of Act 64 of 1991
and section 4 of Act 33 of 1933

5. Section 4 of the principal Act is hereby amencled—

(b) by the insertion in subsection (1) aﬁer paragraph (b) of the followmg paragraph:

“(bA) shall receive and dispose of particulars of the result of any investiga-
- tion made by a competent authority responsibie for business practices
or consumer protection within the jurisdiction of the government of a
province, in relation to any matter with whlch it may deal in terms of this

Act e =

(b) by the insertion in subsection (1) after paragraph (d) of the followmg paragraph:

“(8) may delegate any mvestrgatlon in terms of this Act, or part thereof, to
~ any other competent authority, including a srmllar office eslabllshed by
provincial legislation.”.

Amendment of section 7 of Act 71 of 1 988 as amended by section 4 of Act 64 of 1991
6. Section 7 of the prmcrpal Act is hereby amended—

(@) by the substitution in subsectton (3) for the words precedmg paragraph (a) of the
following words: = : : o

“(3) In order to ascertain whether thrs Act is belng observed by any
person to whom it applies, or to obtain any information required by the
committee in relation to a preliminary investigation or an investigation by

itin terms of this Act, an investigating officer may, subject to the
provrsmns of this section, at all reasonable times enter any premises on.
or in which any commodity, investment, book, statement, document or

“other object connected with that observation or mformatlon is or is
suspected to be, and may—";

(b) by the substltunon for paragraphs (b) and (e) of subsectlon (3) of the followmg
paragraphs _ _
“(b) examine that commodity or investment, and request from the owner or
person in charge of those premises, information regarding that
commodity or investment;”; | -

“(e) seize against the issue of a _receipt that book, statement, document or
object, if it appears to provide proof of a contravention of a provision of
this Act, or if he wishes to retain it [from] fir further examination or for
safe custody: Provided that a person from whose possession or charge
that book, statement or document has been taken under this section
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@

- shall; as long as it is in the possession or charge of the investigating

.. officer concerned, at such person’s request allowed, at his or her own

expense and under the supervision of that investigating officer, or other

- powers in the service of the committee, to make copies thereof or to take
extracts therefrom at any reasonable tlme =

by the msertlon in subsectlon (3) after paragraph (e) of the followmg paragraphs
L “[_)_ Unless the owner or. person in charge of the premlses concerned has

: ,__-oonsente_d thereto in writing, an investigating officer shall enter premises and

(e)

exercise any power contemplated in subsection (3).only under a search warrant,
which may only be issued by the chairperson if it appears to him or her from
information given on oath-or solemn affirmation that there are reasonable grounde

to SLISEGCt—

~.(a) . that an unfair business practice exists or may come into existence; and

- (b). that a book, document or other ob]ect which rnay afford evrdence of
~ such an unfair business practice is on or in those premlses

g__) A search warrant contemplated in subsection (4) shall—

Q authorise an rnvestrgatrng officer mentioned in the warrant to enter the
premises identified in the warrant for the purpose of exercising any-
power contemplated in subsection (3);

(b) be executed by day, unless the chalrperson authonses the execution

thereof at night; -
(c) -be of force until it is executed cancelled by the chairperson, or a period
of one month from the day or its lssue expires; whlchever occurs first.”;

by the substitutlon for subsectlons (4) and (5) ot the followrng subsections
respectrvely ' :

“(4) An rnvesggatrng officer executlng a search warrant shall, before such

ol executron upon: demand by any person whose rlghts may be affected—

_2 ‘show that person ‘his or her certificate of appointment;
_u hand 1o that person a copy of the warrant i

: “_1 A _person from whom mforma’_non oran explanation has been requested
in terms of this section shall not be entitled to refuse to answer any question or to
produce any book, document or object on the ground that he or she would thereby
be exposed to a criminal:charge: Provided that, to the extent that such answer,

'book, document or article exposes the person-concerned to a criminal charge, no

~_evidence thereof shall be admissible in_any criminal proceedings against that
. person, except where that person stands . tra|I on a charge of contravenmg any

provrsron of this sectron

Amendment of section 8 of Act 71 of 1988 as amended bysecn‘fon 1 of Act 43 of 1990
andsecﬁonsofAct.?SoHst

7. Section 8 of the pnnclpal Act is hereby amended——

(@)

-by the substitution for paragraph (b) of subsectlon (1) of the fo!low:ng paragraph:

- “(b) mto any business practice or type of business practice, in general or in
- relation to a particular commodity or investment or any class or kind of
com modlty or investment or a partlcular business or any class or type of
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business or a particular area, which:in the opinion of the committee or

the Minister; as the case may be, is commonly applied for the purposes
- oforin oonnectlon wrth the creatron or'maintenance of harmful business
- praotroes, 3 : : '

(b) by the msertlon for paragraph (c) of subsectlon (1) of the followmg paragraph

| “(o) mto any unfalr busrness practlce referred to it |n terms of any other law.”.

Amendment ofsecrron 12 oonr Zi of 1988 as amended byseotlon 3 oont43 of 1990
andsecﬂon&ofActSSoHQQ.? o o . L

8. Sectron 12 of the prmcrpal Aot is- hereby amended by the lnsertlon after subsectlon (7) of
the following subsection: i %
- “(8) - The Minister may, with the concurrence of the Gommittee declare any person to be
~aconsumer by notrce inthe Government Gazerte and may wrthdraw vary or amend
such notice.”. - e ) &

Amendment of secﬂon 13 ofAcn‘ 71 of 1988 as amended by secﬂon 9 ofAct33 of 1993
9. Section 13 of the pnncrpal Acti is hereby amended— g
(a) by the substltutron for the headlng of the followrng
“Appeals [from the Minister's deorsrons]” c
(b) by the substitution for subsection (1) of the followmg subsectron

“(1) There shall be a nght of appeal by any person aﬁected by— :
' (a) a notice under sectlon 8(5), or 12(1)(b), (c) or (d), i

_(_2 any notice, direction or measure of a competent authorlty
_ responsrble for busrness practlces or consumer protectlon within
_I’the jurisdiction of the government of a province in terms of such

provisions of a law in force in - such provrnce as has been
desrgnated for the purposes of thrs paragraph by the Minister by
notice in the Gazetre Fu, 0T

toa specual court

(c) by the substltutlon for subsectlon (2) of the followmg subsectlons

“(a) The [State] President [may] shall by proclamatlon in the Gazette
eslabhsh a @rmanent spe0|al court w1th a permanent reglstrar operatlng_on an
ad hoc basis, with jurisdiction in the area-of junedrctron of [any] one or more
provincial or local [division] divisions of the Suprer'ne'C'oith of South Africa;

- (b) The President shall by way of proclamatron determme the date of
dissolution of the special oourt establlshed before the date of oommencement of
this Act; S v B faet o
(¢) Any applicatio-n- or- matter referred to the-s‘pec'ial- oour_l reffered to in

paragraph (b) before the date of commencement of this Act and not disposed of on
- that date, shall be contrnued and drsposed of by that special court in terms of the
- principal Act.”; ik o g - - '
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- (d) by the substltutlon for subsectlon (3) of the following paragraphs:

“3)

A special court shall consist of—
_(_2 a presudent who shall be—

(i) ajudge of the Supreme Court of South Afnca des:gnated by
the Chief Justice; and

(b) two other members appointed by the the President by notice in the

- Gazette and having special knowledge or experience of consumer
advocacy, of economics, industrial, commercial or financial matters.

(3A) - The Minister shall invite interested parties, by notice in the Gazette and

an_advertisement in the media regarded by him as appropriate, to nominate

candidates, within 21 days of the publication of such notice, for consideration as

- members of the court.

(3B)

The names of the nominees' shall thereafter be published in the Gazette

and media for comment.

(3C)

Interviews of nominees shall be open to the public.

(3D) 'No person shall be appointed or remain a member of the court if he or

she is not a fit and proper person or—

@
(b)

©@
€

is not a citizen of the Republic resident in the Republic;
is a’ public servant;
at the relevant time is, or during the preceding 12 months was, an

- office-bearer or employee of any party, movement, organisation or body

of a party political nature;
is an unrehabilitated insolvent; _
has at any time been convicted, whether in the Republic or elsewhere,

- of theft, fraud, forgery or uttering a forged document, perjury, an offence

under this Act or the Corruption Act, 1992 (Act No. 94 of 1992), or any
offence involvin ing dishonesty;

has at any time been removed from an office of trust on account of
misconduct or dishonourable conduct.

(3E) No person shall remain a member of the court if he or she fails to

disclose an interest which would require him or her to be recused.”;

(e) by the substitution for paragraph (a) of subsection (5) of the following paragraph:

“(a)

'An appeal in terms of this section shall be lodged with the Minister in

writing within six weeks after the date of publication of notice, direction or measure
to which the appeal relates or, if no notice is published, the date of the order of the

- provincial consumer court and shall set forth the grounds on which the appeal is

based.”;

(f) by the substitution for subsections (10), (1) and (14) of the following subsections
respectively: -

“(10)

A special court may after consideration of an appeal, confirm or set

aside the notice, direction or measure to which the repeal relates or, if no notice is
published, the date of the order of the provincial consumer court, or may amend it

in such manner as it may deem equitable, and may make such orders as to costs
as it may deem just.”. ;
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“(11)  The decision of the majority of the members of [4] the special court
shall be the decision of the court [, but the president alone shall decide any ques-
tion of law, and whether any matter constitutes a question of law or a fact, and that
for that purpose he shall sit alone]. The court shall make its decision on the basis
of eqmty, fact and fairness.”. B

(14) - An order of a spemai court oonflrmmg, setting aside or amending the
notice, direction or measure to which the order relates, shall be made known by the
~“Minister by notice in the' Gazette, and any amendment made to a notice, direction
- or measure by such an order shall have effect as if it were an amendment made
“under section 12(4)(d) or as if it were a notice, direction, measure or amendment
-~ thereof made under the applicable provisions referred to |n subsectlon (1 )(b) of the
- law concerned in force in the relevant provmce ' '

Amendment of secﬂon 14 of Act 71 of 1988

- 10. Section 14 of the principal Act is hereby amended by the substltutlon for subsection (1)
of the followmg subsectlon ' :

“(1) No person shall wﬂhout the permassaon of the chalrperson except for the
purposes of the performance of his functlons in terms of this Act or for the purposes of
legal proceedings under this Act or when required to do so by a cotlrt of law or under a

. law, disclose to any other person any information accju'ired' by him in the performance of
- his fUﬂCthl"lS in terms of thls Act and- relatmg to the busmess or affairs of any other
person.”. 2 : e :

Subsﬂtuﬂon af sectron 19 of Act 71 of 1 988 _ _ _
11, The followmg section is hereby substltuted for sectlon 19 of the pnnctpal Act:
““19, - Civil remedies ' ) |

remedy. B g
' @ If any person ‘'seeks to enforce or rely on an alleged unfalr business practice in
proceedings before any civil court, that court may, on the apphcatlon of any party to those
_proceedings, stay those _proceedmgs in the interests of justice until such time as the
'Minist_er or the special court has come to a decision in terms of this Act.”.

(1)  No provision of this Act shall be construed as deprivi'r_lg any person of any civil

‘Substitution of the words “chairman” and “harmful business practice” in Act 71 of 1988
12. The principal Act is hereby amended by the substitution for the words “chairman” and
“harmful business practice” wherever it occurs of the words “chairperson” and “unfair business
practice” respectively.

Appl:catlon of Act 71 of 1988 throughout Repub!:c

13. The prmcnpal Act shall apply throughout the Ftepubllc

'Sho:-nme | |
14. Thls Act shall be called the Consumer Affalrs ( Unfalr Business Practloes) Act, 1997.
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MEMORANDUM ON THE OBJECTS OF THE CONSUMEFI AFFAIRS
(UNFAIR BUSINESS PRACTICES) ACT, 1997 -

The purpose of the Bill is to harmonise the national and provincial legislation and to allow
for, inter alia, provincial representation. Provision is made for a maximum of nine persons
having special knowiedge or experience of consumer advocacy, economics, industry. or
commerce on the Committee. In an assisting capacity and to ensure effective co-operation
between the Committee and the competent authorities in the provinces, provision is made for
the heads of the provincial consumer affairs offices to be invited to participate in the Committee
meetings.

With regard to the Committee’s functions provision is made for the co-ordination of
investigations and the disposal of representations by referring it to the competent authorities
in the provinces for investigation. Provision is also made for appeals against decisions of com-
petent authority in the provinces. '

‘The Special Court is reconstituted as a permanent court, with a permanent registrar that
operates on an ad hoc basis. The Bill also provides for the decision of the Court to be one of
equity and fact and on the basis of 'faimess._._Provision is also made for the phasing out of the
existing Special Court and the establishment of a newly reconstituted Special Court. Provision -
is made that the existing Special Court will fmallse all the cases Iodged with it up until the new

~ Special Court wult be established. ' :

Provision is made for the staymg of proceedlngs in a civil court Due to the secrecy
section in the Act, the Committee cannot disclose any information to any other institutions if it
becomes aware of contraventions that can be handled by them and what, in the interest of the
public, should be reported. The secrecy clause is. thereforé amended to allow the Committee

- 1o disclose information should it be: necessary The other amendments in the BI" are of a
consequential nature. G :
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Where is the largest amount of
meteorological information in the
whole of South Africa available? "W

Waar is die meeste w-eerkundige
inligting in die hele Suid-Afrika
beskikbaar? |

Department of Environmental Affairs and Tourism

= . Departement van Omgewingsake en Toerisme
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LIVE IN HARMONY WITH NATURE




‘14 No. 18124

GOVEHNMENT GAZETTE, 11 JULY 1997

= |

—

_—

-

\

Y%

—| l||
li

!
I

e

e

*

>

Z N

—

| 2

i

=

m-0Zm=-0IMME - OMO-<IMY - IMI-APME

SA WEATHER BUREAU SA WEERBURO |

UL, |
=
Q

RSN

DEPT. OF ENVIRONMENTAL AFFA.IRS AND TOURISM - DEPT. VAN OM

GEWINGSAKE EN TOERISME




15

No. 18124

¢ . STAATSKOERANT, 11 JULIE 1997
R N R N N

R R R R R ol

Department of €nvironmental Affairs and Tourism
N sl

b ¥

. . y 5
fﬁf*ffffff(ffffff?ffffﬂffff’fﬂfffffffffff’fﬂFfffffffffffffffffffff’fff’f#fff{fﬁr,



16 No. 18124

GOVERNMENT GAZETTE, 11 JULY 1997

CONTENTS
' Page Gazette
i, No. No.
_ 'GENERAL NOTICE
Trade and Industry, Department of
General Notice

1028 Consumer Affairs (Unfair Business
Practices) Bill, 1997: For comment and

representations ............cceea 1 18124

INHOUD

No.

_ ~ALGEMENE KENNISGEWING
Handel en Nywerheid, Departement van

. Algemene Kennisgewing ".

1023 Wysigingswetsontwerp op Verbruiker-
sake (Onbillike Sakepraktyke), 1997: Vir
kommentaar en vertod ........ccoveeremmeinninns

No. No.

Bladsy Koerant

1 18124

Printed by and obtainable from the Government Printer, Bosman Street, Private Bag X85, Pretoria, 0001. Tel 323-9731 x 263, 269 or 273
Gedruk deur en verkrygbaar by die Staatsdrukker, Bosmanstraat, Privaat Sak X85, Pretoria, 0001. Tel. 323-9731 x 263, 269 of 273

l

18124—1



