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GOVERNMENT NOTICE

SOUTH AFRICAN RESERVE BANK
No. 1375 : : - 13 December 2001

BANKS ACT, 1990

DESIGNATION OF AN ACTIVITY NOT FALLING WITHIN THE MEANING
OF “THE BUSINESS OF A BANK” (SECURITISATION SCHEMES)

Under paragraph (cc) of the definition of “the business of a bank” in section 1
of the Banks Act, 1990 (Act No. 94 of 1990), |, Christo Floris Wiese, Registrar
of Banks, hereby designate, with the approval of the Minister Finance, the
activity set out in parag_raph 2 of the Schedule, and which is performed in
accordance with the conditions set out in paragraphs 3 to 13 of the Schedule,
as an activity that does not fall within the meaning of “the business of a bank”.

C F WIESE,

Registrar of Banks.

SCHEDULE

1. In this Schedule, “the Act” means the Banks Act, 1990 (Act No. 84 of
1990), and any word or expression to which a meaning has been assigned in
the Act shall bear such meaning and, unless the context otherwise dictates —

“associate” means an associate as defined in Accounting Statement AC. 110
issued by the South African Institute of Chartered Accountants;

“associated company”, in relation to an institution other than a bank or an
institution within a banking group that transfers assets to a special-purpose
institution in terms of a securitisation scheme, means a subsidiary or fellow
subsidiary of that institution and includes an'associate of that institution;
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“commercial paper” means-

(@) any written acknowledgement of debt, irrespective of whether the
maturity thereof is fixed or based on a notice period, and irrespective of
whether the rate at which interest is payable in respect of the debt in
question is a fixed or a floating rate; |

(b) debentures or any interest-bearing written acknowledgement of debt
issued for a fixed term in accordance with the provisions of the
Companies Act; or |

(c)  preference shares;

but does not inci.ude bankers’ acceptances;

'_“Cdmmercial Paper Notice” means Govemment Notice No. 2172, pubiishe_d
in Government Gazette No. 16167 on 14 December 1994; | |

“Companies Act” means the Companies Act, 1973 (Act No. 61 of 1973);

“credit-enhancement facility” means any facility or arrangement in terms of
which the provider of such a facility; or obligor under the arrangement is
obliged to absorb losses associated with the pool of assets transferred in
terms of a securitisation scheme, including both first-loss crednt—enhancement
facilities and second-loss credit-enhancement facilities;

“credit rating" means a domestic rating assigned by a credit-rating agency to
commercial paper issued in respect of a securitisation scheme; :

“credit-rating agency” means a credit-rating agency approved by the
Registrar in his or her sole discretion; ' '

“delayad payment on aséét” means 'a'delaye'd payment on assets that does |
not resuit directly or indirectly from a default or potential default in reSpec; of
the underlying transactions but results from, inter alia, administrative or
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technical difficulties experienced in respect of the coliection of payments in
respect of the underlying assets; '

" “disclosure document” means the provision of ce'rtaln information to
_prospective investors in a securitisation scheme about. the secuntisation
scheme published in the form of a—

(a) prospectus;

(b)  placing document;

(c) offering circular; or

(d) " any other document w:th samrlar import;

“domestlc rating” means a local-currency domestic | rati:hg that is tiered
against an assumed best possible retmg, which is usually that of the national
Government, and which rating does not incorporate the soverelgn nsks of
South Africa and which gives an indication of the relative rlsks only wrthm
South Africa and is not comparable across different countnes, ;

“equuty share capital” means equnty share capltal as deflned |n sectlon 1 of
the Compames Act; ' ‘

“Financial Serv:ces Board” means the board estabhshed by sectlon 2 of the
Fmancnal Serwces Board Act |

“Financial Services Board Act” rneans the F!nancual Semces Board Act
1990 (Act No 97 of 1990);

“_first-lcss .credlt—ehhancement facility” means a credit-ehhencemeht
facility that represents the first level of credit enhancement to parties involved

in a securitisation scheme;

“ihsOIvoncy-remote” means, in respect of a'special-purpose institutfon that
the ‘assets of such a special-purpose institution shall not be subject to any
clalm of the mstltutlon transfernng such assets to the specra! purpose
mstrtutlon in terms of a secuntlsatlon scheme whether as a result of such
transfemng institution’ s insolvency or otherwnse |
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“institution” includ?s a bank or any other institution within a banking group;
“institutions within a banking group” means the following institutions that
may form part of a bankmg group: ' '

(@) Al banks m such group;

(b)  all subsidi:!;r_ies, joint ventures, or associates of such banks;

(c) the contm;illing company of such banks; ‘

(d) all other ﬁ'lsubsidiaries joint ventures and associates of such bank
controllmg company; and '

(e) any other entity that the Registrar may in writlng determine;

“llquidity facility” means a facilit"y provided in respect of a securitisation

scheme in order to cover deficiencies in cash flows within the securitisation

scheme, resultlng from, inter alia, time differences in the payment of interest

and prlnmpa!., on the assets transferred in terms of a securitisation scheme, or

market 'disr;ilptions, and which facility does not constitute a credit-

enhancemeﬁt:_'facility;

“national b'overnment securities” means all loan stock issued by the
national Government or instruments guaranteed by the national Government;

“origlnatér_"’ means an institution that, whether at the commencement or
during thé life of the securitisation scheme, transfers assets from its own
balance ;"sheet, which assets are assets other than national Government
securitieé or qualifying items, in terms of a sec:jritisation scheme: Provided
that if assets other than national Government securities or qualifying items
constituie 10 per cent or less of the total assets transferred by an institution in
terms of a securitisation scheme such an institution shall for purposes of this
Schedule be regan:ied as-

(a) ' a repackager; or
(b)' 'if such mstltut!on also acts as a sponsor in respect of the same
" securitisation scheme, as a sponsor;
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“parties involved in a securitisation scheme” means a special-purpose
institution, parties acting in primary roles and parties acting in secondary
roles: Provided that parties acting in secondary roles shall exclude providers
of credit enhancement facilities; ;

“preference shares” means, when issued by a special-purpose institution
- that is a company, such preference shares not forming part of the equity share
capital of the special-purpose institution;

“primary role” means the participation, by an institution, in a securitisation
scheme as an originator, remote originator, sponsor or repackager; |

“qualifying items” means all loan stock listed on the Bond. Exchange of
South Africa, or any other loan stock listed on a financial exchange approved
by the Financial Services Board;

“Registrar” means the Registrar of Banks designated in terms of section 4 of
the Act; |

“remote originator” means an institution that, whether directly or indirectly,
lends money to a special-purpose institution in order for the specigl.-purpose
 institution to provide credit, other than customary credit, to a borrower;

“repackager” means an 'institution that whether at the commencement or
during the life of the securitisation scheme, acquires and subsequently
transfers the assets, consisting of national Government securities or qﬁalifying
items, of third parties via its balance sheet in terms of a securitisation scheme:
Provided that an institution that whether at the commencement or during-the
life of the securitisation scheme, acquires and subsequently transfers the
assets, consisting of -assets other than national Government securities or
qualifying items, of third parties via its balance sheet in terms of a
securitisation scheme, shall for p'urboses of this Schedule be regardéd-.as aﬁ
originator; | ' '
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“revolving assets” means loan facilities or other underlying transactions in
terms of which debtors under such underlying transactions are permitted to
vary, within an agreed limit, the amount utilised in terms of the underlying
transaction, or to repay amounts in terms of the underlying transactions at
their own discretion, subject, in certain circumstances, to a minimum arhount
per payment period or in accordance with a fixed repayment schedule;

“secondary role” means the participation by an institution in a 'securitisation
scheme, as a provider of a credit-enhancement facility, a provider of a liquidity
facility, an underwriter, a purchaser of senior commercial paper, a servicing
agent or a counterparty to a transaction included in the tréding book of a
bank; '

“second-loss credit-enhancement facility'; means a credit-enhancement
facility that represents the second and further levels of credit-enhancement to
parties involved in a securitisation scheme: Provided that —

(a) such facility benefits from a substantial first-loss credit-~enhancement
facility, that is, when the first-loss credit—enhancement facility covers
some muiltiple, as opposed to a fraction, of historical losses or worst-
case losses estimated by way of -simulatibn or other technique; |

(b)  such facility may be drawn only after the first-loss credit-enhancement
facility has been exhausted,;

and when there has not been éom'pliance with the above conditions,. the
facility concerned shall for purposes of calculating a bank’s prescribed capital
requirement be regarded as a first-loss credit-enhancement facility for
purposes of this Schedule; ' '

“securitisation scheme” means a scheme whereby a special-purpose
institution issues commercial paper and where the payments by the special-
purpose institution in respect of the commercial paper so issued are made
from the cash flows arisiﬁg from or proceeds derived from the assets,
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consisting of claims sounding in money, transferred to such special-purpose
institution by an originator, a remote originator or repackager; -

-“séwicing_ agent” means an institution that acts as servicing agent in respect
of the assets transferred to a special-purpose institution in terms of a
securitisation scheme;

“senior commercial paper” means commercial paper issued in terms of a
securitisation scheme, the purchase of which commercial paper does not
constitute pmvidi'ng a first-loss or second-loss credit-enhancement facility;

“short-term liquidity facility’" means a liquidity facility provided in respect of
a securitsation scheme for a period of less than one year;

“special-purpose institution” means a company incorporated or a trust
created, insolvency-remote from the institution transferring the assets in terms
of a securitisation scheme, and solely for the purpose of the implementation
and operation of a securitisation scheme;

“sponsor” means an institution that facilitates, in the capacity of arranger of
structuror, the transfer whether at the commencement or during the life of the
securitisation scheme of assets indirectly, that is, not from the institution’s
balance sheet, to a special-purpose institution in terms of a securitisation
scheme;

“trading book of a bank” includes-

(a) proprietary positions in financial instruments that are held for resale or
that are taken by the bank with the intention of benefiting, in the short
term, from actual or expected differences between the buying and

~selling prices of the financial instruments, or from other price or
interest-rate variations, or positions in financial instruments arising from
matched principal broking, or positions taken in order to hedge other
elements of the trading book;
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(b)

(0

(c)

exposures that are due to unsettled transactions, free deliveries and'

over-the-counter derivative instruments, including exposure resulting

frdm-

(ii)

- repurchase agreements and securities—lending transactions

based on securities included in the trading book, as
contemplated in paragraph (a);
resale agreements and securities-borrowing transactions;

and subject to at least the following conditions-

(iii)
(iv)

(v)

exposures are marked to market on a daily basis;

~collateral is adjusted in order to take account of material

changes in the value of the underlying securities involved in the
agreement or transactions in question; and

an agreement exists allowing the claims of the bank to be offset
automatically and Iimmediately against the claims of its
counterparty in the event of defaulit;

exposures, in the form of fees, commission, interest, dividends and
margin on exchange-traded derivatives, that are directly related to the

items included in paragraph (a) or (b) above;

but does not include a transaction provided for elsewhere in this Schedule;

“transfer” means the sale and transfer of as.sets in terms of a securitisation
scheme, or another method of transfer authorised by the Registrar in writing
and subject to such conditions or exemptions from this Schedule as the
Registrar may determine in such written authorisation:

“underlying transaction” means the transaction in which an asset
transferred by an institution in terms of a securitisation scheme had its origin;
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“underwriting” means exposure that include all uﬁderwriting commitments,
whether In writing or verbally, including all note-issuance facilities and
revolvmg underwriting facilities in respect of which the contingent risk arises
from the bank’s role as underwriter of such lssue_,s, guaranteeing to provide
funds when other parties have refused to do so; |

]

2, Under paragraph (cc) of the definition ofj:' “the business of a bank” in

section 1 of the Act , the Registrar, hereby desig’}\ate, with the approval of the

Minister Finance, the acceptance, by a specialipurpose institution, of money
from the general pubhc against the issue,, by such a specsal-purpose'
institution, of commercial paper in respect of a securitisation scheme, as an

activity that does not fall within the meamng of “the business of a bank”:

Provided that -

(a) when an institution within a bariking group acts in a primary role
or secondary or both a primarf and a secondary role in respect
of the securitisation scheme,'there shall be compliance by such -
an institution within a banking group with the relevant conditions
set out ih paragraphs 3 to 13 of this Schedule;

(b) when an institution other ttf;an an institution within a banking
group acts in a primary or__séoondaw role or both a ph‘mary and
a secondary role in respec_;i of the securitisation scheme, there
shall be compliance wrth the relevant conditioris set out in
paragraphs 3, 11, 12 and 13 of this Schedule;

(¢) no transactions other th_én transactions directly relating to the
securitisation scheme shall be entered into by, or on behalf of,
the special-purpose instftut_io n.
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3.

(@)

Conditions relating to limiting of association with assets

(b)

The transfer of assets to a special-purpose institution shall
totally divest ‘the transferring institution and all its associated
companies and, when the transferring institution is a bank,

-divest any other institution within the banking group of which

such a bank is a member, of all rights and obligations originating
from the underlying transactions and all risks in connection with
the assets transferred: Provided that, the transferring institution
may, in terms of a separate transaction, act in a secondary role,
and when such transferring institution is a bank, act in such a
secondary role subject to the provisions of this. Schedule.

Subject to the prdvisions of sub-paragraph (a), the special-
purpose institution shall have no right of recourse against an
institution acting in a primary role or any of its associated
companies or, when's:uch an institution is a bank, against any

~other institution within.the.fbanking group of which such a bank is

a member, in respect 6_f losses incurred in connection with any

- . of the assets after ':-t'he“ transfer - thereof in terms of the

(c)

securitisation scheme.

Subparagraph (b) shall not apply when the special-purpose
institution has a right of recourse against an institution acting in

- a primary role or any of its associated companies or, when such

an institution is a bank, against any other institution within the
banking group of which such a bank is a member, in respect of
losses -incurred in connection with any of the assets after the
transfer thereof in terms of the securitisation scheme, and such
right of recourse emanates from warranties given by such
institution in respect of assets so transferred: Provided that-

(i) the warranties do not relate to the future credit-worthiness
of the borrower in terms of the assets transferred; and
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(i) + the warranties do no relate to matters that do not fall
- within the control of the institution providing the

warranties.

... (d)  An asset may not be transferred if the transfer will result in a
 breach of any terms of the relevant underlying transaction.

(e) - The agreement between the institution transferring assets in
terms of a securitisation scheme and the special-purpose
_institution shall be such that, in the event of the terms of an
~underlying transaction being amended, the special-purpose
institution, and not the transferring institution, or any of the
transferring institution’s associated companies, or, when such a
transferring institution is a bank, any other instituti'on within the
-banking group of which such a bank is a member, will be subject

to the terms so amended..

(f) A bank, or another institution within a banking group of which

- such a bank is a member,-;.aél:ing ina primary role may replace,
at its own discretion, any: asset transferred in terms of a
securitisation scheme, excluding a non-performing asset, with
an asset of equivalent credit quality. ' ' '

(@) A bank, or another institution within a banking group of which
such a bank is a member, acting in a primary role may
repurchase assets from a special-purpose institution only when
such repurchase is conducted in _compliance with the following

- conditions: '

(i) The repurchase of assets is conducted on market-related
terms and conditions; -
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(h)

(it)

(lii)

(iv)

v)

such a bank or other institution within a banking group of
which such a bank is a member has no prior obligation to
repurchase assets from the special-purpose institution;

when the institution acting in a primary role is a bank, the
total value of assets repurchased in terms of this
subparagraph from a special-purpose institution (other
than in the bank's normal course of trading in
Government securities and qualifying items), and held on
the books of the bank at any point in time, does not
exceed 10 per cent of the maximum value of the pool of
assets held by the special-purpose institution: Provided,
however, that the Registrar may in his or her discretion
allow a bank to repurchasé assets in excess of this
limitation;

a bank or another institution within a banking group of

which such a bank is a member may repurchase non-

performing assets only if such a bank or other institution’s

 external auditors have certified that the assets are being

acquired- at fair market value, which value reflects the
non-performing status of the asset; and

to the extent that such repurchase of assets amounts to
such a bank or another institution within a banking group
of which such a bank is a member providing a liquidity
facility, the provision in this Schedule relating to liquidity
facilities shall apply in addition to the provisions of this

‘subparagraph (f).

After a securitisation scheme has been perfected, the transfer,
by a bank acting in a primary role, of further assets in terms of
that sch_emg_ shall be pemmissible only for purposes of
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0

maintaining the capital value of the portfolio of assets included in
the scheme: Provided that-

(i)  such a transfer of further assets may not amount to the
~_provision of a credit-enhancement facility; and

(i)  the Registrar may in his or her discretion allow such a
bank to transfer further assets in excess of this limitation.

- An institution acting in a primary role, by itself, or together with
its associated companies, and when such an institution is a
bank, such bank by itself or together with any institution or

institutions within a banking group of which such a bank is a
member, may not— '

(i) in the case of a special-purpose institution that is a
company, acquire or hold any equity share capital in such
a special-purpose; institution of which the nominal value
represents more than 50 per cent of the nominal value of
all the issued equity share capital in the special purpbse
institution, unless,-due to limitations on the voting rights
attached to the equity share capital so held-

(aa) such institution voting on its own or such institution
and its associated companies voting as a group;
and '

(bb) when such institution is a bank, such bank voting
on its own or such bank and any institution or |
institutions within a banking group of which such a
bank is a member; - -
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(k)

i)

is or are unable to decisively influence the outcome of the

voting at the general meeting of the special purpose
institution. |

in the case of a special purpose institution that is a trust,

directly or indirectly, acquire or hold any beneficial

interest in or be a be'neﬁci:ary of such a special-purpose |
institution of which the value represents more than 50 per
cent of the interest (beneficial or otherwise) in the
property forming the subject matter of the special purpose

_institution, unless, due to limitations on the voting rights
attached to the interest (beneficial or otherwise) so held-

(aa) such institution voting on its own or such institution
and its associated companies voting as a group;
and g

(bb) when such institution is a bank, su'ch-bank voting
~on its own or such bank and any institution or
institutions within a banking group of which such a

" bank is a member; | |

is or are unable to decisively influence the outcome of the
voting at the general meeting of the special purpose
institution.

The board of directors or body of trustees, as the case may be,

of a special-purpose institution shall be independent of the

- institution: acting in a primary role 'and, whenever such an
institution is a bank, of any other institution within a banking
group of which such a bank is a member: Provided that an

institution acting in a primary role may —
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()

(i) In the case of a company appoint one director to its
board of directors, which board of directors shall consist
of not less than three members; or

(i)  in the case of a trust appoint one trustee to its body of
trustees, which body of trustees shall consist of not less .
_ than three members. - b

* The name of the special-purpose institution shall not include the
name of the bank acting in a primary role, or imply any
-association wuth such a bank

4. Conditions relating to credit-enhancement facilities

(a)

A bank or another institution within a banking:_ group of which
such a bank is a member may provide, notwithstanding the fact

" that such a bank or other institution is also acting in a primary

role a credlt-enhancement facility in respect of a secuntlsatlon

' scheme meded that-

()  there is no recourse to the bank or such other institution

within a banking group beyond the fixed contractual
obligations provided for in the facility;

(i)  subject to reasonable qualifying = conditions, parties °

involved in a securitisation scheme or a person acting on
behalf of these parties hasthe'_-'uheqUivocal right to select
an alternative party to provide a credit-enhancement
facility; .

(iii) ihe_ credit-enhancement facii_ity 4§ documented in a -
manner that clearly distinguishes such a facility from any
other facility provided in respect of the securitisation



18 No. 22948

GOVERNMENT GAZETTE, 13 DECEMBER- 2001

(b)

(c)

(d)

(e)

| scheme by the bank or such other mstitution within the
banking group concerned; ' '

- (iv) '. __the' details of the credit-enhancemerit- facility are

disclosed in the disclosure document issued in respect of
the securitisation scheme. '

A first-loss credit-enhancement facility shall for purposes of the
calculation of a bank’s prescribed capital requirement be treated
as an impairment of the bank’s primary capital.

A segondéloss credit-enhancement facility shall for purposes of
the calculation of a bank’s prescribed capital requirement be
treated as a direct credit substitute, the face amount of the
facility attracting a credit-conversion factor of 100 per cent and a

_risk-weighting of 100 per cent.

' The amount of capital held by a bank in terms of subparagraphs

(b) and (c) above shall be limited to the amount of capital that
the bank would have been required to hold in respect of all the

j asseté transferred: had it not been for the securitisatiqn scheme.

A bank may provide a first-loss cre_dit-'enhancemént facility,
together with a second-loss credit-enhancement facility:
vaided that-— ' :

(i) the first- and second-loss credlt-enhancernent facilities
are separately documented; '

(ii) the bank can demonstrate that the separate ﬁrét-loss
 credit-enhancement  facility  provides .  substantial
protection to a second-loss credit-enhancement facility.
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- and in the case of a failure to comply with the above conditions
the first-loss credit-enhancement facility shall, together with the _
second-loss credit-enhancement facility, be treated as a first-
loss credit-enhancement facility for capital-adequacy purposes.

(f) A bank, or another 'institution within a banking group of which -
such a bank is a member, acting in a primary role, may provide
© . credit enhancements in terms of the provisions of this paragraph
-4 only to the extent that the provision of sUch-facility have been
determined at the commencement of the securitisation scheme:
Provided that the Registrar may in his or her discretion allow a
‘bank or such other institution to alter such determination during

" .. the life of the securitisation scheme.

5. Conditions relating to liquidity facilities

- (a) A bank, or another institution within a banking group of which
© such a bank is a member, acting in a primary role as a
. repackager or a sponsor,s?emay."provide-a:-!Iquiciity facility (other
~than- a short-term liquidity: facility) in respect of a securitisation

scheme: Provided that-

(i) - there is no recourse to the bank or such other institution
~ within a banking group beyond the fixed contractual
~ obligations provided for in the facility;

(i)  subject to reasonable qualifying conditions, parties
involved in a securitisation scheme or a person aéting on
‘behalf of these parties has the. unequivocal right to select

- ~an alternative party to provide a'liquidity facility;

- (i) the liquidity facility is documented in a manner that clearly
distinguishes such a facility from any other facility



20 No. 22948

GOVERNMENT GAZETTE, 13 DECEMBER 2001

| ~(iv),

v)

(vi)

(vii)

- (viii)

provided in respect of the securitisation scheme by the
bank or such other institution within the banking group
concemed;

'the liquidity facility may be reduced or terminated at the

instance of the bank or such other institution within the

banking group concemed should a specified event
relating to a deterioration of asset quality occur;

the liquidity facility either requires a reasonable asset-

- -quality test to ensure that the utilisation of such a facility

would not cover deteriorated or defaulted assets or
contains a term requiring the termination or reduction of
the facility in the event of a specified decline in asset
quality; ' '

the liquidity facility documentation clearly identifies and
limits the conditions for utilisation and, in particular, states
that the facility may not be utilised as a permanent
revolving facility, in:order to provide credit enhanoement'

or cover losses sustained in respect of the securitisation

scheme; : -

the utilisation of the liquidity facility is effected by the
special-purpose - institution, and not directly by the
investors;

the debts resulting from the utilisation of the liquidity
facility may not be subordinated to the interest of
investors . .in - the: securitisation scheme: Provided,

_ however, that the debts resulting from the utilisation of the

liquidity facility ' may:be subordinated to the debts resulting

~ from the utilisatiori of other liquidity facilities whenever
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g

‘multiple hqmdity facﬂltles are applied to a securitisation
-~ scheme;

(ix) payment of any fee or other dues in respect of the

-~ liquidity - facility - may-'-'-hot- be further subordinated or,

~ subject to deferral ‘or waiver, beyond what is explicitly
provided for in the order of priority set forth in those
provisions of the ‘securitisation scheme that regulate-

i
=

entitlement to payment; i

O

(x)  the salient features of the liquidity facility are disclosed in

the disclosure document issued in respect of the
securitisation scheme,

(xi) the disclosure document issued in respect of the
securitisation scheme contains a clear and unequivocal
statement that- '

. (aa) - the obilgatlons of the bank or such other institution
~within the banking group concerned in respect of a
-~ liquidity facility do not significantly extend beyond
the salient features disclosed in accordance with
item (x) above; and |

(bb) the bank or other such other institution within the
banking 'g'reup concemed will not support the
securitisation scheme beyond the obligations

* - stipulated in subitem (aa) above. '

- If a bank; or another inst_itutiOn' Wi_th!n a banking group of which
'such a bank is a member, that acts as a servicing agent,

- “repackager or sponsor in respeet of a securitisation scheme and
o that provides a liquidity facilit}ff.in- weggact of such a securitisation

scheme, complies with the conditions set-out in subparagraph
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- (c)

(d)

(a) above, the standard treatment of liquidity facilities prescribed
in the Regulations relating to Banks will apply.

A bank, or another inétitution within a banking group of which

- such a bank is a member, acting in a primary role or as a

servicing agent in respect of a securitisation scheme, may

- provide a short-term liquidity facility in respect of such a

securitisation scheme, provided that there is compliance with the
provisions of subparagraph (a) above.

If a bank that provides liquidity facilities in respect of a
securitisation scheme does not comply with the conditions set
out in this paragraph, the liquidity facility concerned shall be
deemed, for purposes of this Schedule, to be a first-loss credit-
enhancement facility on the balance sheet of the bank
concerned.

6.  Conditions relating to underwriting

(@)

A bank acting as an originator or a remote originator in respect
of a securitisation scheme may act as underwriter in respect of
such scheme: Provided that-

(i) the assets securitised shall for purposes of calculating a
banks prescribed capital requiremeht not be regarded as
having been transferred from the bank’s balance sheet
until at least 80 per cent of the total debt raised by the
special-purpose institution, other than debt that is
regarded as credit-enhancement facilities in terms of this
Schedule, has been issued to third parties;

(i)  once the akasis are for purposes of calculating a banks

'presi:ﬁbed capital requirement regarded as having been
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(b)

transferred from the bank’s balance sheet in accordance
with item (i) above, any securities held 'by such bank
acting as an originator or remote originator in respect of
the securitisation scheme in excess of 90 per cent of the -
total debt raised shall for purposes of calculating a banks

~ prescribed capital requirement be regarded as a second-
loss credit-enhancement facility for purposes of this
Schedule.

A bank acting as a sponsor or a repackager in respect of a
securitisation scheme may act as underwriter in respect of such
scheme: Provided that, at the end of the underwn’ung
concession penod any holdings of -

(i)  senior commercial paper to which a credit-rating agency
has assigned a credit rating of worse than BBB or the
equivalent thereof shall for purposes of calculating a
banks prescribed cépital requirement be regarded as a
second-loss credit-enhancement facility for purposes of
this Schedule; ‘

(i) senior commercial paper to which a credit-rating agency

has assigned a credit rating of BBB or better or the
equivalent thereof shall for purposes of calculating a
banks prescribed capital requirement not be regarded as
a second-loss credit-enhancement facility and shall be
treated in accordance with paragraph 7 of this Schedule:

(i)  senior commercial paper to which a credit-rating agency
has not assigned a credit rating shall for purposes of
calculating a banks prescribed capital requirement be
regarded as a second-loss credit-enhancement facility for
-purposes of this Schedule. "~
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[

Conditions relating to the purchase of senior commercial paper

(@

(b)

Notwithstanding anything to the contrary contained in the
Regulations relating to Banks, senior commercial paper to which

 a credit-rating agency has assigned a credit rating shall for

purposes of calculating a banks prescribed capital requirement
attract the following risk weightings when purchased by a bank,
regardless of whether such a bank is also acting in a primary

role:

o

(i)

(iif)

(iv)

v)

senior commercial paper rated AAA to AA- or the

“equivalent thereof shall attract a risk weighting of 20 per

cent;

senior commercial paper rated A+ to A- or the equivalent
thereof shall attract a risk weighting of 50 per cent;

senior commercial paper rated BBB+ to BBB- or the
equivalent thereof shall attract a risk weighting of 100 per
cent; |

senior commercial paper rated BB+ to BB- or the
equivalent thereof shall attract a risk weighting of 150 per
cent; '

senior commercial paper rated B+ or below, or the
equivalent thereof, shall for purposes of calculating a

‘banks prescribed capital requirement be regarded as a
first-loss credit-enhancement facility for purposes of this

Schedule.

- Senior commercial paper to which a credit-rating agency has not

assigned a credit rating shall attract the risk weighting applicable '
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to the underlying asset securitised when purchased by a bank,
regardless of whether such a bank is also acting in a primary

- role: Provided that, should the underlying asset securitised

comprise assets that attract different risk weightings, the unrated
commercial paper shall attract the risk weighting accorded to the
assets with the highest risk weighting.

8.  Conditions relating to servicing

(a)

A bank or another institution within a banking group may,
notvvithStanding the fact that a such bank or other institution is
acting in a primary role, undertake the role of servicing agent in
respect of a securitisation scheme: Provided that — '

() a formal servicing agreement is in place, which
agreement has to specify the services to be provided and
the standard for the performance of these services;

(i)  a confirmation is included in the disclosure document that
' the servicing agent in its capacity as servicing agent is
under no obligation to fund payments owed in respect of
a securitisation scheme, absorb losses incurred in
respect of the assets transferred to the special purpose
institution concerned, or otherwise recompense investors
- for losses incurred in respect of a securitisation scheme;

(i) the servicing agent may withdraw, at its own discretion
- and subject to a reasonable period of notice, from its
commitments as servicing agent;

(iv)  services are provided in accordance with market-related
' terms and conditions (including remuneration).
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(b)

(9

9.

(d)

If payments due in terms of an underlying transaction are made
through the agency of a bank that acted in a primary role, or of

~any other institution within the banking group of which such a

bank is a member, the bank or such other institution may not
transfer any funds to the special-purpose institution in respect of
such payments unless such payments have actually been
received from the debtor in terms of the underlying transaction.

(i) Subparagraph (b) shall not be construed as precluding
the provision of a short-term advances by the servicing
agent, at the sole discretion of the servicing agent, in
order to cover an unexpected shortfall arising from
delayed payments on assets.

(i) Such short-term advances shall comply with the
provisions of paragraph 5

Payment of any fee or other dues in respect of the services of a
bank or other institution within a banking group acting as a

. servicing agent may not be further subordinated, or be subject to

deferral or waiver, beyond what is explicitly provided for in the
order of priority set forth in those provisions of the securitisation
scheme that regulate entitlement to payment.

Conditions relating to transactions included in the trading book of
a bank

(a)

A bank, including a bank acting in a primary role, may enter into
transactions included in the trading book of a bank with a
special-purpose institution: Provided that-
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(i)~ there is no recourse to the bank beyond the fixed
- contractual  obligations provided for in the transaction
- included in the trading book of a bank:

_(Iii) -there is no obligation on the bank to enter into further a
~ transaction included in the trading book of a bank with the
special-purpose msﬁtutlon

(if)  the transactions included in the trading book of a bank -
' ére entered into in accordance with market-related terms
and conditions; '

(iv) the transactions included in the trading book of a bank do
noi-ihvolve the acquisition of commercial paper issued by
ihe special-purpose institution, or assets, or a beneficial
interest in assets, held by the special-purpose institution
for purposes of a securitisation scheme, except as
otherwise provided for in this Schedule.

(b)  If a bank that enters into" transactions included in the trading
book of a bank with a special-purpose institution in respect of a
- securitisation scheme complies with the conditions specified in
subparagraphs (a) above, the provisions of the Regulations
relating to Capital-adequacy. Requirements (“CAR”) for Banks'
Trading Activities in Financial Instruments shall apply to such
transactlons o

(c)  If a bank that enters into a transaction included in the trading

| book of a bank with a special-purpose institution in respect of a.

- securitisation scheme does not comply with the conditions
specified in subparagraph'(a)'_; above, the transaction concerned
_shall be deemed, for purposes of thns Schedule, to be a first-loss

: credlt-enhancement facility. '
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10. - Conditions relating to the securitisation of revolving assets

(a) .

(b)

Subject to the provisions of subparagraph (b), a bank or another
institution within a banking group of which such bank is a

" member, acting as an originator or a remote originator in respect

of a securitisation scheme involving the ongoing transfer of
revolving assets, shall apply a credit-conversion factor of 10 per

~ cent and the risk-weighting attributable to the revolving assets

concemed, to the notional amount of the revolving assets
transferred to the special-purpose institution.

Notwithstanding the provisions of subparagraph (a), the

Registrar may approve, subject to such conditions as he or she

may determine a cred'rt—-convei"sion factor to be applied to the

: notional amount of the revolving assets transferred to the

special-purpose institution. -

11.  Conditions relating to the issue of commercial paper

Notwithstanding anything to the contrary in the Commercial Paper Notice
contained, a special-purpose institution may issue commercial paper for
purposes of a securitisation scheme only subject to the following conditions:

~(a) Commercial paper may-

(i) be issued or tr_é:_nsferred only in minimum denominations
equal to or greater than an initial principal value of
R1 million; unless the commercial paper is-

(aa) Iis_téd on a recognised financial Ielxch'ange;

(bb)  endorsed by a bank



STAATSKOERANT, 13 DESEMBER 2001 No. 22948 29

(cf:) issued for a period of longer than five years; or

(dd) backed by an explicit national Government
~guarantee,

(i)  be issued only by a juristic person authorised by the
Registrar, in writing, to issue commercial papef pursuant
to a securitisation scheme in accordance with the
provisions of this Schedule and subject to such other
conditions as the Registrar may détemiine in such written
authorisation. h

(b) A special-purpose institution. issﬁing commercial paper pursuant

to a securitisation scheme shall, in a placing document or

- disclosure document relating to such issue of commercial paper,
disclose at least the following information:

(i) The name of the special-purpose institution;

(i)  the name of the auditor of the special-purpose institution;
- (i) the total amount of Gommercial paper to be issued by the
special-purpose institUtion;

(iv)  all other information that may reasonably be necessary to
enable the lender to ascertain the nature of the financial
~ and commercial risk of his or her investment:

(v)  whether or not the patticular issue is listed;
(vi) a desbripiti@n_ of'the"’:a:sé.ets,' the cash flows arising from

~ which or proceeds of which are utilised for the payments
by 'the special-purﬁoéb' institution in respect of the
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()

i)

(i

commercial paper issued by the  special —purpose
institution in respect of a securitisation scheme; and

confirmation by the auditor of . the special-purpose

institution that the issue of commercial paper pursuant to

a securitisation scheme complies in all respects with the
relevant provisions of this Schedule.

A disclosure document relating to the issue of commercial

“paper pursuant to a securitisation scheme shall-

(i

(iii)

(aa) in the case of the special-purpose institution being
a company, be signed by two directors of such a
company, authorised thereto; or

(bb) in the case of the special purpose institution being
a trust, be signed by two senior officials of such a-
 trust, authorised thereto.
When a placing document or disclosure document has
been signed by the persons provided in item (i) above,
such signatories shall be deemed to have authorised the
issue of such a placing document or disclosure document.

Every signature to a placing document or disclosure

document shall be dated, and the latest of such dates

- shall be deemed to be the date of the placing document

v

or disclosure document..

In the disclosure document shall be disclosed at least the
information prescribed in items (i) and (vi) of
subparagraph (b) of this paragraph.
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- 12. Conditions .relating to disclosure

(a) - The board of directors or the trustee, as the case may be, of the
' - special-purpose institution shall appoint an auditor who, in
addition to his or her normal duties as auditor, shall be required-

()  to satisfy himself or herself that, on the basis of the

' information presented to him or her by the special-
~ purpose institution, there will be compliance with the
. relevant provisions of this Schedule with regard to the
" conduct of the securitisation scheme; and

(i) i such an auditor has so satisfied himself or herself, to
_ fumlsh a staternent to that effect, which statement shall
~ be included in- the disclosure document that is to be

issued with regard to the securiisation scheme,

- (b)) The Registrar may prescribe addituonal dusclosure requirements
o in nespect of securitisation schemes

13.  Conditions relating to non-compliance

(a) , If, in the execution of a securitisation schemé-, there fs not
~ compliance by a bank, acting as an originator, a remote
 originator or a repackager, with any of the conditions set out in
this Schedule, the assets transferred in terms of that scheme by
such an institution shall, for purposes of the calculation of sucha
bank's capital-adequacy requirement, be reflected as assets on
~ the balance sheet of the bank concerned.

(b)  Chapter VI of the Banks Act shall 'épply when a special-
- purpose institution effects a securitlsatlon scherne that is not in
o oompllance with this Schedule
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14. Repeal of laws

(a) Government Notice No.153 published in Government Gazette
No. 13723 on 3 January 1992 is hereby repealed in its entirety.
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