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GENERAL NOTICE

NOTICE 2794 OF 2004

i DEPARTMENT OF TRADE AND INDUSTRY

: PUBLICATION OF THE DRAFT CODES OF GOOD PRACTICE ON BROAD-BASED'
BLACK ECONOMIC EMPOWERMENT, FOR PUBLIC COMMENT -

- In terms of section 9(5) of the Broad-Based Black Economic Empowerment Act, 2003 (Act No..

53 of 2003) 1, MANDISI MPAHLWA Minister of Trade and Industry, do hereby publish the

accompanymg draft codes of good practice for public comment.

Al interéStgd persons are_. invited to submit, within sixty days from the date of this notice,
written presentations to: |

The Chlef Director
: Broad-Based Black Economic Empowerment
Private Bag X84
e P_RETOR_IA :
0001 et
 TEL: (012) 384 1636
FAX (012) 3942638
v g 2 E-maii bae-c thedti.qov.za or :
. Website : www thedti gov.za - A Comments box has been provided

* MANDISI MPAHLWA, MP |
MINISTER OF TRADE AND INDUSTRY
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CODE 000: BROAD-BASED BLACK ECONOMIC EMPOWERMENT FRAMEWORK

STATEMENT 000:
PRINCIPLES AND DEFINITIONS OF BROAD-BASED BEE

Abstract

This statement outlines the key principles underpinning broad-based black economic
empowerment (Broad-based BEE).

' The definition of broad-based BEE is provided, together with a detailed discussion of the
major components and elements of broad-based BEE, highlighting the beneficiaries of
each component and specifying their role in the BEE balanced scorecard.

This statement also summarises the BEE indicators, weightings and targets that are
~ used to determine the BEE score for each of the seven elements in the scorecard. The
statements also provide guidelines for the application of the scorecard.

© 2004 Department of trade and industry - Draft for comment _ 2
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fnrroduc_fion

Background to Broad-based Black Economic Empowerment

1. The Broad-Based Black Economic Empowerment Act no. 53 of 2003 and
Government’s Black Economic Empowerment Strategy, aim to address inequalities
resulting from the systematic exclusion of the majority of South Africans from
meaningful participation in the economy.

2. One of the defining features of Apartheid was the use of race to control and severely
restrict black people from access to economic opportunities and resources.

3. The under—deve!opment of black South Africans was characterised by the
progressive destruction of productive assets; deliberaie denial of access to skiils and
Jobs; and the undermining of self-employment and entrepreneurship. In combination
with one another, these policies restricted and suppressed wealth and skill
endowments in black communities; thereby structurally inhibiting their participation in
a de-racialised economy. It is a testimony to the vitality of black sociely that black
people ha ve'managed to achieve what has been achieved.

4. Govemnment's strategy for broad-based black economic émpawefmenf looks beyond
the redress of past inequalities and aims to position BEE as a tool to broaden the
couniry’s economic base and accelerate growth, job creation and poverty
eradication.

Purpose of the Codes of Good Practice

5. The purpose of the Codes of Good Practice is to assist and advise both the public
and private sectors in their implementation of the objectives of the Broad-based
Black Economic Empowerment (Broad-Based BEE) Act. The Codes of Good
Practice provide principles and guidelines that would facilitate and accelerate the
implementation of broad-based BEE in a meaningful and sustainable manner.

Status of the Codes of Practice

© 2004 Department of trade and industry - Draft for comment 4
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6. In accordance with the Act, every organ of state and public entity must take into
account, and, as far as is reasonably possible, apply any relevant code of good
practice issued in terms of the abovementioned Act in:

a) determining qualification criteria for the issuing of licenses, concessions
and or other authorisations in terms of any law,

b) developing and implementing a preferential procurement policy,

c) determining qualification criteria for the sale of state-owned enterprises,
and . o _ _

d) developing criteria for entering into partnerships with the private sector.

7. Furthermore, private sector enterprises must consider the principles and guidance as
contained in the Codes of Good Practice when implementing BEE initiatives, as
these would outline the key expectations of organs of state and public entities in their
economic interactions. '

Scope and Objectives

8. The scope and objectives of this statements are as follows:
a) lo define broad-based BEE,
b) to state the fundamental principles underpinning Broad-Based BEE,
¢c) to specify some of the key principles for the implementation, recognition,
measurement and reporting of BEE,
d) to outline the key components and elements of broad-based BEE,
e) to provide a summary of the balanced BEE scorecard,
f) to provide a guideline for the application of the balanced BEE scorecard.

9. This statement provides an overall summary of the balanced BEE scorecard, whilst
the recognition and measurement of the specific elements of broad-based BEE are
covered in the specific Code of Good Practice pertaining to each element.

10. This statement applies to, and guides, all broad-based BEE initiatives conceived and
implemented by_organs of state and public entities, as well as providing guidance to
those considered by private sector enterprises.

© 2004 Department of trade and industry - Draft for comment 5
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Definitions and Interpretation
11. The following terms are used in this Code and their meanings are specified below:

Black people is as defined in 040: Glossary to the Code of Good Practice.

Black economic empowerment (BEE) is defined as an integrated and coherent

socio-economic process that directly contributes to the economic transformation
of South Africa and brings about significant increases in the number of black
people who manage, own and control the country’s economy, as well as
significant decreases in income inequalities.

Broad-based black economic empowerment (broad-based BEE) means the

economic empowerment of all black people including women, workers, youth,
people with disabilities and people living in rural areas, through diverse but
integrated socio-economic strategies, that include, but are not limited to:

a) increasing the number of black people who manage, own and control
enterprises and productive assets, ' _

b) facilitating ownership and management of enterprises and productive
assets by communities, workers, co-operatives and other collective
enterprises,

¢) human resource and skills development

d) achieving equitable representation in all occupational categories and
levels in the workforce,

e) preferential procurement, and

f) investment in enterprises that are owned or managed by b.*aék people.

Organ of state means a national or provincial department as defined in the
Public Finance Management Act, 1999 (PFMA); a municipality as contemplated
in the Constindion; Parliament; a provincial legislature; and constitutional
institutions listed in Schedule 1 of the PFMA, as well as other major public
entities listed in Schedule 2 and 3 of the PFMA.

© 2004 Department of trade and industry - Draft for comment 6
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Fundamental Principles underpinning Broad-based BEE

12. It is essential that all BEE initiatives embody the principles outlined below, to ensure
that the BEE process is implenfented and accelerated in a meaningful and
sustainable manner. These principles set out the necessary foundation for the
substantive implementation of Broad-based BEE in an enterprise.

Black Economic Empowerment is Broad-Based

13. The broad-based BEE process seeks.to accelerate the de-racialisation of the South
African economy and to fast track the re-entry of historically marginalised
communities into the mainstream of the economy.

14. The broad-based BEE process also ensures that both its application instruments and
the beneficiaries are broad-based. This is achieved using a balanced approach that
includes contributions and measures that address ownership, management,
employment equity, skills deve!opnient, preferential - procurement, enterprise
development and other residual elements of the broad-based BEE scorecard.

Black Economic Empowerment is an inclusive process

15. A more equitable economy will benefit all South Africans. The process of BEE is an
inclusive one, and all enterprises operating within South Africa can, and indeed
should, participate in this process.

16. All enterprises, irrespective of the racial categorisation of its equity holders and
management, can contribute toward the elements of the broad-based BEE process.

The level of contribution is recognised and measured in terms of the balanced
scorecard presented in this statement. o '

17. No economy can grow by excluding any part of its people and an econom y that is not
growing cannot economically integrate its citizens in a meénfngﬂﬂ way. This strategy
will be implemented across all sectors in the econom y and is not limited only to those
sectors and enlerprises that derive their income from government procurement or to
those that are regulated directly by government.

© 2004 Department of trade and industry - Draft for comment 7
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Black Economic Empowerment is part of South Africa’s growth strategy

18. Economic growth, development and BEE are complementary processes. The Act
and the Strategy stress a BEE process that is associated with growth, development
and enterprise development, and not merely the redistribution of existing wealth.

19. The de-racialisation of our economy is geared towards enhancing the economic
growth of South Africa. In accordance with this principle, BEE will be pursued in such
a way as to ensure that where contributions are made and where benefits are
transferred, the proceeds are re-invested in the South African economy.

20. In order to grow our economy, more enterprises are needed. These enterprises will

be able to:

a) produce more value-added goods and services,

b) attract investment, and

¢) employ more of our people in productive activities.
Thus, a core component of the BEE strategy is the creation and nurturing of new
enterprises undertaking new forms of economic value-added activities. The strategy
seeks to facilitate new entrants into the economy.

Key Principles for the Implementation, Recognition, Measurement and Reporting
of Broad-Based BEE

Measurability
21. All BEE initiatives must be measurable in order to achieve the objectives of broad-

based BEE. Measuring the impact of BEE initiatives is critical in determining the
progress made by enterprisés, seclors and the economy as a whole, in the
achievement of broad-based BEE objectives. Measurement also facilitates target
setting, which is essential for the robust implementation of different broad-based

BEE initiatives.

© 2004 Department of trade and industry - Draft for comment 8
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22, Measurability may encompass both quantitative and qualitative factors, which should
be taken into account when assessing the achievement of the objectives of broad-
based BEE. It is imporiant to ensure that quantitative and qualitative factors of broad-
based BEE initiatives are measured, and that they are both factual and reliable.

Sound Economic Pnnc:ples :

283. For the BEE process to be sustainable, and for it to oontnbure meanmgfuﬂy to the
economic growth of South Africa, it must adhere to sound economic principles.
Sound economic principles are the fundamental principles that govern the efficient
and effective functioning of economies and are supported by rigorous empirical
testing and broad application both globally and locally.

24. Examples of sound economic principles, with particular reference to broad-based
BEE include, but are not limited to, the following:
a) Risk and reward relationship, where there is a particular reward, it is
commensurate with the risk assumed,
b) Skills are developed based on the needs analysis identified by the enterprise,
c) New enterprises are developed to achieve sustainable business objectives,
rather than as a mechanism to circumvent BEE related requirements.

Substance over Form

25. Broad-based BEE initiatives must be accounted for and-bresented in accordance
with their substance and economic reality and not merely their legal form. It is the
evaluation of the substance of BEE initiatives that will ensure that substantive and
meaningful progress is made toward achieving the objectives of broad-based BEE,

26. The substance of the BEE initiatives is not always consistent with that which is
apparent from their legal or contrived form. Each statement of the Code of Good
Practice will address the practical application of this key principle as it pertains to the
BEE element relevant to that specific code.

Comparability
27. There must be uniformity in how BEE initiatives are recognised and measured, in
order to compare the progress made by an enterprise in different reporting periods,

© 2004 Depariment of trade and industry - Draft for comment 9
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as well as to facilitate the comparison of BEE progress between different enterprises.
Comparability is enhanced when recognition, measurement and disclosure of BEE
initiatives is performed in a consistent manner across enterprises, sectors and the

economy as a whole.

28. The Codes of Good Practice standardises the definitions, recognition criteria and
measurement principles across enterprises and sectors o ensure the comparability
of BEE measurement. Institutions, including an accredited BEE rating agency, will
also ensure that BEE measurements are conducted in a sound, objective and

consistent manner.

Reliability |
29. To be useful, information pertaining to broad-based BEE iniliatives must also be

reliable. Information has the quality of reliability when it is free from material error
and bias and can be depended upon by any users to represent faithfully that which it
either purports to represent or could reasonably be expected to represent.
Independent verification of information will enhance the reliability of BEE information.

Completeness _
30. To be reliable, the information pertaining to broad-based BEE initiatives must be

complete, in order to assess the extent and depth of the initiatives. An omission can
cause information to be false or misleading and thus unreliable and deficient in terms

of its relevance.

Timeliness _
31. Information relating to broad-based BEE initiatives must be provided on a timely

basis to enable the users thereof to make the relevant economic decisions. To
provide information on a timely basis it may often be necessary to report before all
aspects of a transaction or event are known, despite the fact that this may impair

reliability in the short term.

32. Conversely, if reporting is delayed until all aspects are known, the information may
be highly reliable but of little use to users who have had to make decisions in the

interim.

© 2004 Department of trade and industry - Draft for comment 10
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383. In achieving a balance between relevance and reliability, the overriding consideration
is how best to satisfy the economic decision-making process of the users of BEE
information.

34. Timeliness also applies to the timely reporting of the termination of BEE initiatives
and structures. The continued reporting of the existence and extent of specific BEE
initiatives after their termination is contrary to the principles of broad-based BEE.

Definition of Broad-Based Black Economic Empowerment

35. BEE is an integrated and coherent socio-economic process that directly contributes
to the economic transformation of South Africa and brings about significant increases
in the number of black people that manage, own and control the country’s economy,
as well as significant decreases in income inequalities.

36. Broad-based black economic empowerment (Broad-Based BEE) means the
economic empowerment of all black people including women, workers, youth, people
with disabilities and peaple living in rural areas, through diverse but integrated socio-
economic strategies, that include, but are not limited to:

a) increasing the number of black people that manage, own and conirol
enterprises and productive asséts,

b) facilitating ownership and management of enterprises and productive assets
by communities, workers, co-operatives and other collective enterprises,

¢) human resource and skills development,

d) achieving equitable representation in all occupational categories and levels in
the workforce,

e) preferential procurement, and
f) investment in enterprises that are owned or managed by black people.

37. The above definition expands on the nature of broad-based beneficiaries and must
be interpreted in conjunction with the definition of black people. This effectively
means that broad-based beneficiaries shall be black people, who would encompass
the following:

a) black women,

© 2004 Department of trade and industry - Draft for comment 11
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b) black workers,

¢) black youth,

d) black people with disabilities and
e) black people living in rural areas.

38. In interpreting and measuring broad-based BEE, a balanced scorecard is applied
which includes core components such as direct empowerment, human resource
development and indirect empowerment. These key areas of leverage constitute the
key components of broad-based BEE.

39. The components may be further sub-divided into the seven elements of black
economic empowerment which include equity ownership, management, employment
equity, skills development, preferential procurement, enterprise development and
other residual elements.

40. The definition of broad-based BEE demonstrates the broad-based nature of the
process, as both the beneficiaries (as defined in paragraph 37), and the
implementation and measurement instruments are broad-based (as defined in
paragraph 38 and 39)

The Components and Elements of Broad-Based Black Economic
Empowerment

41. The three components of broad-based BEE each correspond to a specific
beneficiary, namely:

Component Beneficiary
a) Direct Empowerment Equity holders, executives and other
owners and managers of economic
resources
b) Human Resource Employees and job seekers
- Development
¢) Indirect Empowerment Suppliers, communities and other

relevant external stakeholders.

© 2004 Department of trade and industry - Draft for comment 12



STAATSKOERANT, 9 DESEMBER 2004 No. 27076 17

42. The direct empowerment component is comprised of the equity ownership and
management element of the scorecard. The key focus of the direct empowerment
component is its economic impact on the equity holders, executives and other
owners and managers of economic resources. The beneficiaries assume direct
economic risk for their involvement and expect returns that are commensurate to that
risk.

43. The Human Resource Development (HRD) component also comprises iwo
elements; namely employment equity and skills deve!opmént. The focus of this
component is the internal transformation that will accelerate the development of the
enterprise’s black employees, as well as the potential employees of the enterprise.
The HRD component will ensure that there is demographic representation of black
people in the workplace and will prevent income inequality across the different
population groups in the same occupational category or at the same skills level, The
component also measures the contributions made by enterprises to advance the
Skills of its employees.

44. The indirect empowerment component enables and encourages an enterprise o
facilitate broad-based BEE in entities and within the communities with which it
interacts. The elements of preferential procurement, enterprise development and
other residuals are recognised and measured. Preferential procurement promotes
broad-based BEE by allocating preference to enterprises with higher broad-based
BEE contributions. This is also an effective way of creating market access for black
entrepreneurs. Entrepreneurs are further supported through enterprise development
which assists with the creation and enhancement of the entrepreneur’s operational
and financial capacity. Black communities also gain from broad-based BEE through
social development, which focuses on education, health and other relevant social
development areas.

Key Elements of Broad-Based BEE

© 2004 Department of trade and industry - Draft for comment 13
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45. There are seven key elements that are pillars to broad-based BEE. These elements
provide a common base for measurfng the impact of policy objectives of broad-based
BEE across different entities and sectors with the economy.

Ownership

46. Ownership recognises and measures the entitlement of black people to the voting
rights and economic interest associated with equity holding. Voting rights afford the
rights to determine strategic and operational policies of an enterprise, while
economic interests result in the rebuilding and accumulation of wealth by black
people. All economic interests or voting rights that are subject to specific restrictions
as outlined in Statement 100 are excluded from the scorecard.

47, Statement 100 on equity ownership proposes the measurement of ownership with
respect to voting rights and economic interest. The rights and economic interest,
however, may be limited due to financing and analogous arrangements. The series
of statements in Code 100 of the Code of Good Practice details various principles
and criteria to be applied in the determination of an ownership interest in accordance
with the scorecard. The key principles include the flow-through principle, restrictions
and the definitions of voting rights and economic interest.

48. Code 100 also guides the recognition and measurement of ownership in specific
circumstances, including Government equity holding in an enterprise and some
provisions for indicative ownership score for multinationals.

Management

49. Management conirol refers to the effective control of economic activities and
resources. This involves the power to determine policies as well as the direction of
economic activities and resources. Management control is exercised through the
governing bodies of an enterprise and is normally measured at two levels:

a) board of directors (equivalent structure), where the determination of
strategies, policies and direction of the economic activities and resources is
made,

© 2004 Department of trade and industry - Draft for comment 14
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b) executive management or highest executive body after the board of directors
or equivalent structure, which is entrusted with the day to day management of
the enterprise’s economic activities and resources.

The series of statement in Code 200 of the Code of Good Practice, detail the various
criteria to be applied in the determination of the management of an enterprise

Employment Equity

50. Employment equity is a mechanism used to achieve equity in the workplace by:
a) promoting equal opportunity and fair treatment in employment through the
elimination of unfair discrimination, and
b) implementing affirmative action measures to redress the disadvantages in
employment experienced by black people, in order to ensure their equitable
representation in all occupational categories and levels in the workplace.

1. Entities are required to comply with the spirit and the provisions of the Employment
Equity Act to bring about an equitable representation of black persons at all
occupational and skills levels in organisations over a period of time. The underlying
principle behind employment equity is to foster the active involvement of black
people in the operational, professional and executive decision-making processes in
their employing entities. The series of statements in Code 300 of the Code of Good
Practice outline the various criteria to be applied in determining the level of
employment equily of the enterprise.

Skills Development

52. Skills development, in the context of this code, refers to the development of core
competencies of black people to facilitate their interaction in the mainstream of the
economy. It is imperative that there be a focus on core and technical skills that would
enable black people to participate in the wider economy in a meaningful manner. The
series of statements in Code 400 of the Code of Good Practice outlines the various
criteria to be applied in determining the level of skills development within an
enterprise.

© 2004 Department of trade and industry - Draft for comment 15
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Preferential Procurement

53. Preferential procurement is a measure designed to widen market access for entities,
in order to integrate them into the mainstream of the economy. Preferential
- procurement encourages and facilitates the adoption of broad-based BEE by aligning
business imperatives to broad-based BEE. Preferential procurement will create
economic empowerment benefits indirectly but meaningfully as it multiplies the
effects of private and public sector intervention to promote broad-based BEE. The
series of statement in Code 500 of the Codes of Good Practice outlines the various
principles to be applied in the determination and measurement of the level of
preferential procurement within an enterprise

Enterprise Development

54. The enterprise development element aims at assisting and accelerating the
development of the operational and financial capacity of entrepreneurial enterprises
who contribute towards broad-based BEE. The primary beneficiaries of enterprise
development are the small and medium enterprises owned and controlled by black
people. The measures range from direct financial assistance to non-monetary
support provided to entrepreneurial enterprises. The series of statement in Code 600
of the Codes of Good Practice outlines the various principles and criteria to be
applied in the determination of the level of enterprise development within an
enterprise

Residual factor

55. This element allows other factors that may accelerate broad-based to be taken into

account and included at the discretion of the specific sector or enterprise. Sectors

-and entities are encouraged to consider some of the following in their broad-based
BEE initiatives:

a) infrastructural support to suppliers and other enterprises in the same area or

community

© 2004 Department of trade and industry - Draft for comment 16
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b) labour-intensive production and construction methods

¢) beneficiation

d) investment and support to enterprises operating in rural communities and the
geographic areas identified in government's integrated sustainable rural
development programme and urban renewal programme

e) invesrmeht in the social wage of employees (for example, housing, transport,
and health care)

Distinction between Broad-based BEE and Broad-based Ownership

56. There is a clear distinction between broad-based BEE and broad-based ownership.
Broad-based ownership refers to equily ownership held by a broader base of
beneficiaries and is thus limited to the equity ownership element of the broad-based
BEE scorecard. Broad-based BEE is far-reaching in its effect as it covers all the

- major components and elements of BEE. Broad-based BEE also supports a wider
network of beneficiaries who benefit from the three different components. Broad-
based ownership is only one of the seven elements of broad-based BEE.

Broad-Based BEE Balanced Scorecard

57. The following is the summary tabulation of the broad-based BEE balanced
scorecard. The relevant concept and construct for the application of the scorecard
includes:

a) Core Components
' b) BEE Elements
¢c) Weighting
d) Code References
e) Indicators
f) Indicator Weighting:
g) Targets
h) Bonus and Preferential Weighting Provisions
i) Sub-Minimum Score

© 2004 Department of trade and industry - Draft for comment 17
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Application of the Broad-based BEE Balanced Scorecard

58. When applying the broad-based BEE scorecard to design, implement, measure and
report on broad-based BEE, one will need to understand and apply all principles
'presented in the Code of Good Practice, especially those relating to the specific
element measured. The raw score for each indicator on the scorecard is determined
based on the set targets.

59. The percentage score for each element is determined by multiplying the raw score to
weightings applicable to the individual elements or indicators. The sum of all
indicators for a specific BEE element is the percentage score for that BEE element.

60. In BEE elements that are subject to a sub-minimum score, no BEE score will be
accorded for that specific element if the total element score is less than the sub-
minimum score.

Discount Provisions

61. In circumstances where an enterprise does not achieve the sub-minimum score for
ownership, the element score it has achieved, after applying the sub-minimum, will
be multiplied by a factor of seventy-percent to arrive at the broad-based BEE
percentage score for the en tézpﬁse. :

e Bonus Provisions

62. The total weighting applicable to each element is as presented on the BEE
scorecard. An enterprise cannot be awarded an element percentage score higher
than the weightings for that element, except in the case where it has been
specifically provided as a bonus provision in addition to the weightings. The bonus
provision for ownership in statement 100 provides an example of this.
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CODE 000: BROAD-BASED BLACK ECONOMIC EMPOWERMENT FRAMEWORK

STATEMENT 010:

SECTOR TRANSFORMATION CHARTERS
Abstract

This statement outlines both the key processes to be followed when formulating a sector
transformation charter as well as the key principles that must be applied to harmonise
the different charters.

Key issues around Charter Councils’ composition, powers and reporting mechanisms
are also explored. The statement also explores the effects of publishing sector
transformation charters in the Gazelte, either as a Sector Transformation Charter, as
defined in section 12 of the Act, or as a Code of Good Practice, as defined in section 9
of the Act.

The BEE Codes of Good Practice are to be applied in the development, evaluation
and monitoring of BEE charters, initiatives, transactions and other implementation
mechanisms. The statement contains basic principles and essential
considerations, as well as guidance in the form of explanatory, and other,
material.

To understand and apply the basic principles and essential procedures together
with the related guidance, it is necessary to consider the whole text of the Codes,
not only specific sections of the text that are highlighted. The practitioners cannot
depart from the basic principles as set out in the Codes. The Codes need only be
applied to material matiers. :
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Introduction

Background to Sector Transformation Charters

1. Government recognises that its BEE strategy will not be effective if it does not have
the support of the private sector. Partnerships between government and the private
sector, including trade unions and community-based organisations, represent a key
ingredient for the formulation and implementation of BEE programmes at different
levels and in different sectors of our economy.

2. Partnerships refer to structured collaboration between government and the private
sector for the sustainable achievement of BEE. Government will actively seek the
establishment of innovative partnerships with the private sector, built around the
specific circumstances of different sectors and enterprises. The complexily of the
different sectors requires a flexible approach that will allow each sector to determine
the form and manner in which it will contribute to BEE within the broad parameters
outlined in the legisiation.

3. Sector charters are one of the forms that such partnerships could take. Such
charters would need to include specific mechanisms to achieve BEE objectives in
that particular sector or enterprise in a comprehensive and appropriate manner, as
well as advising on appropriate measurement indicators and targets to the sector.
The Broad-based Black Economic Empowerment Act, no. 53 of 2003 provides for
the formulation of transformation charters for particular sectors of the economy.

Purpose of the Codes of Practice

4. The purpose of the Codes of Practice is to guide both the public and private sectors
in their implementation of the objectives of the Broad-Based Black Economic
Empowerment (Broad-based BEE) Act The Codes of Good Practice provide
principles and guidelines that would be used to accelerate Broad-based BEE in a
meaningful and sustainable manner. This particular Statement is aimed at
highlighting the principles that apply to transformation charters formulated by
particular sectors.
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Status of the Codes of Practice
5. In accordance with section 10 of the Broad-based Economic Empowerment Act No.
53 of 2003, every organ of state and public entity must take into account and, as far
as Is reasonably possible, apply any relevant Code of Good Practice issued in terms
of the abovementioned Act in:
a) determining qualification criteria for the issuing of licences, concessions
and/or other authorizations in terms of any law,
b) developing and implementing a preferential procurement policy,
¢c) determining qualification criteria for the sale of state-owned enterprises and
d) developing criteria for entering into partnerships with the private sector.

6. Furthermore, the private sector must take into account the principles and guidance
contained in this Statement when formulating or reformulating transformation
charters to be in line with the Broad-based BEE Act objectives.

Scope
7. This Statement deals with:
a) the key qualification criteria to be taken into account before the
- transformation charter is formulated,
b) the outline of the transformation charter process, and
c) the principles and guidelines to be adhered to by the Charter Councils.

8. This Code of Good Practice applies to all transformation charters that are currently in
place, in process or that will be contemplated in the future.

Objectives

9. The objectives of this Statement are:
| a) to outline the process to be followed in formulating sector transformation
charters, '
b) to identify principles to be app!ied in the harmonisation of the different
transformation charters and
¢) todescribe the process of constituting Charter Councils and prescribe the
powers of these Councils. '
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Definitions and Interpretation
10. The following terms are used in this Statement with the meanings specified below:

The Act: the Braad-Based Black Economic Empowerment Act, no. 53 of 2003

Accredited BEE Rating Agencies: is defined in Statement 040: Glossary to the
Code of Good Practice

The Codes of Good Practice: refers to the Codes of Good Practice as
contemplated by section 9 of the Act

dti: Department of Trade and Industry

Organ of state: as defined in statement 040: Glossary to the Codes of Good
Practice

The Strateqy: refers to the Broad-based Black Economic Empowerment
Strategy published by the Department of Trade and Industry under section 11 of
the Act.

Transformation Charter: defined in statement 040: Glossary to the Codes of
Good Practice

Transformation Charter Process

11. The sector that interacts and/or iransacts with any organ of state in the following
areas shall be strongly encouraged, subject to the qualification criteria in paragraph
14, to formulate a sector transformation charter in order to accelerate the fulfillment
of the objectives of broad-based BEE. These include sectors which:

a) contract with any organ of state for the provision of goods and services,
b) benefit from concessions or trade incentives offered by any organ of state,
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' ¢) enter into public or private partnerships with any organ of state,
d) are subject to licensing from any organ of state,
e) are regulated by any organ of state, or
f) have any other economic interaction with any organ of state.

12. It is not expected that every sector will develop empowerment charters. However,
those sectors outlined in paragraph .11 will be strongly encouraged to develop
charters that set specific BEE targets and outline concrete plans to achieve these
targets

13. The charter formulation process is outlined in Appendix One.

Qualification Criteria
14. The qualification criteria for the sector transformation charter is as follows:

a) The sector must interact or transact with the organs of state as outlined in
paragraph .11. _ , )

b) There must be common commercial and other characteristics within tﬁe
entities operating in the sector which would make it feasible to formulate a
sector charter.

¢) The sector must be significant in terms of: _

" I. the national strategic importance of the sector as determined by
government, or
ii. the volume and value of transactions taking place between the sector
and the organs of state collectively - this shall be measured in relation
to the total volume and value of transactions taking place within the
sector. '

Consultation process

15. For any transformation charter to be widely accepted as credible, there must be a
sufficiently comprehensive consultation process with the relevant stakeholders in the
sector. This is necessary to ensure that all the relevant views and suggestions are
taken into account before the finalisation of the charter process.
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16. Consultation is a process of interacting with, and informing, the relevant stakeholders
of the sector about the objectives, principles and measurement criteria of the sector
transformation charter. The consultation process may be undertaken in one or more

of the following ways:

a)-

b)

c)
d

a major gathering of the key stakeholders in the sector,

workshops addressing particular issues to be dealt with in the transformation
charter,

roadshows around the business boundaries of the sector and/or

other interactive mechanisms that would ensure that the relevant
stakeholders were informed and their views acknowledged.

17. The relevant stakeholders ma y include the following:

a)
b)

c)

d)

key enterprises within the sector,

industry bodies for the sector or the relevant chamber of commerce,
Government, referring to the relevant government department(s) that
interface(s) with the particular sector,

labour bodies or the relevant trade unions,

industry watchdogs,

others with a relevant interest in participating in the sector.

18. The relevant stakeholders must be informed and involved in the key strategic
processes of the charter process, especially in the following stages:

a)

b)

0
d

setting the mandate for the Charter Steering Committee so it can start the
charter process,

the outlining of the key principles to be contained in the charter,

the setting of targets for the sector as contained in the BEE Scorecard,

the presenting of the charter to the BEE Council and to Minister of Trade and

Industry.
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Charter negotiation and drafting process ;

19. There must be a balance among the negotiating parties. This means that there must
be an equitable representation of the different stakeholders as outlined in paragraph
17 throughout the negotiation process.

20. There is a difference between an engagement with the negotiating partners and a
consultation with the sectors’ relevant stakeholders. The negotiating partners’
engagement involves a substantive and intense involvement in the formulating and
drafting of the transformation charter’s principles and measurement criteria; whereas
consultation involves the interaction with, and informing of; all the relevant
stakeholders of the oufput of the negotiating partners’ engagement process.

21. The lack of resources may make it difficult for all the relevant stakeholders to
participate in the negotiation process. However, this may not be used as a
mechanism to exclude other participants from the negotiation process. It is
incumbent upon all the relevant negotiating 'stakehofde}s fo invest, both in terms of
time and financial resources, in the charter process, as this will have a direct impact
on the daily activities of all participants. To alleviate the lack of resources, the sector
must find ways to raise the appropriate resources to involve all the stakeholders in
the negotiation process, without abrogating the investments that would be made by
all the relevant participating stakeholders in the charter process. '

22. The negot:at:ons must be conducted in good faith with the aim of acoefe:atmg the
implementation of broad-based BEE.,

23. In order to efficiently formulate the charter, the participants may decide to appoint a
Steering Committee to drive the process forward. This Steering Committee will be
the representative body of the sector in all matters relating to the charter. There must
be an equitable representation of the sector participants and the relevant
stakeholders within the Steering Committee to ensure that the views of the different
participants are taken into account.

24. The Steering Committee may utilise working groups to explore, in a detailed manner,
Issues that are contained in the transformation charter. The working groups may be
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divided according to the elements of the balanced BEE scorecard. Within the
working groups there must be an equitable representation of the key stakeholders in
the sector. '

25. The mandate and the powers of the Steering Committee must be prescribed by the
sector at the beginning of the charter process. This prescription shall also include the
mandate and the powers of the working groups working under the Steering

Committee.

Harmonisation of the different charters

26. It is important to ensure that there is comparability among the different charters so as
fo assess progress made by the different sectors. The key elements of the charter
that require harmonisation are:

a) the content of the charter, _ -

b) indicators for the different elements of the balanced BEE scorecard,

c) targets for the different elements of the balanced BEE scorecard and

d) the weightings of the different elements of the balanced BEE scorecard.

Content of the Charter
27. Sector charters should incorporate the following:

a) the BEE challenges in that sector,

b) the sector’s vision for achieving BEE targets and timetables,

c) the specific mechanisms to be used to achieve BEE targets including
financing instruments, skills development and employment equity, preferential
procurement and enterprise development, as well as any additional
mechanisms appropriate to the specific sector,

d) an assessment of the financing required to fund BEE Iransactions,

e) the institutional and management mechanisms that will co-ordinate, facilitate,
monitor and evaluate the implementation of the charter, and

f) any other relevant issues and commilments relevant to the sector, in order to
enable its participants to advance the objectives of broad-based BEE.
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Guidelines on the setting of indicators
28. The indicators for the different elements of the broad-based BEE Scorecard shall be
set out in the particular Code of Practice relating to the element.

29. The sectors may suggest different indicators from the ones outlined in the particular
Code of Practice if they can show the following:

a) the suggested indicator can best measure the sector’s contribution to that
element of broad-based BEE, '

b) the suggested indicator reflects the key drivers within the sector related to
that element of broad-based BEE,

c) the suggested indicator is in line with sound economic principles, and

d) reasons to support how the currently required indicator, as per the Code of
Practice, does not measure the particular element of broad-based BEE
adequately

Guidelines on the setting of targets
30. Targets that are contained within the charter must be in line with the recommended
targets set out in the Code of Practice on targets.

31. There must be adequate justification if a target set in the sector charter scorecard
differs significantly from the generic scorecard as presented in Statement 000.

Setting the Broad-Based BEE Scorecard Weightings

32. The overall weightings attached to the different elements of the scorecard must
follow the recommendation of the diti and the generic scorecard as presented in
Statement 000 of the Codes of Good Practice.

33. There can be no deviations of more than 10% from the dii’s suggested weighting of
the different components. There must be adequate justification as to why there

should be departure from the suggested weightings.

34. The minimum weighting per element of the scorecard should be 5 percent.
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35. The total weighting for each individual core component, i.e. direct empowerment,
human resources development and indirect empowerment, should remain constant
as per the generic scorecard in statement 000.

Charter Councils
36. The Charter Councils are a useful mechanism to ensure that there is an effective

monitoring of charter implementation at the sector level.

Composition of the Charter Councils
37. There must be an equitable composition of stakeholders, as outlined in paragraph 17

of the Charter Council.

38. Good corporate governance principles must be applied in the daily functions of the
Charter Council '

Powers of the Charter Council _

39. The sector must set out the mandate and the powers of the Charter Council in
consultation with the relevant stakeholders in the sector. The mandate and the
powers of any Charter Council must be set in consultation with the Department of
Trade and Industry (dti). Final approval of the mandate and powers of the Charter
Council shall rest with the National Government Cabinet, with input from the BEE

Advisory Council.

40. The functions of the Charter Council may include the following:
a) to supply guidance on sector-specific matters affecting BEE 1o the entities
- within the sector,
b) to.compile reporis on the status of Broad-Based BEE within the sector, and
¢) to share information with the national monitoring mechanism and approved
‘accreditation agencies, which can have specific relevance to BEE in the

sector.

41. The Charter Council may not perform the following:
a) Adjust or revise the following in the charter:
i. indicators used for the different elements of Broad-based BEE,
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ii. targets for the different indicators of the elements of Broad-based
BEE, or
iii. weightings for the different elements of Broad-based BEE.
b) Override the decisions and interpretations of the dti or the BEE Advisory
Council if the sector has material differences in its interpretation of the
principles of broad-based BEE.

Annual Reporting of the Charter Councils to the dti and the BEE Advisory Council
42. The Charter Councils are required to report the progress made by the enterprises
that are subject to the relevant charter, to the dti and the BEE Advisory Council. The
reports shall outline the following:
a) baseline indicators for all the different elements of broad-based BEE,
b) aggregate scores of all the indicators of the BEE Scorecard for all the
enterprises falling within the ambit of the charter,
¢) types of initiatives that are undertaken by the enterprises within the sector,
d) Other relevant information that would be useful in assessing the state of
Broad-based BEE within the sector.

The publication of sector transformation charters in the Gazette
43. According to section 12 of the Act, the Minister of Trade and ‘Industry must publish
the transformation charter for a particular economic sector in the Gazette, for general
information and promote it only if he/she is satisfied that the charter:
a) has been developed by major stakeholders in that sector; and
b) advances the objectives of the Broad-based BEE Act.

44. In addition, the Minister can elect to publish a transformation charter for a particular
sector of economy as a Code of Good Practice in the Gazette, if he/she is satisfied
that the charter meets the criteria as stipulated in section 12 of the Act, as well as all
principles and requirements in this and other statements of the Codes of Good
Practice. Upon its publication as a Code of Good Practice in the Gazette, the charter
will assume the same status as a Code of Good Practice as stipulated in section 9 of
the Act.
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45. The publication of a sector transformation charter as a sector transformation charter,
as defined in section 12 of the Act, in the Gazette, will confirm the draft document’s
slatus as a sector transformation charter and should be noted as evidence of the
commitment by all stakeholders to promote black economic empowerment in the
seclor.

46. The effect of publication of a sector transformation charter as a Code of Good
Practice, as defined in section 9 of the Act, in the Gazette is as follows:

a) Enterprises subject to a charter published as a Code of Good Practice in the
Gazette, shall be assessed using the BEE scorecard, weightings and targets
contained in the sector transformation charter. Should there be any conflicts
of prfncipie, however, the principles contained in the broad-based BEE Act,
Codes of Good Practice and the strategy document shall override the
principles contained in the charter.

b) The Charter's BEE Scorecard shall be the measurement criterion used by
organs of state and public entities for determining the IBroad—based BEE
contribution.

¢) Notwithstanding the publishing of the charter as a Code of Good Practice in
the Gazette, Government and other organs of state can elect to apply the
generic scorecard as presented in statement 000, instead of the charter
scorecard in extenuating circumstances.

47. If the charter is not published in the Gazette as a Code of Good Practice, the general
measurement criteria contained in the Codes of Good Practice shall be used by an
organ of state or a public entity when measuring the BEE status of the enterprises in
that sector.

Enterprise Charters and Black Economic Empowerment Plans
48. All entities are encouraged to develop their own enterprise charters or economic
empowerment plans as part of their commitment to black economic empowerment.

a) An enterprise charter represents a detailed plan by the enterprise to achieve
the objectives of the Act, the Strategy and the Codes of Good Practice.
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b) Enterprise charters will serve as evidence of the voluntary commitment of an
enterprise towards black economic empowerment, and will not be gazetted
as a Code of Good Practice.

¢) An enterprise charter must adopt the generic scorecard as presented by the
- Code of Good Practice, or the scorecard of a relevant sector transformation
charter published as a Code of Good Practice in the Gazette.
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APPENDIX 1: The CHARTER PROCESS

The following diagram illustrates the suggested process to be followed when formulating
a charter. It is essential that all stakeholders are informed and consulted during the
public proclamation, stakeholder consultation and drafting phases.

In order to ensure that the charters are harmonised and achieve the objectives of the
BEE Act, a sector transformation charter will need to be submitted to the dti, and the
BEE Advisory Council.

Once the content of the charter has been ratified by government, and the minister is
satisfied that the requirements of s.12 of the Broad-based BEE Act are met, the diti will
gazette the charter as a Code of Good Practice applicable to the specific sector.
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APPENDIX 2: CHARTER LIFE CYCLE:
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CODE 000: BROAD-BASED BLACK ECONOMIC EMPOWERMENT FRAMEWORK

STATEMENT 020:
BEE ADVISORY COUNCIL

Abstract

This statement outlines the composition of the BEE Advisory Council (Council). The
membership qualifications criteria, selection process and disqualification criteria are also
oullined. The function and powers of the Council are described as well as the
administrative function of the Council.

The BEE Codes of Good Practice are to be applied in the development, evaluation
and monitoring of BEE charlers, initiatives, transactions and other implementation
mechanisms. The stalement coniains basic principles and essential
considerations, as well as guidance in the form of explanatory, and other,
material. '

To understand and apply the basic principles and essential procedures together
with the related guidance, it is necessary to consider the who!e text of the Codes, -
not only specific sections of the text that are highlighted. The practitioners cannot
depart from the basic principles as set out in the Codes. The Codes need only be
applied to material matters.
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Introduction

Background to the Black Economic Empowerment Advisory Council

1. The Black Economic Empowerment Advisory Council (Council) is established as a
key mechanism of providing guidance and overall monitoring on the state of BEE in
the entire economy.

Purpose of the Codes of Practice

2. The purpose of the Codes of Practice is to assist both the public and private sectors
in their implementation of the objectives of the Broad-based Black Economic
Empowerment (Broad-Based BEE) Act. The Codes of Good Practice provide
principles and guidelines that would be used to accelerate broad-based BEE in a
meaningful and sustainable manner. This Statement is aimed at highlighting the role
and functions of the Council. '

Objective of this Statement

3. The objectives of this Statement are to:
a) outline the Council membership qualification criteria, selection process
and disqualification criteria,
b) delineate the powers and duties of the Council, and
¢) outline the administration of the Council.

Definitions

4. The following terms are used in this Statement with the meanings specified below:
the Act: The Broad-Based Black Economic Empowerment Act 2003, (Act no.53
of 2003).
Council: the Black Economic Council Advisory Council established by section 4
of the Act.
Minister: The Minister of Trade and Industry.
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Composition of the Council

5.

The Council consists of the following members, as outlined in the Act:
a) the President, who is the chairperson of the Council,
b) the Minister, with the Minister's Director General as an alternate,
c) three other Cabinet -Ministers appointed by the President, with their
respective Director-Generals as their alternates,
d) no fewer than 10 and no more than 15 other members appoinied by the
President,

Membership of the Council

6.

The President and Cabinet Ministers on the Council are members by virtue of their
respective public offices and will cease to be members if they no longer hold that
office, for any reason.

The following key criteria will be applied by the President when appointing members
of the Council, as outlined in the Act (section 6(2)):
a) the candidate should have appropriate expertise, and/or
b) represent different relevant constituencies including trade unions, business,
community-based organisations and academics.

The President will appoint members of Council as envisaged by section 6(1)(d) of the
Act and will keep their post for a period of three years.

A Council member appointed in terms of paragraph 13, will be eligible for re-
appointment when his/her term of office expires.

Qualification for membership of the Council
10. A person may not be appointed or continue as a member of the Council if that

person
a) is an un-rehabilitated insolvent;
b) has at any time been removed from an office of trust on account of
misconduct;
c) is, in any other respect, not fit to be a member.
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Procedure for the appointment of certain members of Council
11. Whenever it is necessary to appoint a member of the Council envisaged in section
6(1)(d) of the Act, the secretariat of the Council shall:
a) invite nominations for appointment as such a member,
b) compile a list of the names of all persons nominated, setting out the
particulars of each individual nominee, and
c) submit the list to the President.

12. Any nomination made in terms of paragraph 11 must be supported by:

a) the personal details of the nominee,

b) details of the nominee’s qualifications and experience,

¢) a motivation as to why the nominee should be appointed to the Council,
and

d) a signed statement by the nominee that he/she qualifies to be a member
as set out in paragraphs 7 - 10 and is willing to be considered for
appointment as a Council member.

13. The President must decide how many members to appoint in terms of section 6(1)(d)
of the Acl, and must make these appointments from the list submitted in terms of
paragraph 11. Ifthe list is inadequate, the President may appoint any suitable person
of his choosing.

Termination of membership

14. Council members, who are also cabinet members, are appointed for as long as they
remain cabinet members or until the President decides to appoint a different cabinet
minister in their place.

15. A member of the Council appointed in terms of section 6(1)(d) of the Act, ceases to
be a member when that person:
a) resigns,
b) is no longer eligible to be a member in terms of paragraph 10, or
c¢) is removed from office in terms of paragraph 17.
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16. A member who resigns must give at least one month’s written notice to the
President, although the President may accept a shorter period in a specific case.

Removal from office
17. The President may remove from the Council, a member appointed in terms of
section 6(1)(d) of the Act if:

a) the member is absent from two consecutive meetings: of the Council
without the prior permission of the Council or the President, except on
good cause shown, or

b) the President, after consulting with the Council, is of the view that the
person is no longer a fit to be a member of the Council.

Functions of the Council
18. The functions of the Council, as set out in section 5 of the Act are to:
a) advise government on BEE,
b) review progress in achieving BEE, _ ;
¢) advise on draft Codes of Good Practice which the Minister intends
publishing for comment in terms of section 9(5) of the Act,
d) advise on the development, amendment or replacement of the strategy
referred to in section 11 of the Act, |
e) if requested to do so, advise on draft transformation charters, and
f) facilitate partnerships between organs of state and the private sector that
will advance the objectives of this Act. :

19. The Council has all the powers necessary to enable it to fulfill its functions as set out
in section 5 of the Act, including the power to:
a) conduct research or commission research to be conducted,
b) request information from organs of state or private bodies,
¢) publish reports on BEE,
d) establish sub-committees to deal with specific matters as and when
required,
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e) co-opt experts to serve on, or advise, sub-committees, and
f) oversee the functions of the different sector Charter Councils, established
through the sector transformation charters.

Meetings _
20. The Council must meet at least once a quarier.

21. The Chairperson of the Council decides when and where the Council will meet, but a
majority of the Council may request, in writing, that the Chairperson convene a
meeting at the time and place set out in the request.

Quorums and decisions

22.A majority of the members of the Council and the Chairperson or his/her
representative shall constitute a quorum for a meeting of the Council. '

23. The Council will endeavour to reach consensus in its decision-making. Where this is
not possible, a decision of the Council will be made by a majority of members
present and voting at a meeting. If there is an equality of votes, the Chairperson of
the meeting will have a casting vote in addition to that person’s vole as a member.

Rules of procedure
24. The Council may determine its own procedures subject to the Act, the Constitution
and sound corporate governance principles.

Conflict of interests :

25.If a Council member has a personal or financial interest in any matter being
discussed by the Council, the member must disclose that interest and withdraw from
the Council when that matter is discussed. |
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Administration and finances

26. The Department of Trade and Industry, after consultation with the Council, must
draw up a budget for the Council. '

27. There will be a Council secretariat made up of members of staff of the Department of
- Trade and Industry.

28 The sédfétaﬁat is accountable to the Minister of Trade and Industry and must —

a) keep full and proper records of all income and expenditure of the Council:

b) prepare financial statements reflecting the income and expenditure of the
Council and submit these to the Council within three months of the end of
the financial year;

¢) keep accurate minutes of all Council meetings and circulate these to
Council members;

d) make all the necessary logistical arrangements for Council meetings and

e) carry out any other task assigned to the secretariat by the Minister of
Trade and Industry, after consultation with the Council,

Reporting
29. The Council must submit an annual report to Parliament. The report must, at least,
specify the following:
a) The state of broad-based BEE in the economy using the broad-based
BEE scorecard; “
b) The enablers and obstacles fo the effective implementation of broad-
based BEE and |
c) Any other issues that have an impact on broad-based BEE.
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CODE 000: BROAD-BASED BLACK ECONOMIC EMPOWERMENT FRAMEWORK

STATEMENT 030:
OUALIFIOATION MEASUREMENT AND REPORTING CRITERIA FOR BROAD-
BASED BLACK ECONOMIC EMPO WERMENT

Abstract

This statement aims to align the application of policy instruments with broad-based BEE. |
The statement identifies the various policy instruments identified for the implementation
of BEE, defines broad-based BEE mechanisms and differentiates them from narrow-
based BEE instruments. The main objective of the statement is to provide a basis for
government, industries and enterprises to align different preferential procurement,
licensing and financing initiatives with broad-based BEE.

The statement also highlights the potential risk presented by the inclination of industry
and enterprises to measure themselves on broad-based BEE but to evaluate their
suppliers and business partners using narrow-based BEE criteria. An example of broad-
based preferential procurement and reporting mechanisms is also provided. The
statement also provides transitional recommendations for organs of state or enterprises
currently applying narrow-based BEE mechanisms.

The BEE Codes of Good Practice are to be applied in the development, evaluation
and monitoring of BEE charters, initiatives, transactions and other implementation
mechanisms. The statement contains basic principles and essential
considerations, as well as guidance in the form of explanalory, and other,
material.

To understand and apply the basic principles and essential procedures together
with the related guidance, it is necessary to consider the whole text of the Codes,
not only specific sections of the text that are highlighted. The practitioners cannot
depart from the basic principles as set out in the Codes. The Codes need only be
applied to material matters.
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Introduction

1. This statement aims to standardise and 'systematise the use of different policy
instruments, as identified in the broad-based BEE Strategy, in applying and
implementing broad-based BEE. The policy instruments identified by the BEE
Strategy include: legislation, regulation, issuing of licenses, granting of
concessions, disposal of state assets, eniering into private/public parinership
and contracting for goods and services (i.e. preferential procurement).

The statement also advises private sector charters and initiatives, which involve
the application of broad-based BEE, especially through preferential procurement.

2. When implemented properly and appropriately, the broad-based BEE strategy will
ensure that every enterprise operating in South Africa will become both an .
implementer and a facilitator of economic transformation. The promotion and
acceleration of broad-based BEE can be enhanced by the multiplier effect introduced
by the different indirect BEE factors, namely preferential procurement and enterprise
development. '

3. The inclusion of narrow-based BEE mechanisms in the application of the broad-
based BEE strategy will, however, result in a significant implementation gap. The
gap will limit the effects of the BEE strategy io the first or second tier of business
which deals directly with Government through procurement, licensing or other policy
instruments.

4. Ineffective implementation of BEE will significantly reduce the multiplier effect
envisaged in the broad-based strategy. Furthermore, the application of a narrow-
based strategy encourages fronting, especially in sectors where genuine black
ownership is difficult to achieve in the immediate short term.

5. Various charters and enterprise initiatives have, unfortunately, demonstrated the
inclination towards the application of narrow-based mechanisms, largely as a result
of the fact that the adoption and implementation of narrow-based BEE requires
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significantly less time and effort than the adoption and implementation of broad-
based BEE. ;

6. Furthermore, the application of different approaches when implementing policy
instruments, hinders the harmonisation of the reporting and disclosure of BEE
initiatives by public and private sector entities. This results in the unnecessary
complication of a process which would otherwise be able to. compare BEE
contributions across Government institutions, industries and entities.

7. The lack of harmonisation also results in potential resistance to BEE, as businesses
are unceriain of the correct and appropriate initiatives to implement in their promotion
of broad-based BEE, |

Objectives .

8. The objective of this statement is to examine and explain the methods and
requirements for the implementation of broad-based BEE when applying policy
instruments.

9. Highlighting the potential social and economic consequences of the current
implementation gap, the statement aims to steer public and private enterprise away
from the ease of narrow-based measures, in order to further accelerate broad-based
BEE through the design, implementation and reporting of broad-based BEE
initiatives.

Interpretation and Definitions
10. The terms defined below are intended to provide a reference for a variety of defined
or understood terms and concepts that are used in relation to various forms of
Enterprises including, but not limited to:
a) companies governed in terms of the Companies Act 61 of 1973,
b) close cdrporaﬁans governed in terms of the Close Corporations Act 69 of
1984,
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¢) co-operative societies governed in terms of the Co-Operatives Act 91 of
1981, _

d 'partnersmbs and sole proprietorships governed in terms of the common law,
and

e) trading trusts as governed in terms of the Trust Property Control Act 57 of
1998 and the common law. .

In each such instance, a term defined herein may be accompanied by a
reference to some of the analogous terms or concepis used in relation to the
various forms of Enterprises. Where such analogous terms and concepts are
identified, they may be used in the interpretation of the defined term, but should
under no circumstances be considered to limit the generality of the defined term
which they accompany, nor should they be deemed to constitute an exhaustive
list of analogous terms and concepis of that defined term.

11. Examples provided in this statement are inserted for illusirative purposes only and
should not be considered substantive provisions within this statement.

12. Act: The Broad Based Biack Economic Empowerment Act 53 of 2004,

13. BEE Scorecard: a scorecard for the measurement of broad-based black economic
empowerment for a particular Enterpnse as set forth in terms of a Code of Good
Practice issued under the Act.

14. Black people: is as defined in Statement 040: Glossary to the Code of Good
Practice

15. Black economic empowerment (BEE): an integrated and coherent socio-
economic process that directly con tributes to the economic transformation of South
 Africa and brings about both significant increases in the number of black people that
manage, own and control the country’s economy as well as s:gmﬁcant decreases in
income inequalities.

16. Broad-based black economic empowerment: is as defined in Staterment 040:
Glossary to the Codes of Good Practice. The process promotes the economic
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empowerment of all black people, including black women, black workers, black
youth, black people with disabilities and black people living in rural areas, through
diverse but integrated socio-economic strategies that include, but are not limited to:

* increasing the number of black people who manage, own and control
enterprises and productive assels,

* facilitating ownership and management of enrerprfses and productive
assets by communities, workers, co-operatives and other collective
enterprises,

e human resource and skills development,

* achieving equitable representation in all occupational categories and
levels in the workforce,

» preferential procurement, and

- investment in enterprises that are owned or managed by black people.

17. Broad-based BEE status: the BEE progress or status of an economic entity as
measured according to the broad-based BEE scorecard in the BEE Codes of Good
Practice or in a Gazetted industry charter. The different preferential categories
include: ' : : : '

. (a) “Excellent contributor to broad-based BEE” - total score of 80% and
above | ; '
(b) “Good contributor to broad-based BEE” - total score of 65% to 79.9%
- (c) “Satisfactory contributor to broad-based BEE” - total score of 40% to
64.9% o
- (d) “Limited contributor to broad-based BEE?” - iotal score of below 40%

18. Fronting: any entity, mechanism or structure established in order to circumvent the

-BEE requirements as required under various policy instruments. anﬁng structures

- generally claim a higher BEE status than the actual substantive economic benefits

flowing to black beneficiaries would suggest. The claims can be in the form of direct

ownership, human resource development and indirect ownership components as per
the balanced scorecard.

19. Narrow-based BEE: a set of transactions transferring corporate assets from white to
black ownership. '
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20. Narrow-based BEE status: the categorisation of companies and economic entities
by their ownership and management status. These include but are not limited to:
(@) “Black enterprise” defined as an enterprise or economic entity that is 50,1%
owned by black persons and where black management has majority control.
- Ownership is a term that bears the same meaning as defined in Statement
100 of the Code of Good Practice. ' _
(b) “Black empowered enterprise” is one that is at least 25,1% owned by black
persons and where there is substantial management control by black people.
(c) “Black influenced enterprise” is one that is at least 5,1% owned by black
persons and where there is tangible influence by black people.
(d) "Black engendered enterprise” is one with at least 25,1% representation of
black women within the black equity and management portion.
(e) “Community or broad-based enterprise” has an empowerment shareholder
who represents a broad base of members.

Scope
21. This statement should be applied in the recognition and measurement of black
ownership by every organ of state and public entity in — |
(@  determining qualification criteria for the issuing of licences, concessions
or other authorisations in terms of any law,
- (b) - developing and implementing a preferential procurement policy,
(c) - determining qualification criteria for the sale of state-owned enterprises,
and
(d) - developing criteria for entering into partnerships with the private sector.

22. In addition, the statement should be applied to ensure a uniform approach to the
. black ownership aspect of broad-based BEE by all organs of state, public entities,
the private sector, non-governmental organisations, local communities and other

- stakeholders. o
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Balanced Scorecard

23.In terms of the broad-based BEE Strategy, government will use a ‘balanced
scorecard’ to measure progress made by enterprises and sectors in achieving BEE.

The scorecard will measure three core elements of BEE:

a)

b)
c)

Direct empowerment through ownership and control of enterprises and
assets,

Human resource development and employment equity, and

Indirect empowerment through preferential procurement and enterprise
development.

24. The balanced scorecard also allows government departments, state-owned
enterprises, other public agencies and private sector companies to align their own
procurement practices and individual BEE strategies. The scorecard facilitates the

process of setting measurable targets for BEE.

Policy Instruments for the Implementation of Broad-based BEE

25. In terms of the broad-based BEE strategy, government will apply BEE criteria, as set
out in the scorecard, when: '

a)
b)

c)

d)

e)

9

‘contracting for goods and/or services,

granting a license to engage in a specific regulated economic activity, for
example, gambling or mining,

granting a concession to a private enterprise lo operate an asset or
enterprise on behalf of the state,

selling an asset or a state-owned enterprise,

entering into a public-private partnership, and

engaging in any economic activily.

26. Preferential procurement mechanisms include the procurement of goods and
services from various categories of BEE contributors. The key differentiation
between preferential procurement and normal procurement practices is the
consideration of the broad-based BEE status of an enterprise as a preferential
indicator in the identification, selection and retention of suppliers.
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27. Broad-based BEE criteria should also be applied when government and private
sector apply BEE-based preference mechanisms when using financing ihstfuments
to promote BEE. Financing instruments will be varied and will include guarantees,
grants, incentive schemes, loan and equity financing. "

Application of Broad-based BEE through Policy Instruments

28. Government will use the total score as per the balanced scorecard to rank
enterprises according to their progress in achieving broad-based BEE. The fof!owrng
are the categories for preference in ranking:

a) Total score of 80% and above — excellent contributor to broad-based BEE
b) Total score of 65% to 79.9% — good contributor to broad-based BEE

c) Total score of 40% to 64.9% - satisfactory contributor to broad-based BEE
d) Total score of below 40% — limited contributor to broad-based BEE

29. Government will also encourage the private sector to develop similar ranking
systems in sector and enterprise charters and to use these rankings in their
procurement. : '

30. Government, industry and enterprises should use the broad-based BEE status of an
enterprise when developing preferential procurement and reporting mechanisms.
The transitional provision (paragraph 37) applies to enterprises and organs of state
thét have existing narrow-based BEE méchanisms for preferential procurement and
reporting purposes.

31. The application of broad-based BEE initiatives accelerates the ttansformation
process in the economy, because every economic enterprise becomes a facilitator
and driver of broad-based BEE, to their suppliers and business partners.
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32. The consideration of the narrow-based status of an enterprise when applying broad-
based BEE can potentially result in the dilution of the overall reach and effectiveness
of the broad-based BEE process. Narrow-based BEE only evaluates ownership and
control within an enterprise and does not require enterprises to undertake initiatives
to promote BEE within their industries or through their suppliers and business
pariners.
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33. While broad-based BEE mechanisms aim to broaden the beneficiary base to include
all black investors, management, employees, suppliers and communities, narrow-
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based BEE mechanisms limit their beneficiary base to those who have the necessary

opportunity, experience and resources to acquire an equity stake or be appointed
into senior managerial positions.

34. Furthermore, narrow-based BEE mechanisms may result in the prevalence of
fronting’ to circumvent the ownership and management requirements of BEE,

Harmonisation of Recognition, Measurement and Reporting Méchanlsms for
Broad-based BEE "

35.The differences in the election of broad-based BEE and narrow-based BEE
mechanisms by different industries, severely hampers the harmonisation of
recognition, measurement and reporting of BEE across govermment and industry.

36. Another prevalent mismatch is illustrated by the proposals of some industry charters,
where enterprises measure themselves in terms of a broad-based BEE scorecard,
while setting narrow-based, ownership requirements for their suppliers and business

partners. This can result in implementation gaps and conflicts when different charters
are implemented.

Transitional Provisions

37. Itis envisaged that all BEE policy instruments applied 12 months after the release of
this Code will be based on a broad-based mechanism. BEE status will be measured
as a score based on the BEE scorecard, rather than solely on the percentage of
ownership held by black people. No reporting in terms of a narrow-based mechanism
will qualify for any percentage score in terms of any broad-based BEE scorecard,
subsequent to the 12-month transitional period after the release of this Code.
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Example A: Proposed preferential procurement indicators and reporting
structures for industry charters and enterprise initiatives

Excellent Contributors to BEE 100% R 75,000,000 R 75,000,000
Good Contributors to BEE 75% R 240,000,000 | R 180,000,000
Satisfactory Contributors to BEE | 50% R 374,500,000 |R 187,250,000
Limited Contributors to BEE 0% R 152,000,000 |RO

Total Preferential procurement Status R 841,500,000 | R 442,250,000
Preferential procurement Percentage 52.6%

The comparalive weighting, actual spend and weighted spend are included for
illustrative purposes, whilst the actual comparative weighting and reporting mechanisms
are presented in the Procurement statements of the Codes of Good Practice and in the

different industry charters.
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STATEMENT 040:
GLOSSARY

Abstract

This statement provides a glossary for the terms and definitions used in the Codes of
Good Practice.
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Introduction

01. This statement provides a glossary of all relevant black economic empowerment
terms and definitions applicable to the Codes of Good Practice. |

Glossary

02. “The Act” refers to the Broad-Based Black Economic Empowerment Act 2003, (Act
no.53 of 2003).

03. “Accredited BEE Rating Agencies” are enterprises that have been accredited by
SANAS on behalf of the dti, who meet the minimum technical and black economic
empowerment criteria for rating agencies. The main role of the BEE rating agencies
is to provide an independent opinion on the broad-based black economic
empowerment status of enterprises. An accredited BEE rating agency must have
the capacity to evaluate, verify and confirm the BEE status of enterprises using the
broad-based BEE scorecard as presented in Statement 000. An accredited BEE
rating agency cannot issue an opinion on an enterprise with which it has a conflict of
interest.

04. “BEE Scorecard” a scorecard for the measurement of broad-based black economic
- empowerment for a particular Enterprise as set forth in terms of statement 000 of the
Code of Good Practice issued under the Act.

05. “Beneficially Owned or Beneficially Interested” in relation to a share or like
instrument, shall include, without limitation, the right to receive dividends and
capital distributions in respect of, and exercise the votes attached to, that share or

like instrument.

06. “Black Economic Empowerment (BEE)” is as defined in the Strategy for Broad-
Based Black Economic Empowerment. It is defined as an integrated and coherent
socio-economic process that directly contributes to the economic transformation of
South Africa and brings about significant increases in the numbers of black people
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that manage, own and control the country’s economy, as well as significant
decreases in income inequalities.

07. “Black people” is as defined in the Broad-based Black Economic Empowerment
Act no. 53 of 2008, save that it is limited to South African citizens. In terms of the
implementation of the Codes of Good Practice, the term is further defined as
Africans, Coloureds and Indians who are South African citizens. For avoidance of
doubt, this term does not include juristic persons or any form of Enterprise other
than a sole proprietor. With regard to this definition, "black women" means black
people who are women and "black designated groups" means black people who
are also workers, youth, people with disabilities or people living in rural areas.

08. “Broad-Based BEE Status” is measured as per the broad-based BEE scorecard in
the BEE Codes of Good Practice or in a Gazetted industry charter. It is referred to as
the BEE progress or status of an economic entity, and the different preferential
categories include:

a) Excellent contributor to broad-based BEE - total score of 80% and above
b) Good contributor to broad-based BEE - total score of 65% to 79.9%

c) Satisfactory contributor to broad-based BEE - total score of 40% to 64.9%
d) Limited contributor to broad-based BEE - total score of below 40%

10. “Broad-based Black Economic Empowerment (Broad-Based BEE)” is defined
in the Broad- based Black Economic Empowerment Act no.53 of 2003. The Act
defines it as the economic empowerment of all black people including women,
workers, youth, people with disabilities and people living in rural areas through
diverse but integrated socio-economic strategies that include, but are not limited to:
a) increasing the number of black people that manage, own and control enterprises
and productive assets,

b) facilitating ownership and management of enterprises and productive assets by
communities, workers, co-operatives and other collective enterprises,

¢) human resource and skills development,

d) achieving equitable representation in all occupational categories and levels in the
workforce, ' ' |
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e) preferential procurement and
f) investment in enterprises that are owned or managed by black people.

11. “Broad-based Benefit Scheme” means a scheme whereby a trust; a company, as
constituted in terms of section 21 of the Companies Act 61 of 1973; a non profit
organisation or a voluntary association representing a broad base of beneficiaries
(such as a community or a broad-based group of natural persons including, without
limitation, women, workers and/or employees, youth, the disabled and people living
in rural areas); participates in the equity of an enterprise on behalf of targeted
beneficiaries for their benefit (whether direct or indirect). This definition shall not
include a trust or a voluntary association where same is used for purely commercial
reasons unrelated to community or broad-based benefit. For the avoidance of doubt,
any employee share scheme or similar scheme which is constituted using a trust; a
company constituted in terms of section 21 of the Companies Act 61 of 1973, a non
profit organisation or a voluntary association; is deemed to be a broad-based benefit

scheme.

12. “The Codes of Good Practice” refer to the Codes of Good Practice as
contemplated by section 9 of the Act.

13. “Council” means the Black Economic Advisory Council established by section 4 of
the Act.

14. “Defined Benefit Funds” is defined in the Pensions Fund Act no. 24 of 1956 (as
amended). The Act defines such pest-employment benefit plans as plans under
which an enterprise is obliged to provide the agreed benefits to current and former

employees.

15. “Defined Contribution Funds” is defined in the Pensions Fund Act no.24 of 1956
(as amended). The Act defines such post-employment benefit plans as plans under
which an enterprise and an employee pay fixed contributions into a separate entity or
a fund and have no legal or constructive obligation to pay further contributions if the
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fund does not hold sufficient assets to pay all employee benefits relating to employee
service in the current or prior periods,

16. “dti” Department of Trade and Industry

17. “Economic interest” means a member's entitlement to receive any payment from
an enterprise which arises by virtue of the member's holding an equity interest. Any
entitlement of a member to receive any payment consequent to the winding up of an
enlerprise is expressly included within the definition of economic interest. A member's
entitlement to any payment arising on any other basis shall not be __d__eemed to be
econbmic; interest unless such entitlement is without a commercial rationale. or is
intended to circumvent the objectives of the Act. Terms and concepts"analogous to
economic interest include, but are not limited to:

a) a shareholder's entitlement fo dividends of a company limited by shareholding or
a co-operative society,

b) a partner’s entitlement to share in the distributions of a partnership, and

¢) a beneficiary's entitlement to share in the distributions of a trading trust.

18. “Enterprise” the persQn(s) conducting a business, trade or profession in the
Republic of South Africa which is recognised in terms of the laws of the Republic of
South Africa, whether or not such an enterprise is incorporated.

19. “Equity interest” in relation to a member, means that portion of the equity which the
individual members of an enterprise have as claims against the enterprise or against the
other members of that enterprise, as the case may be, expressed as a percentage of the
total equity in that enterprise. Analogous terms and concepts include, but are not limited
to:

a) shares in a company, or similar instruments conferring a right in respect of a
campany,

b) limited by shareholding or in a co-operative society,
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¢) members’ interests in a close corporation,
d) a partnership interest in a partnership, and

e) a beneficiary share in a trading trust

20. “Equity” in relation to any form of enterprise, means the capital invested in that
enterprise im fespebt of which the members have a claim against the enterprise or
against the other members of that enterprise. Equity does not include any amounts
‘advanced by a member to an enterprise on loan, provided thar; in certain circumstances
referenced below, the settlement of a loan may be deemed an economic interest, in
which case, and for that limited purpose, equity may include such a loan. Analogous
terms and concepts include, but are not limited to:

a) issued share capital in a company limited by shareholding or in a co-operative
society,
b) the total of members’ interests in a close corporation,

c) the total interest of all of the partners in a partnership, and

d) the total capital value of a trading trust or of a sole proprietorship.

21. “Fair Market Value” shall mean a valuation of an equity interest in an enterprise,
determined by a suitably qualified person using the methodology set out in statement
AC133 of the Generally Accepted Accounting Practice applicable in the Republic of
South Africa, as amended or substituted from time to time. -

22. “Flow Through Principle” refers to the principle applied when determining the
entitlement of Black people, Black women and Black designated groups to exercise
Voting Rights in or to share in Economic Interest of an Enterprise, regard is had solely to
Voting Rights and/or Economic Interest to which Black people, Black women and Black
designated groups (as the case may be) who are natural persons are entitled. To the
extent that an entitlement to Voting Rights and/or Economic Interest is held by juristic
persons, regard will be had to Voting Rights and/or Economic Interest to which Black
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people, Black women and Black designated groups (as the case may be) who are
natural persons are entitled in that juristic person. The same principle will apply
throughout the chain of ownership by juristic persons until such time as that chain
terminates in the entitlement of a natural person who is a Black person, Black women
and Black designated groups (as the case may be) to such Voting Rights and/or
Economic Interest, ‘

23. “Fronting” is defined as any entity, mechanism or structure established in order to
circumvent the BEE requirements as required under various policy instruments. Fronting
structures generally claim a higher BEE status than the actual substantive economic
benefits flowing to black beneficiaries. The claims can be in the form of direct ownership,
human resource development and indirect ownership components as per the balanced
scorecard. ' '

24. “Governing Body” a conceptual body whose representatives’ main tasks consist of
determining and formulating policy and strategic planning, or planning, directing and co-
ordinating the policies and activities of the enterprise.

25. “Indirect Ownership Scheme” in this statement, means any scheme whereby (a)
person(s) own(s) an equity interest in an enterprise on behalf of third party beneficiaries
and where there is no direct and participative exercise of voting rights by such third party
beneficiaries. An indirect ownership scheme includes, without limitation, a broad-based
benefit scheme as well as post-employment benefit plans, insurance funds, mutual
funds, private equity funds and similar lawful collective investment schemes.

26. “Limited contributor to broad-based BEE” is measured as per the broad-based
BEE scorecard in the BEE Codes of Good Practice or in a Gazetted industry charter. It is
measured as a total score of below 40%.
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27. “Member” (in relation to any form of enterprise), is defined as a person having an
equity interest in the equity of that enterprise. Analogous terms and concepts include,
but are not limited to:

a) a shareholder of a company limited by shareholding or in a co-operative sociely,

b) a member of a close corporation, '

¢) a partner in a partnership,

d) a beneficiary in a trading trust, and

e) the sole proprietor in a sole proprietorship.

28. “Minister” is as defined in the Broad Based Black Economic Empowerment Act
no.53 of 2003, as the Minister of Trade and Industry.

' 29. “Narrow-based BEE status (categories of BEE enterprises)” refers to the
categorisation of companies and economic en tities by their ownership and management
status. These include but are not limited to:

a) “black enterprise” defined in terms of Appendix B to the Strategy Document
for Broad-Based Black Economic Empowerment, as a company or economic
entity that is 50,1% owned by black persons and where there is substantial
management control by black people. Ownership refers to economic interest,
whilst management refers to the membership of any board or similar
governing body of the enterprise.

b) “black empowered enterprise” is, in terms of Appendix B to the Strategy
Document for Broad-Based Black Economic Empowerment, defined as one
that is at least 25,1% owned by black persons and where there is substantial
management control by black people.

c) “black engendered enterprise” (black women owned enterprise) is one
with at least 25,1% representation by black women within the black equity
and management portion. |

d) “community or broad-based enterprise”, in terms of Appendix B to the
Strategy Document for Broad-Based Black Economic Empowerment, has an
empowerment shareholder who represents a broad base of members.
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30. “Organ of state” is defined in the Broad Based Black Economic Empowerment Act
no. 53 of 2003. The Act refers to the definition in the Public Finance Management Act
no. 1 of 1999 (PFMA). It is defined as a national or provincial department; a municipality
as contemplated in the Constitution; Parliament; a provincial legislature; constitutional
institutions listed in Schedule 1 of the PFMA, as well as the major and other public
entities listed in Schedule 2 and 3 of the PFMA.

31. “Ownership Targets” means the largeted percentages of the fotal economic
interests and voting rights to which members who are black people are entitled, as
calculated in terms of statement 100. In terms of Statement 100 issued as a Code of
Good Practice under the Act, the ownership target for BEE scorecards completed in
compliance with that statement is 25% in respect of economic interest and 25% plus one
vote, in respect of voting rights. Other Codes of Good Practice may specify different
ownership targets for their own purposes.

32. “Rights Limitation” in this statement means a pledge of equily interest by a
member pufsuant to the acquisition by that member of that equity interest as well as any
other legal and/or commercial mechanism implemented in relation to an acquisition of an
equity interest to which voting rights and/or economic interests attach, and which is
designed to:

a) reserve to any other person other than the member, the benefits of that equity
interest or of the voting right and/or economic interest attached to that equity
interest for whatsoever purpose, whether generally or specifically, or for a fixed

- period, or until, or upon, the occurrence of some event; or

b) withhold, defer or restrict, in any manner, the exercise of a voting right and/or

" receipt of economic interest by a member for whatsoever purpose, whether
generally or speciﬁcalty, or for a fixed period, or until or upon the occurrence of
some event.

For the avoidance of doubt, a common "put" or "call" option granted by members to
other members of the same enterprise, will not constitute a rights limitation unless
the exercise price of the "call" or "put" option is less than fair market value.
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33. “The Strategy” refers to the Broad-based Black Economic Empowerment Strategy
published by the Department of Trade and Industry under section 11 of the Act.

34. "Superannuation Scheme" means a "provident fund", a "pension fund" arid a
‘retirement annuity fund" as defined in Schedule 2 of Income Tax Act 58 of 1962.

35. "Unrestricted" The term 'Unrestricted" used in relation to Voting Rights or
Economic Interest means that such Voting Rights and/or Economic Interest (as the case
may be) are not subject to a Restriction. For the avoidance of doubt, any lawful
arrangement whereby a Member agrees, in writing, to a limitation upon their right to
alienate any portion of the Equity Interest owned by them for a fixed period of time shall
not constitute a Restriction.

36. “Voting Right” (in relation to a member) is the level of control exercised by that
member over the affairs of the enterprise. The voting right of a member is expressed as
a percentage of the votes to which that member is entitled, over the total number of
voles to which all members of that enterprise are entitled at a meeting of the members.
Analogous terms and concepts include, but are not limited to:
a) the percentage of votes held by a shareholder of a company or a co- _
operative,
b) society at a meeting of the shareholders,
c) the percentage of votes held by a member of a close corporation at a meeting
of the members, and
d) the percentage of votes held by a partner at a partnership meeting.

37. Weighting: the percentage of a BEE scorecard allocated to the measurement of a
particular element of Broad-based BEE such as ownership, management, employment

equity, etc
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CODE 000: BROAD-BASED BLACK ECONOMIC EMPOWERMENT FRAMEWORK

STATEMENT 050:
ACCREDITATION OF BEE RATING AGENCIES

Abstract

This statement outlines the criteria to be used in accrediting BEE rating agencies. The
structural, human resources, information and process requirements for BEE rating
agencies are explained. The function and responsibilities of rating agencies are outlined.
The role played by SANAS in the accreditation of BEE rating agencies is described.

The BEE Codes of Good Practice are to be applied in the development, evaluation
and monitoring of BEE charters, initiatives, transactions and other implementation
mechanisms. The statement contains basic principles and essential
considerations, as well as guidance in the form of explanatory, and other,
material.

To understand and apply the basic principles and essential procedures together
with the related guidance, it is necessary to consider the whole text of the Codes,
not only specific sections of the text that are highlighted. The practitioners cannot
depart from the basic principles as set out in the Codes. The Codes need only be
applied to material matters. |
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) 4 INTRODUCTION

1.1 Black Economic ‘Empowerment (BEE) rating agencies can accelerate the
achievements of the South African economy in its drive towards sustainable Broad-
Based BEE. '

2. OBJECTIVES

2.1 This Statement aims to clarify the roles of BEE rating agencies, and specify the
criteria by which they will be accredited by SANAS on behalf of the Department of
Trade and Industry (the dti). b

2.2 This Statement is to be used by SANAS to accredit BEE ratiﬁg agencies, as well as
by the rating agencies when auditing the BEE Status of entities

3. DEFINITIONS
For the purpose: of this Statement the following terms have the following meanings
assigned to them. '

3.1 Evaluation means assess, verify and validate the BEE status of entities.

32  Accredited BEE Rating Agency: s defined in Statement 040: Glossary to the
Code of Good Practice K ' ' :

3.3 the dti;
The Department of Trade and Industry

3.4 SANAS
South African National Accreditation System

3.5  Consultancy: The provision of BEE related services to management of entities

these services include participating in any activity to aid an enterprise to implement its

BEE strategy. Examples of consultancy include but are not limited to the following:

a) Coaching or facilitating the BEE process on behalf of an enterprise towards the
development and implementation of activities leading to BEE compliance;
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b) Preparing or producing manuals or procedures

Arranging training and participaling as a lrainer is not considered consultancy, provided
that, where training relates to the BEE process, it must be confined to providing generic
information and advice that is freely available in the public domain, i.e. the trainer should
not provide enterprise-specific solutions.

Giving guidelines to entities as to what they need to comply with is not considered
consultancy.

4. ‘THE ROLE OF BEE RATING AGENCIES

4.1  Assess, verify and validate BEE information for decision-making

BEE rating agencies should assess, verify and validate both disclosed and undisclosed
BEE related information of entities. The verification thereof should be based on the
principles contained in the broad based BEE Codes of Good Praclice, as well as the
relevant gazetted industry charters.

4.2 Evaluate BEE transactions and scenarios .
BEE rating agencies shall evaluate the BEE transactions/scenarios to determine the
effective creation and/or enhancement of economic wealth to black people. The
evaluation shall be based on all the components of broad based BEE and shall ensure
that the transactions/scenarios reflect the aims of these components in the
empowerment of black people. This may include giving indicative ratings based on
scenarios presented by an enterprise. The BEE rating agencies also have a
responsibility to identify and report to the dti any material deviations from the reported
and the actual BEE benefits in a transaction.
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5. THE ACCREDITATION ROLE OF SANAS ON BEHALF OF the dti

" 5.1 SANAS, as the national accreditation body, operates in compliance with the
requirements for accreditation bodies as defined in the International standard
ISO/IEC Guide 61. BEE Rating Agencies are required to apply to SANAS for
accreditation and rating. SANAS on behalf of the dti will accredit and rate BEE
Rating Agencies in terms of the accreditation criteria set out in this Statement for
Rating Agencies. '

5.2  As from the effective date of this Statement, BEE Rating Agencies will have a 90
days grace period, after which they may only perform BEE ratings if such an
agency has been accredited in line with the dfi requirements in this regard.

5.3  All previous ratings conducted by the accredited BEE Rating Agencies prior to

~ the accreditation must be updated within 6 months of the effective date of this

Statement to reflect all principles and methodologies encapsulated in this
Statement.

5.4  After the grace period, all previous rating conducted by non-accredited BEE
" Rating Agencies will not be acceptable as an opinion on BEE status of entities.

6. PRINCIPLES
6.1 General

6.1.1 Principles outlined in this Statement are fundamental and are not presé:ripﬁve
| requirements. This Statement does not give specific requirements for all situations that
can occur, however these principles should be applied as guidance for the decisions that
may need to be made for unanticipated situations.

6.1.2 The overall aim of rating is to give confidence to all parties that rely upon the
rating. The value of rating is public trust achieved through gaining the confidence of all
these patrties, which includes but are not limited to:
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a) The BEE Rated Entities that are the clients of the BEE Raling Agencies;
b)  The customers of the BEE Rated Entities;

c) Governmental authorities;

d) Non-governmental entities;

e) Consumers and other members of the public.

6.1.3 Principles for inspiring confidence include:

a) Impartiality

Impartiality is the actual and perceived presence of objectivity. Objectivity means that
conflicts of interest do not exist or are resolved so as not to adversely influence
subsequent activities of the BEE Rating Agency. Synonyms that are useful in conveying
the element of impartiality are: objectivily, independence, freedom from confiict of
interests, freedom from bias, lack of prejudice, neutrality, fairness, open-mindedness,
even-handedness, detachment and balance. |

Being impartial, and being perceived to be impartial, is necessary for a BEE Rating
Agency to deliver a rating that provides confidence. !t. is recognised that the source of
revenue for a BEE Rating Agency is the client paying for its service and that this is a
potential threat to impartiality. In order to obtain and maintain confidence, a BEE Rating
Agency has to be able to demonstrate that its decisions are based on objective evidence
and that its decisions are not improperly influenced by other interests or by other parties.

Threats to impartiality include:
« Self-interest threats - threats that arise from person or enterprise acting in their
own interest, for example financial self-interest.

« Self-review threats - threats that arise from a person or enterprise reviewing the
work done by themselves. For example; evaluating the BEE compliance of a
client to whom the BEE Rating Agency provided consultancy

*  Familiarity (or trust) threats - threats that arise from a persoﬁ or body being too
familiar or trusting of another person instead of seeking evaluation evidence to
base the rating conclusion on
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* Intimidation threats - threats that arise from a person or enterprise having a
perception of being coerced openly or secretively, such as a threat to be replaced
or reported to a supervisor.

b) COmpetenoe

Competence is the demonstrated ability to effecfrvefy apply knowledge and skills. The
competence of the personnel supported by the infrastructure of the agency is necessary
for the BEE Rating Agency to deliver a rating that provides confidence.

c) Responsfbim]r

The client enterpnse not the BEE Rating Agency has the responsibility for confonmty
with the requirements for BEE Rating. The BEE Rating Agency has the responsibility to
carry out a factual, thorough evaluation of an enterprise’s BEE status, and based on the
result to grant a BEE rating. '

d) Openness

Openness is access to or disclosure of information. A BEE Rating Agency needs to
provide public access to, or disclosure of, appropriate and timely information about the
evaluation and rating process and about the rating status of any enterprise in order to
gain confidence in the integrity and credibility of the BEE rating.

A BEE Ratr'hg Agency needs to piro'.fide appropriate access or disclose to specific
interested parties non-confidential and non-proprietary information about the results of
specific evaluations (e.g. evaluations in response to complaints), in order to gain and
maintain confidence.

e)  Confidentiality

In order to gain access to the privileged information that is needed for the BEE Raling
Agency to adequately assess the requ:rements for BEE rating, a BEE Rating Agency
needs to keep any pmpnetary mfonnatron about an enterprise confidential. A BEE
Rating Agency may disclose an enterprise’s actual rating result, without compromising
the confidentiality of the information supporting the rating outcome.
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/] Resolution of complaints

Parties that rely on ratings made by accredited BEE Rating Agencies expect to have
complaints investigated, and if these are found to be valid, they need to have confidence
that the complaints will be appropriately addressed and that a reasonable effort will be
made to resolve the complaint (Refer also to section 11.7). An appropriate balance
between the principles of openness and confidentiality, including resolution of
complaints, is necessary in order to demonstrate integrity and credibility.

7. GENERAL REQUIREMENTS
7.1 General

7.1.1 A BEE Rating Agency should internally display a positive and utmost commitment
fo all seven indicators of the Broad Based BEE Strategy scorecard as set out by the dti,
and shall demonstrate the highest level of contribution towards these key indicators (i.e.

65%).

These indicators include:
* Black ownership
» Black management & control
¢  Employment equity
» Skills development
* Affirmative procurement
* Enterprise development
* Residual factor

7.1.2 BEE Rating Agencies should be seen as being both factually and percép’tuaﬂy
independent from their rated entities, and should avoid any circumstances that rise or
may potentially give rise to a conflict of interest between the various parties. Should
such circumstance arise, the full nature thereof must immediately be disclosed to all
parties involved and prior consent must be given before any further evaluation activities

is underiaken.
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7.2  Legal and contractual matters

7.2.1 Legal responsibility _
The BEE Rating Agency shall be a legal enterprise, or a defined part of a legal
enterprise, such that it can be held legally responsible for all its activities

7.2.2 Ownership

BEE Rating Agencies should not hold a substantial equity share or any of the voting
rights of a client to be rated which might enable it to significantly influence any of the
decisions making processes within the enterprise. When evaluating the type of financial
interest, consideration should be given to the fact that financial interest range from those
where the individual has no control over the investment vehicle to those where the
individual has control over the financial interest or is able to influence investment
decisions. The provisions of this statement do not exclude the holding of a minority
interest or listed share where the total shareholding does not constitute a substantial
shareholding if compared to the total amount of shares issued by the enterprise. The
materiality of such financial interest needs to be evaluated to ensure that the
independence of the BEE Rating Agency is not impaired. Disclosure of material financial
interest in the rated enterprise needs to be disclosed to the dlti in accordance with sound
corporate governance principles.

7.2.3 Investment through other equity and/or debt instrument

BEE Rating Agencies should not be a party to a debt-creating agreement between itself
and client to be rated, where such an agreement factually encumbers or is perceived to
encumber the agency in the execution of its professional discretion and objectivity
towards the BEE assessment for the client. The provision of this statement does not
necessarily preclude the BEE Rating Agency from entering into such agreements where
itis the normal business of the client to provide such services and it is entered into under
conditions not more favourable than those provided to the general public at large.

7.2.4 Rating Agreement
The BEE Rating Agency shall have a legally enforceable agreement for the provision of
services to its rated entities.
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7.2.5 Responsibility for BEE rating decisions
The BEE Rating Agency shall retain authority and shall be responsible for its decisions
relating to the BEE rating

7.3  Management of impartiality

7.3.1 The BEE Rating Agency shall have and demonstrate commitment to impartiality
in the BEE rating activities especially through its top management structures. The BEE
Rating Agency shall have a publicly available statement that it understands the
importance of impartiality when managing conflict of interest and that it ensures
objectivity when carrying out its activities.

 7.3.2 The BEE Rating Agency and any part of the same legal enterprise should not
offer or provide BEE consultancy. However, where a group provides both, a solid divide
(separate legal companies under a holding group) must be-in place so that there is no
actual or perceived link between the two subsidiary companies, which would cause a
conflict of interest. Measures taken to ensure impartiality should be well documented.

7.3.3 The BEE Rating Agency shall identify, analyse and document the possibilities for
confilict of interest arising from providing its services including any conflicts arising from
its relationships. Having relationships does not necessarily present a BEE Rating
Agency with a conflict of interest. ~ However, if any relationship creates a risk to
impartiality, the BEE Rating Agency shall document how it eliminates or minimises such

risk.

7.3.4 The BEE Rating Agency shall ensure that activities of other bodies do not affect
the confidentiality, objectivity and impartiality of its activities. . The BEE Rating Agency
shall avoid any situation that would create a conflict of interests arising from the activity

of any other body.

7.3.5 The BEE Rating Agency shall not provide a BEE rating on an enterprise that has
received BEE consultancy from that Rating Agency, where the relationship between the
consultancy body and the BEE Rating Agency poses an unacceptable threat to the
impartiality of the BEE Rating Agency.
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Allowing a minimum period of two years to elapse following the end of the BEE
consultancy is one way of reducing the threat to impartiality to an acceptable level,

A relationship that threatens impartiality between the BEE Rating Agency and BEE
consultancy body may be based on ownership, governance, management, personnel,
shared resources, finances, contacts, marketing, and payment of a sales commission or
other inducement for the referral of new rated entities, etc.

7.3.6 BEE consultancy and BEE rating shall not be marketed together. The BEE
Rating Agency shall take adequate measures to prevent a consultancy body from stating
or implying that BEE rating would be simpler, faster or less expensive if a specified BEE
Rating Agency is used. Similarly, a BEE Rating Agency shall not state or imply that BEE
rating would be simpler, faster or less expensive if a specified consultancy body is used.
The BEE Rating Agency activities shall not be mameted as linked with the activities of a
body that provides BEE consultancy.

7.3.7 All BEE Rating Agency personnel, either internal or external, or committees,
which could influence the rating activities, shall act impartially and shall not allow
commercial, financial or other pressures to compromise impartiality.

7.3.8 To ensure that there is no confiict of interests, personnel who have provided BEE
consultancy including those acting in a managerial capacity, shall not be employed to
take part in a rating evaluation or the rating process if they have been involved in BEE
consultancy for the enterprise in question, within the last two years.

7.3.9 BEE Rating Agencies shall require personnel, internal and external, to declare
any situation known to them that may present them or the BEE Rating Agency with a
confiict of interest. BEE Rating Agencies shall use this information as input to identifying
threats to impartiality raised by the activities of such personnel or by the organisations
~ that employ them and shall not use such personnel, internal or external, unless they can
demonstrate that there is no confiict of interests.
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The fact that the evaluators’ employer is known to have provided BEE consultancy within
the last two years, for the enterprise under evaluation, is likely to be considered as a

high threat to impartiality.

If a member of the rating team, or their inmediate family member, has a direct financial
interest, or a material indirect financial interest, in the rating client, the self-interest threat
created would be so significant the only safeguards available to eliminate the threat or
reduce it to an acceptable level would be to:

a) Dispose of the direct financial interest prior to the individual becoming a
member of the rating team;

b) Dispose of the indirect financial interest in total or dispose of a sufficient
" amount of it so that the remaining interest is no longer material prior to the
individual becoming a member of the rating team; or

c) Remove the member of the rating team from the rating engagement.

7.4  Liability and financing

7.4.1 The BEE Rating Agency shall evaluate the significant risks arising from its rating
activities and demonstrate that it has arrangements (e.g. insurance or reserves)
to cover liabilities arising from its operations in each of the geographic areas in
which it operates.

7.4.2 The BEE Rating Agency shall evaluate its finances and sources of income and
shall be able to demonstrate that commercial, financial or other pressures do not

compromise its impartiality.

8. STRUCTURAL REQUIREMENTS

8.1  Structure and top management of BEE Rating Agencies
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8.1.1 The Organisational structure of the BEE Rating Agency shall be such as to give
confidence in its activities.

8.1.2 The BEE Rating Agency shall identify the top management (board or equivalent
governing body of persons) having overall authority and responsibility for each of
the following, where relevant:

a) Development of policies relating to the operation of the agency;

b) Supervision of the implementation of the policies and procedures;

c) Supervision of the finances of the body;

d) Performance of evaluations and ratings;

e) Decisions on BEE ratings;

f) Delegation of authority to committees or individuals, as required, to
undertake defined activities on its behalf;

g) Providing adequate, qualified resources for its activities

8.1.3 The BEE Rating Agency shall document the organisational structure, showing
duties, responsibilities and authorities of management and other rating personnel and
any committees.

(When the BEE Rating Agency is a defined part of a legal enterprise, the structure shall
include the line of authority and the relationship to other parts within the same legal
enterprise.) '

8.1.4 The BEE Rating Agency shall have formal rules for the appointment, terms of
reference and operations of any committees that are involved in the rating activities.

8.2 ' Safeguarding impartiality

The composition, terms of reference, duties, authorities and responsibilities of any
committee involved in the rating process, shall be formally documented and authorised
by the top management of the BEE Rating Agency to ensure:

a) Representation of a balance of interests such that no single interest
predominates;
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b) Access to all the information necessary to enable it to fulfil its functions;
9. HUMAN RESOURCE REQUIREMENTS
9.1 Competence of management and personnel

9.1.1 The BEE Rating Agency shall have processes to ensure that appropriate
personnel have up-to-date knowledge relevant to BEE criteria. It shall determine the
competence required (including experience and the level of training). Where applicable,
it shall determine any other qualification requirements for demonstrating competence
prior to authorisation to carry out specific functions.

9.1.2 In determining the competence requirements for their personnel performing the
different activities involved in BEE rating the BEE Rating Agency shall address the
functions undertaken by management and administrative personnel in addition to those
directly performing evaluations and rating functions.

9.1.3 The BEE Rating Agency shall have access to the necessary expertise for advice
on matters directly relating to BEE rating. Such advice may be provided externally or by

BEE Rating Agency personnel.
9.2  Personnel involved in the rating process

9.2.1 The BEE Rating Agency shall, irrespective of the use made of external or
temporary resources have as part of its own enlerprise, personnel having sufficient
competence for managing the BEE rating.

9.2.2 The BEE Rating Agency shall employ or have access to a sufficient number of
ratingf-eva!uato.rs, including team leaders.

9.2.3 The BEE Rating Agency shall make clear to each person concerned his or her
duties, responsibilities and authorities.
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9.2.4 The BEE Rating Agency shall have defined processes for selecting, training,
formally authorising and monitoring evaluators and experts used in the rating process.
The initial competence evaluation of an evaluator shall include observing an on-site
rating undertaken by the person being evaluated.

9.2.5 The BEE Rating Agency shall have a process for ensuring that the assessors it
uses (including team leaders) are competent for evaluating specific areas of the
elements of the Broad Based Black Economic Empowerment scorecard..

9.2.6 The BEE Rating Agency shall ensure that assessors and, where needed,
experts, are familiar with rating processes, BEE rating requirements, methodology and
other relevant requirements. The BEE Rating Agency shall give evaluators and experts
access lo an up-to-date set of documented procedures giving evaluation instructions and
all relevant information on rating operations.

9.2.7 The BEE Rating Agency shall use assessors and experts onfy for those activities
where they have demonstrated competence.

9.2.8 The BEE Rating Agency shall identify training needs and shall offer or provide
access to specific training to make its Evaluators and experts knowledgeable in the BEE
rating requirements and processes.

9.2.9 The group or individual which taking the decision on BEE rating shall have
knowledge and experience sufficient to evaluate the BEE evaluation processes and
related recommendations of the Evaluation team.

9.2.10 The BEE Rating Agency shall ensure the satisfactory performance of personnel
involved in the evaluation and BEE rating process. There shall be documented
procedures and criteria for monitoring the performance of all persons involved based on
the frequency of their usage and the level of risk linked to their activities. In particular,
the BEE Rating Agency shall review the competence of its personnel in the light of their
performance in order to identify training needs.
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9.2.11 The BEE Rating Agency shall have appropriate documented requirements for
monitoring the performance of its Evaluators and experts. These requirements shall
include a combination of on-site observation, review of evaluation reports and feedback
from rated entities or from the market. This monitoring shall be designed in such a way
as to minimise the disturbance of the normal processes of rating especially from the
client’s viewpoint.

9.2.12 The BEE Rating Agency shall periodically observe the performance of each
evaluator and expert on-site. The frequency of on-site observations shall be based on
" need determined from all monitoring information available.

9.3 Use of individual external Evaluators and external experis

The BEE Rating Agency shall require external evaluators and external experls to have a
written agreement by which they commit themselves to comply with applicable policies
and procedures as defined by the BEE Rating Agency. The agreement shall address
aspects relating to confidentiality and to independence from commercial and other
interests, and require the external evaluators and external experis to notify the BEE
‘Rating Agency of any existing or prior association with any enterprise they may be
assigned to evaluation.

9.4 Personnel records

The BEE Rating Agency shall maintain records of relevant qualifications, training
experience and competence of each person involved in the rating process. In addition,
for external evaluators and external experts, the BEE Rating Agency shall maintain up-
to-date records of affiliations and professional status. :

9.5 Outsourcing

9.5.1 The BEE Rating Agency shall have a process in which it describes the conditions
under which outsourcing may take place. The BEE Rating Agency shall have a legally
enforceable agreement covering the arrangements, including confidentiality and conflict
of interests, with each outsourced body.
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9.5.2 Decision-making regarding BEE ratings shall never be outsourced.

9.5.3 The BEE Rating Agency shall:

a) Take full responsibility for all evaluations outsourced to another body;

b)  Maintain its responsibility for granting a BEE rating;

¢) Ensure that the outsourced body uses individuals that conform to the applicable
provisions of this Statement, including comperence impartiality and confidentiality
and BEE status;

d) Ensure that the outsourced body uses individuals that are not involved, either
directly or through any other employer, with an enterprise to be evaluated, in such
a way that impartiality could be compromised; and

e) Obtain the consent of the enterprise being evaluated to use a given outsourced
body.

9.5.4 The BEE Rating Agency shall have documented procedures for the quahf.'canon
monitoring and records of all outsourced bodies used for evaluations.

10. INFORMATION REQUIREMENTS

10.1 Disclosable Information

10.1.1 The BEE Rating Agency shall maintain and prowde upon request, information
- about its activities to SANAS

10.1.2 Information the BEE Rating Agency provides to any rated enterprise or to the
marketplace, including advertising, shall be accurate and not misleading.

10.1.3 The BEE Rating Agency shall make publicly accessible information about BEE
- ratings granted.

10.1.4 On request from SANAS, and or the rated enterprise, the BEE Rating Agency
shall provide means to confirm the validity of a given rating.
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10.1.5 The BEE rating agencies shall provide to SANAS upon completion of each rating

10.2

the BEE balanced scorecard of the enterprise rated. (This information will not be
made publicly available, it will be used by the dti for monitoring and analysis

purposes)

BEE rating certificates

10.2.1 The BEE Rating Agency shall provide by any means it chooses a BEE rating
certificate to the client. - :

10.2.2 The effective date on a rating certificate shall not be before the date of the rating

decision.

10.2.3 The rating certificate shall identify:

a)

b)
c)
d)
e

,
9

The name and identifiable physical location(s) of each site of the client enterprise
that is BEE rated;

- The dates of granting BEE rating and validity;

The expiry date of the rating certificate;

A unique identification number;

The standard and/or normative document including issue and/or revision used to
evaluate the client;

The name and/or mark/logo of the BEE Rating Agency.

The scorecard against which the enterprise is being rated.

BEE Rating

BEE rating certificates should show a banded total score in line with the ranges of BEE
scores. For example the ranges of scores may be as follows (as contained in Statement

040) :

» Total score of 80% and above — excellent contributor to broad-based BEE
« Total score of 65% to 79.9% — good contributor to broad-based BEE
» Total score of 40% to 64.9% — satisfactory contributor to broad-based

BEE
s Total score of 25% to 40% - limited contributor to broad-based BEE
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* Total score of below 25% - unsatisfactory contributor to broad-based
BEE

- The ranges are essential to avoid drawn-out disputes over percentage points between
different rated entities. | |

10.3. Directory of rated entities

The BEE Rating Agency shall maintain and make available to the dti a current directory
of valid rating certificates which as a minimum shall show the details outlined in . W
paragraph 10.2.3

10.4 Reference to rating and use of marks

10.4.1 A BEE Rating Agency shall have a policy goveming any mark that it authorises
rated entities to use. This shall assure, among other things, traceability back to the BEE
' Rating Agency. '

10.4.2 The BEE Rating Agency shall require that the rated enterprise:

a)  Conforms to the requirements of the BEE Rating Agency when making reference
to its rating in communication media such as the internet, documents, brochures or
advertising; '

b)  Does not make or permit any m:sleadmg statement regarding its BEE ratmg/status

s ¢ Does not use or permit the use of a BEE certificate or any part thereof in a

S misleading manner;

g Does ot use its rating/status in such a manner that would bring the BEE Rating

" Agency into disrepute and lose public trust,

¥ 10 4. 3 The BEE Ratfng Agency shall exercise proper control of ownership and lake
 suitable action to :dentrfy and deal with incorrect references to BEE rated status.
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10.5 Confidentiality

10.5.1 The BEE Rating Agency shall, through legally enforceable commitments, have a
policy and arrangements to safeguard the confidentiality of the information obtained or
created during the performance of rating activities at all levels of its structure including
committees and external bodies or individuals acting on its behalf.

10.5.2 The BEE Rating Agenicy shall inform the rated enterprise, in advance, of the
information it intends to place in the public domain. All other information, except for
information that is made publicly available by the client, will be considered proprietary
information and regarded as confidential.

10.5.3 Except as required in this Statement, information about a particular client or
individual shall not be disclosed to a third party without the written consent of the
client/individual concerned. Where the BEE Rating Agency is required by law to release
confidential information to a third parly, the rated enterprise or individual concerned
shall, unless prohibited by law, be notified in advance of the information provided.

10.5.4 Information about the rated enterprise from sources other than the rated
enterprise (e.g. complainant, regulators) shall be treated as confidential, consistent with
the BEE Rating Agency’s policy.

10.5.5 Personnel, including any committee members, contractors, personnel of external
bodies or individuals acting on the BEE Rating Agency's behalf, shall keep confidential
all information obtained or created during the performance of the rating activities.

10.5.6 The BEE Rating Agency shall have available and use equipment/facilities that
ensure the secure handling of confidential information (e.g. documents, records).

10.5.7 When confidential information must be made available to other bodies (e.g. the
dti, SANAS) the BEE Rating Agency shall inform its rated enterprise of this action.
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10.6 Information exchange between a BEE Rating Agency and its clients

10.6.1 Information on the rating process and requirements
- The BEE Rating Agency shall provide and update the following information to clients:

a) A detailed description of the initial and continuing rating process, including the
request for rating, initial evaluations and surveillance evaluations:

b) Information about the fees for request for rating, initial rating evaluation and
continuing rating;

¢) The BEE Rating Agency requirements on the prospective client:

- To conform with rating requirements;

- To make all necessary arrangements for the conduct of the rating evaluationss,
including provision for examining documentation and the access to all areas,
records and personnel for the purposes of rating and resolution of complaints.

d) Documents describing the rights and duties of clients including requirements when
making reference to its rated status in communication of any kind;

e)  Summary of the process for granting BEE rated slatus;

f)  Information on procedure for handling complaints and appeals.

10.6.2 Notice of changes by a BEE Rating Agency

The BEE Rating Agency shall give its clients due notice of any changes to its
requirements for rating. The BEE Rating Agency shall vem‘j/ that each client conforms to
the new requirements.

10.6.3 Notice of changes by a client

The BEE Rating Agency shall have enforceable arrangements to ensure that the rated

enterprise informs the BEE Rating Agency, without delay, of matters that may affect its
rated status. -

11.  PROCESS REQUIREMENTS
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The BEE rating agency shall demonstrate adequate expertise in the field of both BEE
rating and the reporting thereof.

11.1 Rating methodology

11.1.1 The BEE Rating Agency will verify; evaluate and validate to rate entities based
on the principles encapsulated in the BEE Codes of Good Practice and must include all
elements of the broad-based BEE scorecard.

11.1.2 The BEE Rating Agency must verify the information provided, in order to reach its
opinion on the BEE status of an enterprise. Simple telephonic enquiries do not
constitute verification. '

11.2 General requirements applicable to raﬁng evaluations

11.2.1 The BEE Ratmg Agency shall have a process for selecting and appointing the
rating team including the rating team leader taking into account the competence needed

to achieve the objectives of the rating.

11.2.2 The BEE Rating Agency shéﬂ have formal rules and/or contractual conditions to
ensure that each team member acts in an impartial manner. Each team member shall
inform the BEE Rating Agency prior to accepting assignment of the rating, about any
known existing, former or envisaged link to the enterprise to be rated.

11.2.3 The BEE Rating Agency shall ensure that a rating plan is established for each
rating to provide the basis for agreement regarding the conduct and scheduling of the
rating activities.

11.2.4 The BEE Rating Agency shall determine, in accordance with documented
procedures, the time needed to accomplish a complete and effective rating of the
enterprise. The time determined by the BEE Ratmg Agency, and the justification for the
determination, shall be recarded
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11.2.5 The determination of the rating programme and any subsequent adjustments
shall consider the size of the enterprise, the scope and complexity of its structure,
products and processes as well as demonstrated level of commitment to BEE and the
results of any previous ratings.

11.2.6 Where multi-site sampling is utilised for the rating of a client covering the same
activity in various locations, the BEE Rating Agency shall develop a sampling
programme to ensure proper rating of the whole enterprise. The rationale for the
sampling plan shall be documented for each client

11.2.8 The tasks given to the rating team shall be clearly defined and made known to
the client enterprise, and shall require the rating team:

a) To examine the 'srructure, policies, processes, procedures and related
documents (records) of the client enterprise relevant to the BEE requirements;
b) To determine that these contain sufficient evidence to support the BEE rating;

11.2.9 The BEE Rating Agency shall provide the name and make available background
information of each member of the rating team, with sufficient time for the client
enterprise to object to the appointment of any particular analyst or expert and the BEE
Rating Agency to reconstitute the team in response to any valid objection.

11.2.10 The rating plan shall be communicated and the dates of the rating shall be
agreed upon, in advance, with the client enterprise.

11.2.11 The BEE Rating Agency shall have a process for conducting on-site ratings.
11.3  Initial rating
11.3.1 Request for a BEE rating

The BEE Rating Agency shall require an authorised representative of the enterprise
requesting rating to provide the necessary information to enable it to establish:
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a) the general features of the enterprise, including its name, address(es) of its
physical location(s); |

b) general information such as its activities, human and other resources, functions
and relationships in a larger corporation, if any; and |

c) information concerning the enterprise’s use of consultancy relating to the BEE .

11.3.2 Review of request for a BEE rating

11.3.2.1 Before proceeding with the rating, the BEE Rating Agency shall conduct a
review of the request for rating to ensure that:

a) the information is sufficient for the conduct of the review;

b) the redufrements for rating are clearly defined, documented and have been
provided to the enterprise;

c) any known difference in understanding between the BEE Rating Agency and the
enterprise is resolved;

d) the BEE Rating Agency has the competence and ability to perform the service.
Location and number of the applicant enterprfse"s operations, time required to
complete ratings and any other points influencing activities or the rating process
shall be considered (language, safety conditions, threats to impartiality elc.)
Based on this review, they shall determine the competences it needs to include in
its rating team.

e) records of the justification for the decision shall be maintained.

11.3.2.2 Where a BEE Rating Agency is taking account of rating or other evaluations
already granted to the enterprise, it shall collect sufficient, verifiable information to justify
‘and record any adjustments to the rating programme. ' '

11.3.2.3 After having conducted the review of request for rating, the BEE Rating Agency
shall notify the enterprise that it is accepting or not accepting the request for rating. The
reasons of non-acceptance must be conveyed to the applicant (e.g. resource

constraints).
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11.3.2.4 Before commencing the rating, an agreement shall be established between the
BEE Raﬁng Agency and the enterprise which:

a) requires the enterprise to supply any information needed for its intended rating;
b) requires the enterprise to conform to the requirements for BEE rating.

11.3.2.5 The rating team shall be appointed and composed of rating analysts (and any
other experts as necessary) who, between them, have the totality of the
competences identified by the BEE Rating Agency, for the rating of the
enterprise. The selection of the team shall be performed with reference to the
designations of competence of rating analysts and experts and may include
use of both internal and external human resources.

11.3.3 Initial rating

a)  Ratings shall have a rating plan.

b)  The rating shall take place at the site(s) of the client enterprise. The purpose of the
evaluation is to measure the enterprise’s BEE progress or status.

¢) The rating team shall conduct the evaluation to gather evidence to rate the
enterprise in terms of BEE.

d) The rating team shall rate a sufficient number of examples of the activities of the
enterprise in relation to the BEE criteria to get a sound appraisal of the enterprise’s
BEE status.

@)  As part of the rating, the rating team shall address a sufficient number of the staff,
including top management and operational personnel of the enterprise, to provide
assurance that the information gathered is sound.

f)  The rating team shall analyse all information and rating evidence gathered to
determine the BEE status.

g9) The BEE Rating Agency shall ensure that a detailed written rating report is
promptly provided lto the rated enterprise.

h)  Ownership of the rating report shall be maintained by the BEE Rating Agency.

11.3.4 Initial BEE rating decision
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' 11.3.4.1 'The information provided by the rating team to the BEE Ratmg Agenoy for the. W

_decision shall include as a minimum:

a) the reportindicated in 12.2.4;
b) the recommended rating as assessed by the rating team

11.3.4.2 The individual or group that makes the decision shall include a level of

knowledge and experience sufficient to evaluate the rating processes, resu!ts.and- TR

recommendations of the rating team.

11.3.4.3 The BEE Rating Agency shall make the decision on the basis of an
evaluation of the rating results and any other relevant information.

11.3.4.4 The BEE Rating Agency shall ensure that the person(s) or committees that
participate in the decisions are different from those who carried out the rating.

11.3.4.5 The BEE Rating Agency shall confirm, prior to making a decision, that the
information provided by the rating team is sufﬁc:fent with respect to the BEE rating
requirements.

11.4 Continual surveillance

11.4.1 Rating Evaluations
The BEE Rating Agency shall have an established programme for carrying out periodic
on-site evaluations at sufficiently close intervals to confirm the continued validity of the

enterpﬂse’s BEE rating.

11.4.2 On-going raﬂng report . : el
For on-going rating, the report from the rating team to the enterprise and to the BEE

Rating Agency shall reflect that all the requirements of the BEE were reviewed.

11.4.3 Maintaining BEE status
The BEE Rating Agency shall maintain the rating based on demonstration that the - -

enterprise continues to satisfy the BEE requirements. It may maintain an enterprise’s i

© 2004 Department of trade and industry - Draft for comment o 93



STAATSKOERANT, 9 DESEMBER 2004 No. 27076 97

rating based on a positive recommendation by the rating team leader without further
independent review.

11.5 Special evaluations

It may be necessary for the BEE Rating Agency to conduct evaluations of entities at
short notice, in order to investigate complaints or in response to changes. In such
cases:

a) the BEE Rating Agency shall describe and make known in advance to the
enterprise the conditions under which these short notice visits are to be conducted;

b) The BEE Rating Agency shall exercise additional care in the assignment of the
rating team because of the lack of opportunity for the enterprise to object to the
rating team members.

11.6 Appeals

11.6.1 The BEE Rating Agency shall have a documented process to receive, evaluate
and make decisions on appeals.

11.6.2 A description of the appeals handling process shall be publicly available.

11.6.3 The BEE Rating Agency shall be responsible for all decisions at all levels of the
appeals handling process.

11.6.4 Investigation and decision on appeals shall not result in any discriminatory
actions against the appellant.

11.6.5 The appeal handling process shall include at least the following elements and

methods:

a) an outline of the process for receiving, validating, investigating the appeal, and
deciding what actions are to be taken in response to it:

b)  tracking and recording appeals, including actions undertaken to resolve them;
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11.6.6 The BEE Rating Agency shall acknowledge receipt of the appeal and provide the
appellant with progress reports and the outcome.

11.6.7 The decisions to be communicated to the appellant shall be made by, or
reviewed by, individual(s) not involved in the manner that is the subject of the appeal.

11.6.8 The BEE Rating Agency shall give formal notice of the end of the appeal
handling process to the appellant.

11.6.9 All appeals should be resolved in a timely manner by the BEE rating agency. As a
guide an appeal must be resolved within a maximum of 30 days of the initial lodging of

the appeal.
11.7 Complaints

11.7.1 A user of a BEE rated enterprise’s results, can expect to have complaints
investigated, and if determined to be valid, have confidence that the complaints will be
appropriately addressed and that a reasonable effort will be made to resolve the

complaint in a timely manner.

The effective resolution of complaints is an important means of protection for the BEE
Rating Agency, its rated entities, and other users against errors, omissions or
unreasonable behaviour. Confidence in rating activities is safeguarded when complaints
are processed appropriately.

11.7.2 A description of the complaints handling process shall be publicly available.

11.7.3 Upon receipt of a complaint the BEE Rating Agency shall confirm whether the
complaint relates to BEE rating activities that it is responsible for, and if so shall deal with

it.

11.7.4 Any complaint about a rated enterprise shall also be referred by the BEE Rating

Agency to the rated enterprise in question.
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11.7.5 The BEE Rating Agency shall have documented process to receive, evaluate and
make decisions on complaints. This process shall be subject to requirements for
confidentiality, as it relates to the complainant and to the subject of the complaint.

11.7.6 The complaints handling process shall include at least the following elements and

methods:

a) an outline of the process for receiving, validating, investigating the complaint, and
deciding what actions are to be taken in response to it:

b)  tracking and recording complaints, including actions undertaken to resolve them;

¢) ensuring that any appropriate correction and corrective action is taken.

11.7.7 The BEE Rating Agency receiving the complaint-shaﬂ be responsible for
gathering and verifying all necessary information to validate the complaint.

11.7.8 Whenever possible, the BEE Rating Agency shall acknowledge receipt of the
complaint, and provide the complainant with progress reports and the outcome.

11.7.9 The decisions to be communicated to the complainant shall be made by, or
reviewed by, individual(s) not involved in the matter that is the subject of the complaint.

11.7.10 The BEE Rating Agency shall give formal notice of the end of the complaint
handling process to the complainant.

11.8 Records on BEE rated clients
11.8.1 The BEE Rating Agency shall maintain records on the audit and rating process
for all rated entities, including all entities that submitted requests for rating, and all

entities rated,

11.8.2 Records on rated entities shall include:

a)  request for rating information and initial and on-going ratings
b) justification for rating time determination
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¢) records of complaints and appeals, and any subsequent correction or corrective

actions;
d) deliberations and decisions, if applicable;
e) documentation of the decisions;
f)  record of BEE certificates issued.

11.8.3 The BEE Rating Agency shall keep the records on rated entities to ensure that
the information is kept confidential. When records are transported, transmitted or
transferred, secured handling shall ensure that confidentiality is maintained.

11.8.4 The BEE Rating Agency shall have a document policy and documented
procedures on retention of records.

12. RESPONSIBILITIES OF BEE RATING AGENCIES .
12.1 In order to be accredited, it is the BEE Rating Agency’s responsibility to comply
with the requirements set out in this Statement.

12.2 No enterprise or person shall perform the task of black economic empowerment
rating (as defined) without the proper accreditation from SANAS as is set out in this

Statement.

12.3 The methodology followed by BEE rating agencies in the performance of black
economic empowerment ratings should demonstrate a clear understanding of and
knowledge on all Codes of Good Practice on BEE and should focus on all elements of

the broad based black economic empowerment strategy.

12.4 In its accreditation of, the Department of Trade & Industry should endeavour to
evaluate the BEE status of the agency under review in terms of all indicators of broad
based BEE, as well as the technical expertise of the applying agencies.

12.5 SANAS shall inform the BEE Rating Agency of its accreditation status on the
completion of the accreditation. '
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12.6 The BEE Rating Agency will submit to the dti an annual report of its BEE status
and any other relevant information to demonstrate its technical expertise and free from
conflict of interest on an annual basis.

12.7  SANAS will withdraw the accreditation of a BEE Rating Agency if the agency fails
to comply with any technical or BEE criteria as set out in this Statement.
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STATEMENT 100:
THE ROLE OF EQUITY OWNERSHIP IN BROAD-BASED ECONOMIC
EMPOWERMENT

Abstract

This statement deals with the role of equity ownership in broad-based economic
empowerment and with the recognition and measurement criteria of the black ownership
of enterprises. One of the objectives of the Broad-Based Black Economic Empowerment
Bill is increasing the number of black people that manage, own and control enterprises
and productive assets. The objective of this statement is to provide recognition and
measurement criteria of the black ownership of enterprises.
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1
1.1

2
a1

22

2.2

3
3.1

Introduction

This statement deals with the role of equity ownership in broad-based black
‘economic empowerment and with the recognition and measurement criteria for

the ownership of enterprises by black people.

Objective and Scope

The objective of this statement is to provide recognition and measurement
criteria of the black ownership of enterprises.

This statement should be applied in the recognition and measurement of black

equity ownership by every organ of state and public enterprise in:

(a)  determining qualification criteria for the issuing of licences, concessions
or other authorisations in terms of any law,

(b)  developing and implementing a preferential procurement policy,

(c) determining qualification criteria for the sale of state-owned enterprises,

and
(d)  developing criteria for entering into partnerships with the private sector.

The statement should also be applied to ensure a uniform approach to the black
equity ownership aspect of broad-based BEE by: all organs of state, public
entities, the private sector, non-governmental organisations, local communities
and other stakeholders.

Interpretation and Definitions

Certain terms defined below are intended to provide a reference to a variety of
defined or understood terms and concepts that are used in relation to various
forms of enterprises including, but not limited to, companies governed in terms
of the Companies Act 61 of 1973, close corporations governed in terms of the
Close Corporations Act 69 of 1984, and co-operative societies governed in
terms of the Co-Operatives Act 91 of 1981, as well as partnerships and sole
proprietorships governed in terms of the common law and trading trusts as
governed in terms of the Trust Property Control Act 57 of 1998 and the common
law. In each such instance, a term defined herein may be accompanied by a
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3.2
3.3

3.4

3.5

reference to some of the analogous terms or concepts used in relation to the
various forms of enterprise. Where such analogous terms and concepts are
identified, they may be used in the interpretation of the defined term, but should

_under no circumstances be considered to limit the generality of the defined
term, which term they accompany, nor should they be deemed to constitute an

exhaustive list of analogous terms and concepts to that defined term.

"Act" means the Broad Based Black Economic Empowerment Act 53 of 2003.

"BEE Scorecard" means a scorecard for the measurement of broad-based

- black economic empowerment for a particular enterprise as set forth in terms of

a Code of Good Practice issued under the Act and specifically includes, without
limitation, any BEE scorecard provided for in terms of Statement 000, issued as
a Code of Good Practice in terms of Section 9(1) of the Act.

"Black people" is a term that bears the same meaning as defined in the Act,
save that it is limited to South Africans who are citizens by birth or who have

~obtained citizenship prior to 27 April 1994. This term does not include juristic

persons or any form of enterprise other than a sole proprietor. With regard to
this definition, "black women" means black people who are women and "black
designated groups" means black people who are also workers, youth, people
with disabilities or people living in rural areas.

"Economic interest' means a member's entitlement to receive any payment

from an enterprise which arises by virtue of the member's holding an equity
“interest. Economic interest specifically includes any entitlement of a member to

' : receive any payment consequent to the winding up of an enterprise. Economic

interest excludes entitlement to receive payment pursuant to the member's
status as an employee within the enterprise or as a supplier to the enterprise,
unless such payments are not market related, or are without commercial

_ rationale or are intended to achieve a circumvention of the provisions of this

% - Statement 100. Terms and concepts analogous to economic interests include,

3.5.1

" but are not limited to:

a shareholder's entitlement to payment of the dividends of a company limited
by shareholding, or their entitlement to the dividends of a co-operative
society,
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3.5.3
3.6

3.7

3.7.1

3.7.2
3.7.3
3.8

3.8.1

3.82
383
3.9

a partner’s entitlement to share in the distributions of a partnership, and
a beneficiary's entitlement to share in the distributions of a trading trust.

"Enterprisé" means the person(s) conducting a business, trade or profession in
the Republic of South Africa and recognised in terms of the laws of the Republic
of South Africa, whether such enterprise is incorporated or not.

"Equity Interest" in relation to a member, means that portion of the equity
which the individual members of an enterprise have as claims against the
enterprise or against the other members of that enterprise, as the case may be,
expressed as a percentage of the total equity in that enterprise. Specifically
excluded from the definition of equily interest is a preference share, as
contemplated in paragraph 7.13, or a similar instrument or right, or that portion
of debenture, similar instrument or right that represents debt. In addition, any
instrument or right that does not confer upon the holder thereof a right to
participate in the economic interest of the enlerprise, as at the date of
measurement in terms of this Statement 100, shall not be considered to be an
equity interest. Analogous terms and concepis include, but are not limited to:

shares (or similar instruments conferring a right in respect of a company), in
a company limited by shareholding, or shares in a co-operative society,

members’ fnterests in a close corporation, and
a partnership interest in a partnership.

"Equity", in relation to any form of enterprise, means the capital invested in that
enterprise in respect of which the members have a claim against the enterprise
or against the other members of that enterprise by reason of holding an equity
interest. Analogous terms and concepts include, but are not limited to:

issued share capital in a company limited by shareholding or share capital in

a co-operative society,
the total of members’ interests in a close corporation, and
the total interest of all of the partners in a partnership.

"Fair Market Value" shall mean a valuation of an equity interest in an enterprise
determined by a suitably qualified person using the methodology set out in
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3.10
3.11

3.11.1

3.11.2
3.11.3
3.11.4
3.11.5
3.11.6
3.12

3.13

3.14

statement AC133 of the Generally Accepted Accounting Practice, applicable in
the Republic of South Africa, as amended or substituted from time to time.

"Flow-through Principle" means the principle set forth in paragraph 5.2 below.

‘Member" in relation to any form of enterprise, means a person having an
equily interest in the equity of that enterprise. If any person exercises any legal
rights in relation to an equity interest in terms of fiduciary duties on behalf of
another natural person who is a Black person and who is, by law, the member
of the enterprise subject to measurement, then the person exercising the rights
shall be evaluated as if he/she is a black person. Analogous terms and
concepts include, but are not limited to:

shareholder of a company limited by shéreholding or a shareholder of a co-
operative society,

a member of a close corporation,

a partner in a partnership,

a beneficiary of a trading trust, but not any other form of trust,
a trustee in any form of trust other than a irading trust, and
the sole proprietor in a sole proprietorship.

‘Restriction" in this Statement 100 shall have the meaning specified in
paragraphs 6.3, 6.4, 6.5, 7.6, 7.7, 7.8, 7.9, 7.10, 7.11 and 7.12. The term
‘unrestricted" used in relation to voting rights or economic interest, means that
such voting rights and/or economic interest (as the case may be) are not
subject to a restriction. For the avoidance of doubt, any lawful arrangement
whereby a member agrees, in writing, to a limitation upon their right to alienate
any portion of the equity interest owned by them for a fixed period of time, shall
not constitute a restriction.

"Super-annuation Scheme" means a "provident fund", a "pension fund" and a
‘retirement annuity fund", as defined in Schedule 2 of Income Tax Act 58 of
1962.

‘Voting Right" in relation to a Member, refer to the level of control exercised by
that member over the affairs of the enterprise. The voting right of a member is
expressed as a percentage of the votes to which that member is entitled, over

© 2004 Department of trade and industry - Draft for comment 104



108 No. 27076 GOVEHNMENT GAZETTE, 9 DECEMBER 2004

3.14.1

3.14.2

3.14.3

the total number of votes to whiéh all members of that enterprise are entitled at

a meeting of the members. Analogous terms and concepls include, but are not

limited to:

the percentage of votes held l;y a shareholder of a company or a co-
operalive sociely at a meeting of the shareholders,

the percentage of votes held by a member of a close corporation at a
meeting of the members, and

the percentage of votes held by a partner at a partnership meeting.

4  Ownership Scorecard

4.1

4.2

43

4.4

The scorecard set for_'fh in _pamgraph 4.4 shall be used for the purposes of
deriving a score for ownership for the purposes of any BEE scorecard governed
by this Statement 100. :

- The scorecard set forth in paragraph 4.4 is measured out of a total of 20 points.

If any BEE scorecard governed by this Statement 100 affocates a weighting
oh‘_:er than 20 points to ownership in that BEE scorecard, the score for
ownership derived using the scorecard in paragraph 4.4 and in this Statement
100, will be adjusted in accordance with the following calculation:

BScore = Schre X BWeigkt

Where
BScore is the score for ownersh:p in terms of the app!:cable BEE scorecard

SScore is the score for ownership derived using the scorecard in paragraph
4.4 and this Statement 100

BWeight is the weighting allocated to ownersmp in the applicable BEE

.| Scorecard

The ca!cufabon of each rnd:cator must be undertaken in stnct compliance with
the pnnc:p!es set out in this Statement 100.

The following table represents the meﬂ:odoiogy used fbr the purposes of
deriving a score for ownershtp for any BEE Scorecard governed by this
Statement 100:
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Ownership Indicator - © | Weighting | Compliance | Measurement
points target | Principles
4.4.1 Voting Rights:
4.4.1.1 Unrestricted  voting rights in the 2 eoRt _vorle :
enterprise in the hands of black people
4412 Unrestricted voting rights in  the 2 9%
enterprise in the hands of black women | .
442 Economic Interest: _ , j .
4.4.2.1 Economic interest in the enterprise to | . 4 2_"_5%
which Black people are entitled
4422 Economic interest in the enterprise o | 2. | 10%
which black women are entitled . : £
. B 1. . |. 258%
4423 economic .interest in the enterprise 1o S -
which black designated groups are
entitled '
4424 Levelofunresticted entitementofblack | 25%
people to receive mereoononﬁc mm.tst'
in the enterprise &
443 Bonus points: _ _
4.4.3.1 Involvement of new entrants who are | | Asggewmie :
black people in the owr:ershp of
enterprises : :
44.3.2 Performance in excess of the requisite ! Asgg;wcmisd_
targets for unrestricted voting nighrs or o S T
* unrestricted economic interest -

4.5  Itis ageneral principle of this Statement 100 that, where an enterprise attains a
score in respect of an individual ownership indicator, as specified. in paragraph
4.4, which is in excess of the corresponding we;ghtmg pomts then that
enterprise shall only be ent:ﬂed to me conespondmg wefghtmg pomts '

5  Flow Through Principle g i
5.1 The measurement of the ownership indk:afom specified in paragraphs 4.4.1 and

4.4.2, shall take into account the ﬂow-mrough principle specified in paragraph
5.2
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5.3

6
6.1

In determining the entitlement of black people, black women and black
designated groups to exercise voting rights in an enterprise or to share in the
economic interest of an enterprise, regard is had solely to voting rights and/or
economic interest to which black people, black women and black designated
groups (as the case may be) who are natural persons, are entitled. In cases
where an entitlement to voting rights and/or economic interest is held by juristic
persons, regard will be had to voting rights and/or economic interest 1o which
black people, black women and black designated groups (as the case may be)
who are natural persons, are entitled, in that juristic person. The same principle
will apply throughout the chain of ownership by juristic persons, until such time
as that chain terminates in a natural person who is a black person, or who
represents black women or black designated groups (as the case may be). The
natural black person(s) shall be entitled to such voting rights and/or economic

interest.

Notwithstanding the provisions of paragraph 5.2, where a member is a fiduciary
of any form of enterprise other than a trading trust, which exists for the primary
purpose of benefiting a broad base of beneficiaries (such as a community or a
broad-based group of natural persons including, without limitation, women,
workers and/or employees, youth, the disabled and people living in rural areas)
or a lawful collective investment scheme other than a super-annuation scheme,
the flow-through principle will be applied mutatis mutandis to the actual
distribution of economic interest to black persons who are beneficiaries or to
whose benefit such benefit falls.

' Measurement of Voting Rights

The ownership indicators provided for in paragraph 4.4.1.1 to 4.4.1.2 are
calculated on the following basis:

%Vr
%VrT

VrS = x WP

Where

VIS is the score achieved for the ownership indicator being measured

%Vr is the percentage that unrestricted voting rights (in the hands of black
people in the enterprise being measured) hold to the total of all voting rights
held by members of that enterprise

VT is the compliance target for voting rights in respect of the applicable
ownership indicator being measured, as specified in paragraph 4.4

WP means the weighting points allocated to the applicable ownership
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|Lindicator being measured as specified in paragraph 4.4 |
6.2  The calculation in paragraph 6.1 shall be undertaken in compliance with the
flow-through principle. | ‘

63 A voting right shall be deemed to be subject to a restriction if, pursuant to the
| terms of equity interest acquisition by black people or black women (as the case
may be) or the financing of such acquisition, the equity interest in whole, or the

voting rights attaching to that equity interest are:

6.3.1 pledged, ceded or similarly encumbered in favour of any other person, or

6.3.2 made subject to any legal and/or commercial mechanism which is designed
to reserve, for any person other than the member, the benefits of that equity
interest in whole, or the voting right attaching to that equity interest, for
whatsoever purpose, whether generally, or specifically, or for a fixed period,
or until or upon, the occurrence of some event; or

6.3.3 made subject to any legal and/or commercial mechanism which is designed
to withhold, defer or restrict in any manner, the exercise of that voting right
by the member, for whatsoever purpose, whether generally, or specifically, or
for a fixed period, or until or upon, the occurrence of some event, or

6.3.4 made sabject to a restriction upon the member holding such rights to elect a
number of directors reasonably proportionate to their holding, or

6.3.5 made subjecf to any form of option exercisable by any other person, whereby
a member may be compelled to part with all or part, of his/her equity interest,
or with all, or part, of hfs/he( voting rights.

6.4  Ifa voting right (subject to evaluation in terms of paragraphs 4.4.1.1 to 4.4.1.2)
~ is subject to a restriction, it shall not be taken into consideration in the
calculation specified in paragraph 6.1.

6.5 In instances where a restriction has been structured in such a way as to permit
the gradual release of portions of the effected voting rights from the restriction,
then the released voting rights shall be recognisable for the purposes of the
calculation specified in paragraph 6.1, as and when they are released.

6.6 Voling rights of a black person exercised by a natural peréon who is not a black
person woman but who acts in a fiduciary capacity or in a representative
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capacity in terms of a specific mandate, shall be considered in the cafcu_.'ation w BE

referred to in paragraph 6.1. Such voting rights shall be deemed to be ekércf_sed'
by the holder of those rights. : i,

7 Measurement _of Economic Interest

7.1 The ownership indicators provided for in paragraphs 4.4.2.1 to 4.4.2.3 are
calculated on the following basis:

%Ei
%EIT

EiS = x WP

Where

EiS is the score achieved for the ownership indicator being measured

%Ei is the percentage that economic interest (to which members who fall
within the category of black people in the enterprise being measured) holds to
the total of all economic interest to which all members of that enterprise are |
entitled

EiT is the compliance target for economic interest in respect of the applicable
ownership indicator being measured, as specified in paragraph 4.4

WP means the weighting points allocated to the applicable ownership
indicator being measured, as specified in paragraph 4.4

72 The ownership indicators provided for in paragraph 4.4.2.4 are calculated on
the following basis: '

UEiS = Sor x WP

255
Where

UEIS is the score achieved for the ownership indicator in paragraph 4.4.2.4
UBEi is the economic interest to which members who are black people are
entitled, which is unrestricted '

ZEi is the total of all economic interest (whether restricted or unrestricted) to
which all members of the enterprise are entitled '
WP means the weighting points allocated as specified in paragraph 4.4.2.4

7.3 The calculations in paragraphs 7.1 and 7.2 shall be undertaken in strict
compliance with the flow-through principle.

7.4 The calculation in paragraph 7.1 shall not take into account any restrictions
upon the economic interest being measured.

7.5 The calculation in paragraph 7.2 shall be undertaken with :eférence to the
percentage entitlement to economic interest by black people in the enterprise.
Where economic interest is determined by reference to a variable which is
undeterminable upon the date of measurement, the percentage entitiement
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7.6

7.6.1
7.6.2

7.6.3

7.6.4

7.6.5

7.7

7.7.1

shall be projected upon a fair and reasonable basis, taking into account the
enterprise’s historical performance.

In the calculation in paragraph 7.2, an economic interest to which members who
are black people are entitied, will be deemed to be subject to a restriction if
pursuant to the terms of acquisition of equity interest by Black people or of the
financing of such an acquisition, the equity interest in whole or the economic
interest attaching to that equity interest is: -

pledged, ceded or similarly encumbered in favour of any other person, or

made subject to any legal and/or commercial mechanism which is designed
to reserve for any person other than the member, the benefits of that equity
interest in whole or the economic interest attaching to that equity interest, for
whatsoever purpose, whether generally or specifically, or for a fixed period,
or until, or upon, the occurrence of some event, or

made subject to any legal and/or commercial mechanism which is designed
fo withhold, defer or restrict in any manner, the receipt of that economic
interest by the member, for whatsoever purpose, whether generally or
specifically, or for a fixed period, or until, or upon, the occurrence of some'
event, or

made subject to any form of option exercisable by any other person, whereby
a member may be compelled to part with all or part of his/her equity interest
or with all or part of his/her economic interest, or

granted in terms of any form of option, exercisable by the member, upon the
occurrence of some future event.

In addition to the provisions of paragraph 7.6 and in the calculation in paragraph
7.2, an economic interest lo which members who are black people are entitled
will be deemed to be subject to a restriction if:

the acquisition of the equity interest to which the economic interest attaches
was financed, in whole or in part, by means of any loan (which for the
purposes of this paragraph includes, but is not limited to, any financing
arrangement similar or analogous to a loan) made to that black person by
any other person, or
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7.7.2

7.8

7.9

7.10

7.11

7.11.1

7.11.2

7.11.3

the terms of the acquisition of the equity interest to which the economic
interest attaches, includes a deferral of the obligation to make payment of the
acquisition price (or part thereof) to a later date, following the date of
acquisition (or any similar or analogous arrangement).

Should economic interest, subject to evaluation in terms of paragraph 4.4.2.4,
be subject to a restriction, it shall not be taken into consideration in the

calculation specified in paragraph 7.2.

In an instance where a restriction has been structured in such a way as to
permit the gradual release of portions of the effected economic interest from the
restriction, then the released economic interest shall be recognisable for the
purposes of the calculation specified in paragraph 7.2, as and when they are
released.

Should a restriction upon economic interest attaching to an equity interest be
partial, that portion which is unrestricted shall be recognisable for the purposes
of the calculation specified in paragraph 7.2.

Notwithstanding anything to the contrary contained in this paragraph 7, an
enterprise subject to measurement in terms of paragraph 7.2 may recognise the
following as unrestricted economic interest for the calculation in paragraph 7.2:

the fair market value of that equity interest upon date of measurement, less
the capital value of the loan used to finance the acquisiﬁon of the equity
interest. A restricted economic interest attaches to the latter upon that date,
as a percentage of the fair market value of that equity interest upon that date,

in respect of an acquisition of an equity interest made subject to a deferral of
the obligation to pay the purchase price, the total fair market value of the
acquired equity interest less any instalments paid in respect of the purchase
price, upon the date of measurement, expressed as a percentage of the total
fair market value of the equity interest upon that date, and

in respect of an option as provided for in paragraph 7.6.5, a fair and
reasonable valuation of that option upon the date of measurement, as a
percentage of the value of the total economic interest to which black people

are entitled,.
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7.12  An option, as provided for in paragraph 7.6.4, shall preclude recognition of the
economic interest so restricted until such time as it is released from the
restriction.

7.13  In the instance of any arrangement whereby a member borrows funds from a
third person and that third person is granted a preference share, or similar
instrument or right, as a means to facilitate repayment of the loan, such a
transaction shall be deemed to be a restriction as contemplated in 7.7.1,
provided that the preferent right relates only to the economic interest.

8  The Measurement of the Bonus Points

8.1  An enterprise subject measurement shall be entitled to 1 bonus point towards
its score for ownership, under the ownership scorecard provided for in
paragraph 4.1, if it can demonstrate that a new black entrant(s) has acquired an
entitlement to voting rights and economic interest in that enterprise. For the

- pumposes of this paragraph 8.1, a 'new black entrant" shall be any black
person(s) who acquires voting rights and economic interest in the enterprise
that is in excess of 5% of the total entitlement of all members of that enterprise
to economic interest and voting rights where the acquiring new entrant has not
prior to said acquisition become so entitled to voting rights and economic
interest in any other enterprise which voting nght and economic interest have
fair market which value exceeds R 20,000,000.00.

8.2 Provided that the enterprise subject to measurement has scored in excess of 14
points in terms of the ownership scorecard in paragraph 4.4, that enterprise
_shall be entitled to 0.5 bonus points towards its score for ownership, under the
ownérship scorecard provided for in paragraph 4.1, if it can demonstrate that it
has ekceeded its target in respect of any one of the ownership indicators
specified in paragraphs 4.4.2.1, 4.4.2.2 or 4.4.2.3, by more than 50% of that
rargef. Furthermore, the enterprise shall be entitled to a further 0.5 bonus points
if can demonstrate that it has exceeded its target in respect of any one of the
ownership indicators specified in paragraphs 4.4.2.1,4.4.2.2or 4.4.2.3, by more

‘than 100% of that target.

9  Special Provisions Relating to Organs of State, Public Entities and Super-
annuation Schemes |
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9.1

9.1.1

9.1.2

9.2

In calculating the level of ownership by black people in enterprises in which
organs of state, public entities or superannuation schemes (whether public or
private sector based) are also members, all voting rights and economic interest
to which those organs of state, public entities (as defined in the South African
Constitution Act 108 of 1996 and the Public Finance Management Act 1 of
1999) or Super-annuation Schemes are entitled, shall be excluded (both at
numerator and denominator level) from all calculations contemplated in this
Statement 100, up to the lower of 26% and a level equivalent to the percentage
of economic interest (whether restricted or unrestricted) of black people in that

enterprise. In this regard:

Should such organs of state, public entities and super-annuation schemes
hold in excess of the amount allowed as exclusion, that excess shall be

treated as a non-black investment.

Should the percentage of economic interest (whether restricted or
unrestricted) of black people in that enterprise exceed the level of investment
of such organs of state, public entities and super-annuation schemes, only
that level of investment will be allowed as an exclusion.

In an instance where an enterprise is more than 75% owned by organs of state
or public entities (even though those organs of state or public entities may also
be super-annuation schemes), then such an enterprise will not be subject to
measurement in terms of this Statement 100.

10 Non circumvention

10.1

~ The fundamental principle of measurement with respect to the ownership of

enterprises by Black people, is that substance must ahvays take precedence
over form. As such, any structures created or implemented with the intent to
misrepresent the true status of ownership by Black people with a false and/or
favourable status, if identified, will result in the loss of the right to rely upon any
structures and/or members disclosed as part of such misrepresentation, in any
future measurement of black ownership of that enterprise. Rating agencies and
other persons performing ratings who are récogmlsed in terms of the Act, are
required to maintain a common database of such structures. Notwithstanding
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the aforegoing, a bona fide error in calculation never submitted to such a rating
agency for evaluation, shall not constitute a violation of this paragraph.

102 All representations as to the entitlement to voting rights and/or economic
interests by black people, must be capable of being evidenced by means of the
submission of the appropriate documentation. Such documentation may include
instruments evidencing the holding of an equity interest, agreements between
members relating to voting rights and economic interests, and certificates
issued by the enterprise's professional advisors. Failure to provide evidence of
any such representation if required to do so, will result in the loss of any
measurement percentage score associated with the un-evidenced
representation. '

10.3 ~ Any person assessing a BEE scorecard should ensure that enterprises
completing such a BEE scorecard are provided with reasonable assistance in
ensuring that the principles of this statement are adhered to.
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EXPLANATORY NOTES TO STATEMENT 100:
THE ROLE OF EQUITY OWNERSHIP IN BROAD-BASED ECONOMIC
EMPOWERMENT

1. Objective:
Statement 100 establishes recognition and measurement criteria for ownership of
enterprises by black people.

2. Scope:

* The statement intends to cover all companies, close corporations, co-operatives,
paritnerships and trading trusts.

* The statement also enables other applicable BEE scorecards or instruments to
adopt the recognition and measurement criteria contained in this stalement
through a conversion formula (See example1).

» Beneficiaries under Statement 100:

o ‘Black people” is defined as per the Broad-based BEE Act (which
includes Africans, Coloureds and Indians) but is limited to South African
Citizens by birth or a person who obtained citizenship prior to 1994.
“Black women” is specifically defined.

“Black designated groups” mean black people who are also workers,
youth, people with disabilities or people living in rural areas.

3. Determination of Ownership Score:
The ownership factor accounts for 20 points (out of a total of 100 points) in the broad-
based BEE scorecard published by the dti. This statement determines the number of

points achieved by each enterprise out of the 20 ownership points.
I

|
In order to achieve different black ownership objectives within the broad-based black

economic empowerment framework, an Ownership Allocation Table (figure 1) is
proposed to allocate the 20 ownership points. Two key principles underpin the proposed
table to allocate ownership points.

These include:
= Allocation by black people’s ability to exercise ownership rights, including:
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o unrestricted voting rights,

o the right to receive economic interest such as dividends and capital gains,
o unrestricted and unencumbered entitlement to economic interest.

* Allocation by the beneficiary base, taking into account participation by:
o black women,
o new entrants, and

o black desfgnated' groups (such as black workers, black youth, black
people with disabilities and black people living in rural areas).

_\\
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Figure 1: Ownership Allocation Table:

unrestricted voling rights or unrestricted
economic interest

Ownership Indicator Weighting | Compliance | Measurement
poinis target Principles
Voting Rights:
Unrestricted voting rights in the enterprise in the ¢ cokrbige
hands of black people
g : 2 10%
Unrestricted voting rights in the enterprise in the
hands of black women
Economic Interest: .
Economic interest in the enterprise to which Black 4 %
people are entitled
; 2 10%
Economic interest in the enterprise to which black
women are entitled
g ; 1 2.5%
Economic interest in the enterprise to which Black
designated groups are entitled
\ . 8 25%
Level of unresiricted entitlement by black people to
receive their economic interest in the enterprise
Bonus points:
Involvement of new enirants who are black people in 1 S
the ownership of enterprises beigw
Performance in excess of the requisite targets for ! a8 :‘:e"m"d
low

(Example 2 illustrates the application of this Ownership Allocation Table)

Point Allocation bu Gatanarian ~¢ mue v
Rights
Unemcumbered
Econamic
Interest
a0%

Score Allocation by Categories of
Beneficiaries

© 2004 Department of trade and industry - Draft for comment

117




STAATSKOERANT, 9 DESEMBER 2004 No. 27076 121

The above tables indicate the allocation of points by categories of ownership rights and
categories of beneficiaries. In addition to these allocations, bonus points equivalent to 5
percent of total ownership score are awarded to new entrants and over-performers.

The purpose of the allocation is to ensure that ownership structures recognised within
this statement will ensure the accumulation of wealth by black people over time, without
penalising these structures too harshly for the use of vendor or third party funding. In
addition, black women and designated groups are specifically included to encourage
their inclusion in the mainstream. '

4. Key Principles

In addition to the measurement criteria set out in the Ownership Table, the following
principles have been identified to benchmark measurement and recognition standards
for ownership. These principles aim to promote and further accelerate BEE. These
principles also aim to eliminate the recognition of fronting structures and incorrect
recognition.

* Flow-through Principle: the flow-through principle states that if the equity is
held by a juristic person such as a company or a trust, only the portion owned by
black people in the holding enterprise will be recognised. This will apply
throughout the chain of ownership to the point where the benefit is received
directly by a black natural person. The flow-through principle avoids
camouflaging of non-BEE economic interest through the use of black ‘fronts’, and
enables the identification of effective levels of ownership (See example 3).

* Options and Conﬂngent Claims: Where an option is used where the economic
interest is contingent t)pon a future event, the economic interest will be projected
on a fair and reasonable basis, but will be recognised as restricted economic
interest.

* Organs of State, Pension Funds and Super-annuztion Schemes: The BEE
ownership by organs of slate, pension funds and super-annuation schemes are
specifically excluded from the calculation from both the numerator and the

4
\
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denominator. The amount excluded from total ownership (denominator) is limited
to the lower of 25 percent or the level of economic interest owned by black
people (see example 4). An enterprise with more than 75 percent ownership by
the state is specifically exempted from the application of this statement.

* Bonus Points: The statement provides for one (1) bonus point to be awarded for
new entrants, where the black people buying into the enterprise have not entered
into a previous transaction in which the fair market value of the company
exceeded R 20 million in value. The statement also provides for one (1) bonus
point to be awarded to companies which have exceeded the 25 percent target for
voting rights or economic benefits.

* Non-Circumvention: The non-circumvention principle allows for identification of
fronting or other structures which aim to misrepresent the level of ownership.
Rating agencies are required to maintain a database of such structures. In order
to ensure that ownership information is not misrepresented, enterprises are
required to provide appropriate documentation to evidence their ownership.
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Example 1: Application of Statement 100 when applying other BEE scorecards

The current draft of the ICT charter allocates 15 percent (rather than the dii
recommended 20 percent) to ownership. The calculation below illustra tes how many
ownership points an IT company will score if it applies the ICT charter, if it scores 12
points in terms of Statement 100:

‘Conversion Formula:

SScore

BScore = x BWeight

Where: :

BScore is the score for ownership in terms of the applicable BEE Scorecard
SScore is the score for ownership derived using the scorecard in paragraph
4.4 and Statement 100

BWeight is the weighting allocated to ownership in the applicable BEE
Scorecard

Calculation:
The IT company’s ownership score in terms of the ICT scorecard is calculated as

follows:
BScore = 12 points / 20 points *15 percent = 9 percent
* The conversion formula allows all industries to apply the same definitions,

measurement basis and recognition criteria for ownership, but allows for different
weightings set through the charter process.
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Example 2: Application of the Ownership Table

Company B has recently entered into a BEE transaction where a BEE consortium
acquires 20 percent of its shareholding, the consortium is owned by a black
businessman (70 percent) and a black women development trust (30 percent). Half
of the shares were acquired and paid for on acquisition, whilst the other half will be
paid off over a five year period. All black shareholders have unrestricted voting
rights. Neither the black businessman nor the black women development trust have
entered into any previous BEE transaction with a value in excess of R 20 million.

Calculation:

Ownership Indicator

Weighting
points

Compliance
target

Company
B

Compliance
Level

Ownership
Score

Voting Rights:

Unrestricted voting rights in
the Enterprise in the
hands of black people

25%+1 vote

20%

20%/25% =
80%

24

Unrestricted voting rights in
the enterprise in the
hands of black women

10%

6%/10% =
60%

1.2

Economic Interest:

Economic interest in the
enterprise o  which
biack  people are
entitled

25%

20%

20%/25% =
80%

3.2

Economic interest in the
enterprise o which
Black women  are
entitled

10%

6%/10% =
60%

1.2

Economic interest in the
enterprise to  which
black designated
groups are entitled

2.5%

0%

0%/2.5% =
0%

0.0

Level of unrestricted
entittement of black
peopile to receive their
economic interest in the
enierprise

25%

10%

10%/25% =
40%

3.2

Bonus points:

Involvement of new entrants
who are black people in
the  ownership  of
enterprises

As specified
below

Yes

Performance in excess of the
requisite targets for
unrestricted voting
rights or unrestricted
economic interest

As specified
below

No
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Total Ownership points = 12.2 points
Additional examples using current BEE transactions will also be provided to illustrate the
application of the ownership table.

Example 3: Flow-through Principle
A black individual owns 51 percent of Holding Company 1, which holds 51 percent of

Holding Company 2, and which in turn holds 51 percent of Company C. How would the
flow-through principle affect the determination of ownership in Company C?

Black Individual

51%

Non-BEE Shareholders

Holding Company 1

51%

Holding Company 2

51%

Company C

Scenario A: No flow-through application (where black companies are recognised
as black individuals as in the case of the financial sector charier)

Since Holding Company 1 and Holding Company 2 are recognised as black individuals
(black companies with > 50 percent shareholding). Company C is 51 percent black
owned and meets all criteria. This potentially allows for non-BEE shareholders to hide at
different tiers above the holding company to circumvent this statement.

Scenario B: Applying the Flow-through principle
Effective black ownership in Company C is 51%*51%*51% = 12.5 percent. This is
correct, since for every Rand’s worth of dividends and other economic benefits flowing
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from C, only 12.5 cents flows into the pockets of black investors. The majority of the
benefits (87.5 percent) flow to non-BEE shareholders at different levels of the holding

structure.

Example 4: Exclusion of State Ownership, Pension Funds and Super-annuation
Schemes

A company is owned by black investors (18 percent), pension funds (20 percent) and
other non-BEE investors (62 percent). How can we determine the level of black
economic interest in the structure?

Step 1: Determining Direct Black Ownership
Direct Black Ownership = 18 percent
(Pension fund and government holding is specifically excluded)

Step 2: Determine exclusion from total shareholding

Exclusion from total ownership = the lower of 25 percent or the percentage owned by
pension funds (20 percent) or the percentage owned by black people (18 percent) = 18
percent

Step 3: Determine total shareholding
Total shareholding = 100 percent less 18 percent = 82 percent

Step 4: Determine overall black economic interest .
Economic interest recognised in the scorecard = 18 percent / 82 percent = 21.9 percent
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CODE 200: MANAGEMENT

STATEMENT 200:
THE ROLE OF MANAGEMENT CONTROL IN BROAD-BASED ECONOM!C

EMPOWERMENT

Abstract

This statement deals with the role of management control in broad-based BEE and with
the recognition and measurement criteria of the management and control of enterprises.
One of the objectives of the Broad-based Black Economic Empowerment Act is
increasing the number of black people that manage, own and control enterprises and
productive assets. The objective of this statement is to provide recognition and
measurement criteria for the black management and control of enterprises.

The BEE Codes of Good Practice are to be applied in the development, evaluation
and monitoring of BEE charters, initiatives, transactions and other implementation
mechanisms. The statement contains basic principles and essential

considerations, as well as guidance in the form of explanatory, and other, |

material.

To understand and apply the basic principles and essential procedures together
with the related guidance, it is necessary to consider the whole text of the Codes,
not only specific sections of the text that are highlighted. The practitioners cannot
depart from the basic principles as set out in the Codes. The Codes need only be
applied to material matters.
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December 2004

THE ROLE OF MANAGEMENT CONTROL IN BROAD-BASED ECONOMIC

EMPOWERMENT
CONTENTS
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Introduction

1. This statement deals with the role of management control in broad-based economic
empowerment as well as with the recognition and measurement criteria for the black
management control of enterprises.

2. The process of BEE must result in an increase in the ownership and control of the
economy by black persons. This means that a significant proportion of black people’s
ownership of assets and enterprises must be a controlling interest, reflecting genuine
participation in decision-making at board, executive management and operational
levels, and the assumption of real risk.

Objectives
3. One of the objectives of the Broad-based Black Economic Empowerment Act is

increasing the number of black people that manage, own and control enterprises and
productive assets.
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4. The objective of this statement is to provide recognition and measurement criteria for
black management control of enterprises. '

Scope
5. This statement should be applied in the recognition and measurement of black
management control by every organ of state and public enterprise in:
(@  determining qualification criteria for the issuing of licences, concessions
or other authorisations in terms of any law,
(b)  developing and implementing a preferenﬁaf procurement policy,
(c)  determining qualification criteria for the sale of state-owned enterprises,
and o
(d)  developing criteria for entering into partnerships with the private sector.

6. The statement should also be applied to ensure a uniform approach to the black
management control aspect of broad-based BEE by: all organs of state, public
entities, the private sector, non-governmental organisations, local communities and
other stakehoiders.

Definitions
7. Act means the Broad-based Black Economic Empowerment Act 53 of 2004.

8. Black People is a term that bears the same meaning as defined in the Act, save that
it is limited to South African cilizens.

9. BEE Scorecard: a scorecard for the measurement of broad-based black economic
empowerment for a particular enterprise as set forth in terms of a Code of Good
Practice issued under the Act. '

10. Enterprise: the person(s) conducting a business, trade or profession in the
Republic of South Africa and recognised in terms of the laws of the Republic of
South Africa, whether or not such enterprise is incorporated.
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- Gove’_mfhg Body: a conceptual body whose representatives’ main tasks consist of

determining and formulating policy and strategic planning, or planning, directing and

~ co-ordinating the policies and activities of the enterprise.

12. Member: (in relation to any form of enterprise), is defined as. a person having an
. equity interest in the equily of that enterprise. Anafageue terms and concepts

13,

14.

mc!ude, but are not limited to:

a} a shareholder of a company limited by shareha«fdmg or a shareholder. in a co-
~ operative society,
b) a member of a close corporation,

. ¢) a partner in a partnership,

d) a beneficiary in a trading trust, and

. @) the sole proprietor in a sole proprietorship.

Voting Right: (in relation to a member) the level of control exercised by that
member over the affairs of the enterprise. The voting right of a member is
expressed as the percentage of the votes to which lhat member is entitled, over

__ 'the total number of votes to which all members of that ente:pnse are entitled at a

meet:ng of the members. Analogous terms and concepts mc!ude but are not

limited to: ¥, \ :

a) the percentage of votes held by a shareholder of a company or a co-
operative sociely at a meeting of the shareholders,

b b) the percentage of votes held by a member of a close carporatnon at a meeting

of the members, and

& c) the percentage of votes held by a partner at a parther_s’hip meeting.

Weighting: the percentage of a BEE scorecard allocated to the measurement of
management control by black people. In terms of Statement 000 issued as a

- Code of Good Practice under the Act, the weighting for management control is

10% in the case of BEE scorecards completed in compliance with that statement.
‘Other Codes of Good Practice may specify different weightings for management

~ control for their own purposes.
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15.

' The “example provided in the Appendix of this statement is inserted for
" clarification and information only and should not be cons:dered a subsfant:ve
provision within this statemenr ' HE S

Key priﬁ'c_iplee of ménagement control

16.

17.

18.

19.

The recognition and measurement of the control aspect as it pertains to Voting
Rights in Relation to a Member is dealt with under BEE Statement 100 entitled
‘The Role of Equity Ownership in Broad-based Economic Empowerment’.

This statement deals with ihe representation of black people in executive
management and/ or executive board and board committees.

Management refers to representarian on the governing body of the enterprise.

Representaﬂves of the govem:ng body of the enterprise are those fndiwdua!s
whe are fnvo!ved in the determ:naﬂon of the strategy of the enterprise as well as

 inthe aperaﬂonaf impfementaﬂon of such strategy. This is the case regardless of
'whemer or not the operabona! implementation of the strategy :s delegeted by
' management to one or more individuals who are not representanvee of the board

or similar governing body of the enterprise.

There is a d:fferenee between a Mf-ﬂme or executive manager, who parnc.'pa tes
in the day to day management of the enterprise’s affairs and a non-execuﬂve
manager who has not undertaken any special abhgatfon. The latter is not bound
to give continuous attention to the affairs of the enterprise. A non-executive
manager's dulies are of an intermittent nature, performed at periodic
management meelings and at any other. meetmgs which may require the non-
executive representat.'ve 's attention.

Recognition criteria

-

in fecogmsmg management contmf of an enter;pnse the gevemmg body of the
enterprise is considered. ‘
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23.

24,

- Acceptance of appointment to the governing body of an enterprise by an

individual, as evidenced through relevant secretarial documentation, is not
sufficient evidence that the individual concerned participates in the management
of the enterprise. In order to be recognised as part of management, the
répresenrafive of the governing body of the enterprise must be involved in the
strategfc and operational aspects of the enterprise as detailed in paragraph .19
above.

In certain insiances, even though a representative of a governing body of the
enterprise can aftend any and all governing body meetings and exercise a vote at
these meetings, the ability of the individual to participate in the management
control of the enterprise is constrained due lo clauses in members’ agreements
or other, like agreements, which confer a disproportionate amount of
management decision making capabilities on certain representatives of the
governing body. In such circumstances, the determination of management
control should take cognisance of the disproportionate amount of management
decision-making capability vested in certain representatives of the governing
body of the enterprise.

An altemate of a governing body representative is not recognised in the
determination of the management control of an enterprise, becaus_'e an alternate
of a goveming body representative only operates when his/her nominator does
not act him/her- self.

Measurement

25.

The measurement of black management control is calculated as the weighted
proportion of black persons represented on the governing body of the enterprise.

Owing to the difference in operational decision making capabilities of non-
executive and executive representatives of the governing body of the Enterprise,
as detailed in paragraph .20 above, and the difference in operational decision
making  influence of different representatives of the governing body of an
enterprise, different representatives of the governing body are awarded different

© 2004 Department of trade and industry - Draft for comment 129



STAATSKOERANT, 9 DESEMBER 2004 No. 27076

133

weightings as per the table below, for the purpose of determining management
control,

27.  Black women representatives on the governing body will be awarded a 50%
higher allocation as illustrated in the table below:

Chief Executive Officer
Chief Financial Officer
Chief Operating Officer
Chairman 2.00 3.00
Other executive members
of the governing body
Non Executive Chairman 1.00 1.5
Non Executive members of
the governing body a.5 0.75

Targets and weighting

28.  The black management representation target shall be 40% and shall be
recognised and measured in terms of the criteria above. Should an enterprise
attain the management conirol target, the enterprise will be awarded 100% of the
weighiing as per the BEE scorecard.

28. The maximum score towards the management control target that an enterprise
can claim for black representation at the non-executive level is 10%.
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APPENDIX 1

Example

Assume Enterprise A's governing body composition is as follows:

Executive Chairman

Chief Executive Officer

Chief Operating Officer

ad, |l | el

Chief Financial Officer

Executive

_Non Execuf

On a weighted basis, the representation is as follows:

Executive Chairman

- - 2.0 2.0

Chief Executive Officer - - 2.0 2.0

Chief Operating Officer - - 20 2.0

Chief Financial Officer - 3.0 - 3.0

Executive 2.0 1.5 20.0 23.5
Non Executives 2.5 3.0 - 5.5

The weighted black representation is as follows:

At the non executive level: 5.5/38 = 14.5% limited to 10%
At all other levels: 6.5/38 = 17.1%

Total = 10% + 17.1% = 27.1%

As a result, black management representation in the example will amount to 27.1%.
Consequently, the enterprise will be able to claim 27.1%/40% = 0.6775 multiplied by the
weighting, being 10 i.e. the percentage score for enterprise A is 6.775 %.
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