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GENERAL NOTICE 

  

NOTICE 2036 OF 2005 

Department of Trade and Industry 

"NOTICE OF THE DRAFT 2" PHASE OF 
THE CODES OF GOOD PRACTICE ON BROAD-BASED BLACK 

ECONOMIC EMPOWERMENT (B-BBEE) 

The. Minister of Trade and Industry intends to gazette the Codes of Good 
Practice on B-BBEE as legislation. 

The draft 2" Phase of the Codes of Good Practice on B-BBEE is. hereby 
released for a public commentary process. 

Written comments must be received no: later than the 30" March 2006. and 

must be addressed to: 

The Chief Director 
Attention : Ms. Polo Radebe 
The Department of Trade and Industry 
Private Bag X84, 
Pretoria 
0001 
Tel No. : (012) 394 - 1636 
Fax No. : (012) 394 — 2636 . 
e-mail address + bee-cgp@thedti.gov.za
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DEPARMENT OF TRADE AND. INDUSTRY 

EXECUTIVE SUMMARY 

THE 2" PHASE OF CODES OF GOOD PRACTICE ON BROAD-BASED BLACK 

ECONOMIC EMPOWERMENT 

The Department of Trade and Industry (the dti) has been tasked with the drafting of 

the codes of good practice on BEE as per the requirements of the Broad-Based 

Black Economic Empowerment (BBBEE) Act no.53 of 2003. One. objective of these 

codes is to provide further clarity and guidance on the interpretation and definition of 

BBBEE, — 

The first phase of the codes of good practice on BBBEE , was launched in November 

2005, which covers the conceptual framework, the measurement of Ownership and 

Management Control, as well as interpretations of the individual statements. 

The second phase of the codes of good practice on BBBEE, which is the subject 

matter of this document, covers 5 components of the BBBEE scorecard, thus, . 

preferential procurement, employment equity, skills development, enterprise. 

development, residual (industry specific and corporate social investment initiatives), 

and also the Qualifying Small Enterprise sections. Other statements covered include. 

fronting practices, specific verification issues relating to the complex structures, 

multinationals, State-owned / public entities. 

These codes will encourage all entities, both public. and private, through the issuing. 

of licenses, concessions, sale of assets and preferential procurement to. implement 

proper BBBEE initiatives. Thus, the codes of good practice provide a standard 

framework for the measurement of broad-based black economic empowerment . 

across ail sectors of the economy. 

The individual statements are summarized below:
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STRUCTURE OF THE CODES OF GOOD PRACTICE 

Code 000: Statement 001: Fronting practices and other Misrepresentation of 

BBBEE Status; 

This. statement provides clarity on fronting practices and risks, and specifies the 

requirements for reporting of fronting practices. It also provides guidance for the 

determination and evaluation of fronting risk, and specifies. the consequences. of 

fronting practices. 

Some of the examples of fronting contained in this statement include: 

eo Window dressing, 

o Benefit Diversion, 

o Opportunistic Intermediaries: 

Code 000: Statement 002: Specific Verification Issues relating to complex 

structures 

This statement provides guidance as to which Measured Entities are subject to 

measurement under the codes and as to the consolidation of compliance data in 

certain specific instances. 

It further provides guidance as to the attribution and separation of compliance data 

and clarity as to transfer of certain BEE contributions in the event of a sale of 

business. 

Code 100: Statement 102: The Recognition of Ownership contributions. arising 

from Investments by BEE Targeted Warehousing Funds, 

This statement seeks. to specify the key measurement principles. associated with 

ownership by and contributions to Warehousing Funds, for the purposes of facilitating 

BEE transactions. 

A Warehousing fund is defined as a fund established by an enterprise, organs of the 

state or public entity for the specific purpose of holding an equity interest in another 

enterprise from exiting black participants for a fixed duration of time with the 

obligation of ultimately transferring that equity interest into ownership by the intended: 

black participants and should be approved by the minister of Trade. and Industry.
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Code 100: Statement 103: The recognition of Ownership. Contributions by 

Multinational Companies, 

This statement defines the key measurement principles applicable to. measurement 

of ownership contributions by Multinational Businesses and South African 

Multinationals. It further provides for the recognition of Equity Equivalent 

contributions made by Multinational Businesses, and provides for the recognition of 

ownership contributions arising from sales of offshore Equity Interests. 

The statement further provides for the recognition of ownership contributions. arising 

from sales of businesses or assets by the Multinational Businesses or South. African 

Multinationals; and specifies the approach to measurement of ownership 

contributions made by South African Multinationals. 

The statement continues to provide recognition of certain public programs or 

schemes as equity equivalents by Multinational Businesses to be approved by the 

minister of Trade and Industry in consultation with the sectoral line minister, premiers 

or other stakeholders in any government. department, provincial government or local 

government. 

This. statement also. allows both Multinational Businesses as well as South African 

Multinationals to receive indicative points on their Ownership Scorecard after having, 

implemented some of the initiatives. allowed for in this. statement. 

Code 100: Statement 104: The recognition of Ownership Contributions made 

“by Public Entities and the Organs of State, 

This statement specifies the basis for the award of indicative points for the ownership 

Element of broad-based black economic empowerment in. respect of public entities 

wholly owned by organs of state and in respect of organs of state. it further specifies 

the basis for the recognition of ownership of Equity Interests held by Designated 

Public Entities as being black ownership. 

Code 100: Statement 105: The recognition of Ownership. Contributions. made 

by Companies limited by Guarantee and Section 21 Companies. 

This statement specifies the basis for the award of indicative points for the ownership. 

Element of broad-based black economic empowerment in respect of companies 

limited by guarantee and section 21 companies; and it further specifies the basis for 

recognition of ownership of Equity Interests held by companies limited by guarantee 

7
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and section 21 companies. 

Code 300: Statement 300: Employment Equity . 

This statement measures initiatives targeted to achieve employment equity in respect 

of all measured entities in the workplace. A fundamental principle of this statement is 

to ensure alignment with the Employment Equity Act. . 

The statement provides targets for the inclusion of black people in occupational 

levels other than top management and semi-skilled and unskilled levels. 

The statement also. emphasizes the importance of black women within Employment 

Equity through the allocation of half of the points to the inclusion. of black women in. 

Senior to Middle management positions. 

Code 400: Statement 400: Skills Development 

This statement measures initiatives implemented by employers that are targeted at 

the promotion of competencies of black people within an organization. 

It further specifies the skills development scorecard, which will be used to. measure 

the amount of contributions made by the measured entities towards development of 

black people. 

This statement is in line with the National Skills Development Act (1998), National 

Skills Development Strategy and Skills Development Levies Act. 

|t further specifies the basis for the measurement of the organizational transformation 

contributions to BEE which is a qualitative aspect to transformation within the 

organization. 

Code 500: Statement 500: Preferential Procurement 

This statement measures the extent to. which enterprises: procure from companies 

that are BEE compliant. This also includes Micro Enterprise as well as qualifying 

small enterprises. A preferential procurement scorecard has been included to provide 

targets for Preferential Procurement from the above-mentioned compliant suppliers.
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The statement further provides the key measurement principles to. be applied when 

calculating preferential procurement contributions to. BBBEE. {it further specifies 

principles to be applied when calculating BEE Procurement Spend, and specifies the 

formula for the calculation of the individual criteria specified in the preferential 

scorecard. 

Code 600: Statement 600: Enterprise Development 

This statement measures. specific initiatives for assisting and/or accelerating the 

development, sustainability and ultimate financial and operational independence of 

such beneficiary entities through the expansion of those beneficiary entities’ financial 

and/or operational capacity 

it further specifies the key measurement principles to be applied when calculating 

Qualifying Enterprise Development Contributions to BBBEE and provides guidance in 

terms of the measurement of monetary and non-monetary contributions. 

The statement further encourages Enterprise Development initiatives in rural 

communities and in any geographical areas identified by government. 

in addition, a bonus point will be awarded against submission by the measured entity 

of adequate proof that it contributed to job creation. 

Code 700: Statement 700: Residual Element 

This statement specifies initiatives intended to directly provide black people who are 

natural persons, with a means of generating income for themselves. 

it is a fundamental principle of this statement to encourage initiatives intended to 

facilitate access to the economy by: black people and is inclusive of both Corporate 

Social Investment and Industry specific contribution. 

It further specifies key measurement principles to be applied when calculating 

Qualifying Residual Contributions to BBBEE. It also provides formula for the 

calculation of the criteria specified in the residual contribution scorecard, and is the 

basis for the award of bonus points. 

9
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Code 1000: Statement 1000 - 1700: Qualifying Small Enterprise 

These statements. are meant to measure BBBEE in all the components. of qualifying. 

_ small enterprises. This will include the conceptual framework, the measurement of 

ownership, management, employment equity, skills development, preferential 

procurement, enterprise development, and the residual element of qualifying small 

enterprises. , 

These codes attempt to provide a much less onerous BEE compliance regime by 

providing certain exceptions. 

Conclusion 

The dtiwill also be requesting public. submission on the treatment of indirect 

ownership within BBBEE, which includes pension funds, private funds, private equity 

and asset managers. | 

The dti intends to. use the codes of good practices to guide and direct the BBBEE 

process within the South African economy. it is noteworthy that these codes of good 

practice are released for a 60-day public commentary period, with the intention of 

gazetting both phase 1 and 2 of the Codes of Good Practice on BBBEE. |
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INDEX TO THE 2“° PHASE OF THE 
CODES OF GOOD PRACTICE FOR 

CODES / STATEMENTS 

Code 000. 

Statement 001 

Statement 002 

Code100 

Statement 102 

Statement 103 

Code 300 

Code 400 

Statement 104 

Statement 105 

Statement 300 

Statement 400. 

BROAD-BASED BLACK ECONOMIC EMPOWERMENT 

DESCRIPTION 

Executive Summary 

Request for Input on Indirect Ownership 

Broad-Based Black Economic Empowerment Framework 

Fronting Practices and other Misrepresentation of B-BBEE Status 

Specific Verification issues relating to Complex Structures 

Measurement of the Ownership. element of B-BBEE 

The Recognition of Ownership Contributions arising from 

Investments by BEE Targeted Warehousing Funds 

The Recognition of Ownership Contributions by Multinational 

Companies 

The Recognition of Ownership Contributions made by Public 

Entities and Organs of the State 

The Recognition of Ownership Contributions made by Companies 

limited by Guarantee and Section 21 Companies 

Measurement of the Employment Equity Element of Broad- 

Based Black Economic Empowerment 

The Recognition of Employment Equity Contributions 

Measurement of the Skills Development Element of Broad- 

Based Black Economic Empowerment 

The Recognition of Skills Development and Organisational 

Transformation Contributions to Black Economic Empowerment
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Code 500 , Measurement of the Preferential Procurement Element of 

Broad-Based. Black Economic Empowerment 

Statement 500. The Recognition of Preferential Procurement Contributions 

Code 600. Measurement of the Enterprise Development Element of 

Broad-Based Black Economic Empowerment 

Statement 600 The Recognition of Enterprise Development Contributions 

Cede 700 Measurement of the Residual Element of Broad-Based Black 

Economic Empowerment 

Statement 700 The Recognition of Residual Contributions .
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- CODES OF GOOD PRACTICE ON 

  

BROAD-BASED BLACK ECONOMIC EMPOWERMENT FOR     

UALIFYING SMALL ENTERPRISES 

  

CODES /STATEMENTS § DESCRIPTION 

Code 1000. Framework for the Measurement of Broad-Based Black 

. . Economic Empowerment amongst Qualifying Small 

Enterprises 

” Statement {4000 The Organisation of the Codes of Good Practice. pertaining to. 

Qualifying Small Enterprises, The Elements of Broad-Based Black 

Economic Empowerment and the Qualifying Small Enterprise 

Scorecard. 

Annexe 1000-A Model Qualifying Smail Enterprise Scorecard 

Annexe 1000-B Qualifying Small Enterprise Identification Table 

Code 1100 Measurement of the Ownership Element for Qualifying Small 

Enterprises 

Statement 1100 The General Ownership Scorecard and the Recognition of 

Ownership arising from the Sale of Equity Instruments for . 

Qualifying Small Enterprises 

Code 1200 Measurement of the Management Control Element for 

Qualifying Small Enterprises 

Statement 1200 The General Recognition of Management Control for Qualifying 

. Small Enterprises’ . 

Code 1300 Measurement of the Employment Equity Element for 

Qualifying Small Enterprises 

Statement 1300 The Recognition of Employment Equity Contributions for 

Qualifying Smail Enterprises 

Code 1400 Measurement of the Skills Development Element for 

Qualifying Small Enterprises 

Statement 1400 The Recognition of Skills Development and Organisational 

Transformation Contributions for Qualifying Small Enterprises
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Code 1500 

Code 1600: 

Code 1700 

Statement 1500. 

Statement 1600 

Statement 1700 

Measurement of the Preferential Procurement Element for 

Qualifying Smail Enterprises 

The Recognition of Preferential Procurement Contributions for 

Qualifying Small Enterprises. 

Measurement of the Enterprise Development Element for 

Qualifying Small Enterprises | 

The Recognition of Enterprise Development Contributions for 

Qualifying Small Enterprises . 

Measurement of the Residual Element for Qualifying Small 

Enterprises ) 

The Recognition of Residual Contributions for Qualifying Small 

Enterprises
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 

EMPOWERMENT ACT 

It is hereby notified that the Minister of Trade and Industry requests public submissions and 

recommendations. as to appropriate recognition of ownership contributions to broad-based black 

economic empowerment facilitated through Indirect Ownership. Interested persons are invited to 

furnish the Minister with submissions within 60: days. of the date of publication.
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4. OBJECTIVES 

t.4 

1.2 

The Broad-Based Black Economic Empowerment Act contemplates the recognition of 

various forms. of contributions by the public and the private sector towards the attainment 

of black economic empowerment. 

In addressing the issue of the ownership element of black economic empowerment, the 

Department of Trade and industry (DTI) has proposed several models of recognition or 

non-recognition for indirect ownership in the various drafts of Code 100 Statement 100 

| that have been released since 8 December 2004. 

1,3 

1.4 

4.5. 

1.5.4 

1.5.2 

1.6 

1.7 

The DTI has noted from the various public-responses received that there are extremely 

divergent views among stakeholders in the economy, as to whether indirect ownership 

should be recognised and as to the basis upon which it may be recognised. 

in the interests of ensuring that the roll-out of the Codes of Goods of Good Practice was 

not delayed by this divergence of opinion, the DT] elected to release the first and second 

phase of those Codes without attempting to address. the question of indirect ownership. 

The government recognises the important role that indirect ownership can play in 

‘advancing the objectives of black economic empowerment, but is of the view that the 

treatment of indirect ownership under the Codes of Good Practice must be: 

consistent with the Broad-Based Black Economic Empowerment Act and the Strategy 

Document issued under by the DTI in March 2003 ; and | 

hased upon a national consensus achieved through public discourse invoiving ail 

stakeholders in the economy, 

Accordingly, public representations and proposals are requested as to an appropriate 

treatment for indirect ownership under the Codes of Good Practice. 

Persons making representations and proposals must address all relevant content of the 

Broad-Based Black Economic Empowerment Act and the Strategy Document in their 

submissions and should, wherever possible, support any proposals with appropriate 

research. 

2 = TIMING AND INTERIM ARRANGEMENTS 

2.1 The DTI is acutely aware of the urgency of settling the question of indirect ownership. As. 

such, written responses must be received within 60 days of the date of issue of this 
  

© 2005 Department af trade andindustry = SO —  Sndiract Qwnership-1



STAATSKOERANT, 20 DESEMBER 2005 No. 28351 17 
  

request, 

2.2 The DT! undertakes to apply all reasanable endeavours. to ensuring that a public 

statement as to the treatment of indirect ownership is. made as soon as possible following 

the closing date for submissions.’ . 

2.3 In the interim and until such time as the DTI has released the statement referred to in 
paragraph 2.2, imterested parties are encouraged to provisionally recognise ail 

contributions to the ownership element of black economic empowerment arising from 

indirect ownership arrangements provided that those arrangements meet the 

requirements for Broad-Based Ownership Schemes as contemplated in Code 100 

— Statement 100. oe - | 

3 TERMS OF REFERENCE 

3.4 A variety of indirect ownership models exist in the South African economy. 

3.2 These models are commonly: characterised by beneficial ownership by an entity on behalf 

of or by natural persons in circumstances where those natural persons: 

3.2.1 are precluded from exercising voting rights or control over the management of funds 

owned by or on behalf of them; or eS 

3.2.2 exercise voting rights or control over the management of funds owned by or on behalf 

of them through an intermediary such a board of trustees or a management company. 

3.3 Whilé similar characteristics have been specifically dealt with in the case of broad-based 

ownership schemes and trusts in Code 100 Statement .100, public commentary and 

recommendations are requested as to the appropriate manner of treating investments 

made by: 

3.3.4 pension funds, provident funds and other post retirement funding schemes; 

3.3.2 private equity funds; 

3.3.3 property unit trusts; 

3.3.4 asset managers: and 

3.3.5 all other forms of collective investment not currently dealt with in Code 100 Statement 

400. 

  

© 2005 Department of trade and industry —_ Indirect Ownership-2
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4 REQUIRED INPUTS 

Should indirect ownership be recognised in the Generic Scorecard and/or the Ownership 

Scorecard, and if so, on what basis? In particular: 

4.1 Should indirect ownership count towards the target for ownership under the ownership 

scorecard or should indirect ownership be measured separately? 

°42 Should there be a separate target for indirect ownership and if so, how many points 

should be allocated to indirect ownership and what would be an appropriate target? 

43 How. should indirect ownership be measured, having particular reference to complex 

models such ‘as pension funds, provident funds and other post retirement funding 

schemes? 

  

© 2005 Department of trade and industry OB ~~ Indirect Ownership-3
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 

EMPOWERMENT ACT 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003, Interested persons are invited to furnish the Minister with . 

comments on this proposed cede within 60 days of the date of publication.
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CODE 000: FRAMEWORK.FOR THE MEASUREMENT OF BROAD BASED BLACK 
_ ECONOMIC EMPOWERMENT | 

STATEMENT 001: FRONTING PRACTICES AND OTHER MISREPRESENTATION OF BEE 
: STATUS oO 

‘Issued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53 of 2003 for 

public comment. interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication. 

Para Subject Page. 

4 De fIMIBIOMNS as eaeseessessesssusbassscessbecceneunssrnasnisusqasssqeetareeececensnssasesuauannseneceneseceqeccceqeceecsegueeecgnnceee 1 

2 Interpretation of this statemenitt...........04. seqeusaeees seep eseesatasuenaenenssstecsaseenereeqenensessntenanness | savasseeae D 

3 Application of this staternent ..........sssssscsssscesssssssesessscecneganssesseelecsesterequscseeneeesees ensnaeessqntet 3 

| 4 Objective of this statement ..pnennnessunnentieenntnnatnentnnne tuttnnnmnnanneesd 

General Principle .......ecesssessecesessieeeeenees a epastaaqeceeeeesevaneouneanauas costsanenreaneue seneaes Stssaneeqaeee G 

6 Fronting practices scstsnisiapatinsnsianss snasacuanseagacessqeaqesnqeeeeeaeacantonseatandaae tag cans sagaceneseneneneqeasns 4 

7 Indicators of Fronting Risk ......ccccsecsstessenceseceesesesesenceesaneaeegesnceaetasetenecnaeneqeausseeaesrseeagencatanaees 4 

8 Interpretation of Risk indicators uutvtsnessinscasansesesuecessaneccerasacensece deesssees sanesessssecequssesseececeavsaeee 5 

9 Reporting on Fronting practices ......cusssscsescccsseecsnsusesseccessssnuseccesesartetnaasceesenccessesetseseeseussgnsnes 8 | 

40 Guidelines for the Determination and. Evaluation of Fromting. RISK... cesses GO 

4 DEFINITIONS. 

In this statement, unless the context otherwise indicates, a word or expression fo which a meaning 

has. been assigned in the Act bears the same meaning, and: 

1.14 “Affected Decision. Makers" means individuals who are tasked with. making economic 

decisions on. behalf of an organ of state, a public entity or an Enterprise, where the 

economic decisions involve the consideration of an Enterprise's BEE Status; 

1.2 “BEE Status" means the compliance bands referred to in Code 000 Statement 000 and in 

Code 1000 Statement 1000; 

~. 41.3 "BEE" means.black economic empowerment; 

  

© 2005 Department of trade and industry BO ~ 001-1
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1.4 

1.5 

46 

1.7 

1.8 

1.9 

1.10 

1.11 

1,12 

4.12.4 

1.12.2 

1.12.3 

1.13 

“black people" bears the same meaning as defined in Code 000 Statement 000; 

"Companies Act" means the Companies Act of 1973; 

- “Enterprise” bears the same meaning as defined in Code 100 Statement 100; 

“Excessive Rate" means a rate of interest charged on any loan advanced to an 

Enterprise by a Related Person which exceeds the rate of interest which the Related 

Person would ordinarily receive in respect of any equivalent loan from its bankers by a 

petcentage which is in excess of haif of the difference between that r rate of interest and 

the Maximum. Rate; 

. “Fronting Risk Indicators" means the list of risk indicators identified in paragraph 7 and 

which are considered to be indicative of the presence of Fronting practices; 

"Fronting" means any practices or initiatives-which are in contravention of or against the 

spirit of any law, provision, rule, procedure, process, system, policy, practice, directive, 

order or any other term or condition pertaining to black economic empowerment under the 

Codes; 

“holding company” shall be interpreted mutatis mutandis by reference to the defi nition 

provided in section 4(4): of the Companies Act; , 

"Maximum Rate" means the rate specified in respect of the maximum annual finance 

charge rate as determined in terms of section 1(a) of the Usury Act of 1968. To the extent 

that regulations under section 1(a) of the Usury Act of 1968. specify different maximum 

rates. of annual finance charge rate against various lending thresholds, the rate. in respect 

of the upper most threshold shall apply; 

"Related Person" of. a measured Enterprise means another person: 

which is. directly or indirectly controlled by a measured Enterprise; | 

_ which is directly or indirectly controlled by the natural persons. who have direct or 

indirect control over that measured Enterprise or the immediate family of those natural 
persons; and 

over whom the measured Enterprise has direct or indirect control; 

“subsidiary” shail be interpreted mutatis. mutandis by reference to the definition ‘provided 

. in section 1(3) of the Companies Act. 

  

© 2005 Department of rade and industy SO - 001-2
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1.14 

445 

1,16 

"Transfer Pricing” means transactions where goods and/or services are supplied to. or 

acquired from. a Related Person by an Enterprise where the goods and/or services are 

supplied at a significantly higher or lower rates than the market rate for such goods and/or 

services; 

“Verification Agency" means 4 BEE Verification Agency duly accredited in terms of Code 

000, Statement 020; and 

"Verification Certificate" means a BEE certificate issued by a Verification Agency in 

compliance with the Codes. 

2. INTERPRETATION OF THIS STATEMENT. 

2.1 

2.2 

3 

When interpreting a provision of this statement, any reasonable interpretation. which is 

consistent with the objectives of the Act must be preferred over any other interpretation 

“which is. inconsistent with such objectives. 
to 

To the extent that any provision of this statement is inconsistent with the Act, the Act shall 

prevail. 

APPLICATION OF THIS STATEMENT 

This statement applies to all Enterprises subject to the Codes. 

4 OBJECTIVE OF THIS STATEMENT 

_ The objectives of this statement are as follows: 

44 

4.2 

4.3 

44 
45 

5.1 

. to Specify Fronting practices; 

to identify the indicators of Fronting Risk; 

to specify. the requirements for reporting. of Fronting practices; 

to define the guidelines for determination and evaluation. of Fronting Risk; and © 

specify the consequences of Fronting practices. 

GENERAL PRINCIPLE 

tn. evaluating any Enterprise for any purposes contemplated in the Act or the Codes, 

Verification Agencies and Affected Decision Makers are expected to apply all reasonable 

efforts to identify Fronting practices and, in so doing, must ensure that substance must 

always take precedence over legal form. 
  

© 2005 Department of trade and industry © a CB ee 004-3
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5.2 

6 

Notwithstanding the aforegoing, nothing in this statement should be construed as requiring 

Verifications Agencies or Affected Decision Makers violate the constitutional rights of any 

person. 

FRONTING PRACTICES 

Fronting practices include, but are not limited to: 

6.1 

6.2 

6.3 

6.3.1 

6.3.2 

6.3.3 

7 

7.4 

7.2. 

7.2.1 

Window-dressing: This includes cases in which black peopie are appointed or 

introduced to an Enterprise on the basis of tokenism and may be: 

discouraged or inhibited from substantially participating in the core activities of an 

Enterprise; and 

discouraged or inhibited from substantially participating in the stated areas and/or 

levels of their participation; 

Benefit Diversion: This includes initiatives implemented where the economic benefits 

received as a result of the BEE Status of an Enterprise do nat flow to black people in the 

ratio as specified in the relevant legal documentation. 

Opportunistic Intermediaries: This includes Enterprises which have concluded 

agreement with other Enterprises with a view to leveraging’ the Opportunistic 

intermediary's favourable BEE Status in circumstances where the agreement involve: 

significant limitations or restrictions upon the ideniity of the Opportunistic Intermediary’s 

suppliers, service praviders, clients. or customers; 

the maintenance. of their business operations in a context reasonably considered 

improbabie having regard fo resources; and — 

terms and. cenditions which. are not negotiated at arms-length on a fair and reasonable 

basis. 

INDICATORS OF FRONTING RISK . 

Fronting will be identified by reference to the Franting Risk Indicators as outlined in the 

table in paragraph 10.4. These risk indicators may be either high-risk or moderaie risk in 

nature. 

High-Risk Indicators: 

the black people whieh an Enterprise claims are its shareholders, executives or 

  

- © 2005 Department of fade and haueny — OB , - 001-4
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7.22 

7.2.3 

1.2.4 

7.2.5 

7.2.6 

management are unaware or uncertain of their role or participation within an Enterprise; 

the black people who serve in executive or management positions in an Enterprise are 

paid significantly lower than the market norm, unless ail executives or management of 

an Enterprise are paid at a similar level; , 

an Enterprise only performs peripheral or marketing functions and performs no other 

significant operational functions as would be reasonably expected from such an 

Enterprise; 

an Enterprise relies-on a third-party to conduet the majority of core functions normally 

conducted by Enterprises similar to an Enterprise;. 

an Enterprise cannot operate independently without a third party, as. a result of 

contractual obligations or the lack of technical or operational competence; and 

any practice which ¢ircumvents or attempts to circumvent Codes. 

7.3. Moderate-Risk Indicators: 

7.3.1 

7.3.2 

7.3.3 

+ 7.3.4 

7.35 

7.3.6. 

the black people identified by an Enterprise as its shareholders, executives or 

management have limited knowledge of an Enterprise; . 

there is no significant indication of active participation by black people identified as top 

management at strategic decision making level; 

an Enterprise pays management or administration fees to a Related Person or 

shareholder with no BEE Status; 

an Enterprise ‘acquires goods and/or services at a significantly different rate than 

market from a Related Person or shareholder (Transfer Pricing); 

an Enterprise obtains ioans, ‘not linked to the share acquisition, from a Related Person 

at an Excessive Rate; and 

an Enterprise shares all premises and infrastructure. with a Related Person, or with a. 

shareholder with no BEE Status or a third-party operating in the same industry where 

the cost of such premises and infrastructure is disproportionate to market-related costs. 

8. INTERPRETATION OF RISK INDICAT ORS 

8.1 When expressing their opinion on the BEE Status of an Enterprise, a Verification Agency 

must consider whether that Enterprise demonstrates evidence of any of the Indicators of 
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Fronting Risk in paragraphs 7.2 and 7,3. Any indicators so identified must be evaluated | in 

accordance with ‘paragraphs 10.1 to 10.4. | 

8.2 Where no. verification from a Verification Agency has been obtained, Affected Decision 

. Makers. should also consider these risk indicators before making. decisions and are 

encouraged to apply the evaluation approach contained in paragraphs 10.1 to 10.4. 

9 REPORTING ON FRONTING PRACTICES 

9.1 Verification Agencies are responsible for the identification, determination and reporting of 

Fronting Risks. 

9.2 Affected Decision Makers are encouraged to assume responsibility for the identification, 

determination and reporting of Fronting Risks. ‘ 

9.3 Both the accreditation body and the industry body envisaged in Code ooo Statement 020, 

‘must review the accreditation of a Verification Agency if a Verification Agency fails to 

_ identify an Enterprise implementing Fronting practices,.uniess:  . 

9.3.4 the Verification Agency can demonsirate that it exercised due professional care and. 

complied with all of its obligations in evaluating the BEE Status of an Enterprise; 

9.3.2 the verification analysis was based on misrepresentation, frauds and/or forgeries by the 

Enterprise; and 

9.3.3 an Enterprise has engaged in Fronting practices after the receipt of the Verification 

_. Gertifigate and before a’ Subsequent review by the Verification Agency. 

9.4 Affected. Decision-Makers are strongly encouraged to be observant of Fronting Risks and 

to report any observed Fronting practices to the minister. 

10 GUIDELINES FOR THE DETERMINATION AND EVALUATION OF FRONTING RISK 

10.1 When Verification Agencies. identify an Enterprise which m isrepresents its BEE Status, the 

Verification Agency must inform the Enterprise of its findings. Ifthe Fronting Practice does 

not cease within 14 days of the report, the Verification Agency must report to the minister. 

10.2 in order to minimise the instances of Fronting, this statement determines and measure the 

level of Fronting Risk associated with an Enterprise in accordance with paragraphs 40.1 to 

10.4, 

~ 40.3 The Fronting Risk Indicators will allow Verification Agencies. and Affected Decision-Makers 
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to classify Enterprises according to four different levels of Fronting status. Fronting risk 

can be calculated by means of the following formula: 
  

  

' Where 

Enterprise 

in an Enterprise 

C is the total number of moderate-risk indicators (as identified in paragraph 7.3) | 

evidenced in an Enterprise 

| A is the Fronting score indicator representing the potential level of Fronting in an 

‘lB is the total number of high-risk indicators. (as identified in paragraph 7.2) evidenced | 

      
10.4 Based on its Fronting score, an Enterprise can be classified in terms of its. Fronting status: 
  

  

  

  

        

Fronting Status | Fronting | Sanctions — for | Reporting Requirements 
| Score Fronting practices 

{| 10.4.1 Fraud _—'| N/A (Evidenced | The BEE Status of an | The Verification Agency: 
| by fraudulent | Enterprise will not be | will immediately inform 

| misrepresentati | recognised and ail | the Enterprise, and report. 
on of BEE | points will be forfeited | the entity to the minister if | 
Status) I the situation is not 

| resolved within. 14 days 

| 10.4.2 Excessive | Fronting Score | The BEE Recognition | The Verification Agency 
| Fronting [210 — | Level. of an Enterprise | will immediately inform | 

Risk {| will be decreased by | the Enterprise, and report | 
| one level for every five | the entity to the minister if | 

| points. (or part thereof) | situation not resolved | 
| scored on the Fronting | within 14 days 

index. The Verification | 
Certificate of an | 
Enterprise will carry the | 
notation: ‘Excessive 

{0 Lo. _{ Fronting risk’, - 
10.4.3 “High | Fronting Score | The BEE contribution | The Verification Agency | 

L- Fronting. 2 5 but Fronting | level of the Enterprise, , | will immediately inform } 
Risk ' Score < 10 | will be decreased by { the Enterprise. | 

| one level The | 
| Verification Certificate | 
| will carry the notation: | . 

__| ‘high Fronting risk’ . 
1 10.4.4 Low ‘| Fronting Score | None "| None — 

Fronting | <5 

Risk     

10.5 If found guilty of fraud | or misrepresentation by a court of law, an Enterprise and its 

directors may be biack-listed. 
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10.6 In cases in which high or excessive Fronting risks have been identified by Verification 

~ Agencies, it is incumbent upon the agencies to add a paragraph on the Verification 

Certificate which describes the Fronting risks. 
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1.27 Verification Certificate” has the meaning assigned in Cade 000 Statement 020, | 

2 OBJECTIVES OF THIS STATEMENT 

The objectives of this statement are to: 

2.1 provide guidance as to which Measured Entities are subject to measurement under 

the Codes; | 

2.2 provide guidance as to the consolidation of compliance data in certain specific 

instances; . — 
we 

2.3 provide guidance as to the attributio n of compliance data in certain specific instances; 

2.4 provide guidance as‘ to the separation of compliance data in certain specific 

[ instances; and 

2.5  . provide clarity as to the transfer of certain BEE contributions in the event of a sale of 

business, — 

3 INTERPRETATION OF THIS STATEMENT * 

3.1 When interpreting a provision.of this statement, any reasonable interpretation that is 

consistent with the objectives of the Act must be preferred over any ather 

interpretation that is inconsistent with such objectives. 

3.2. To the extent that any pravision of this. statement is inconsistent with. the Act, the Act 
i 
I 

shall prevail. 

4 APPLICATION OF THIS STATEMENT 

‘This statement applies to all Measured Entities subject to measurement under Cades 000 to 700, . 

Code 800 and Codes 1000 to 1700. 

5 | MEASURED ENTITIES SUBJECT TO MEASUREMENT UNDER THE CODES 

5.4...» In furtherance of the objectives of the Act, the following entities shall be subject to 

measurement in terms of the Codes: 

5.1.1 all organs of state; 
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5.4.2 all public entities listed in schedule 2 of the Public Finance Management Act; 

5.1.3 all public entities listed in schedule 3 part A and part C of the Public Finance 

Management Act; , 

5.1.4 any public entity listed in schedule 3 part B and part D which are trading entities 

and which undertake any business with any organ of state or public entity or with 

any Enterprises; and 

5.1.5 any Enterprise which undertakes any business with any: organ of state or public 

entity. | 

5.2 Any Enterprises undertaking any business with any other Measured Entity (“Client 

Measured Entity’), whether directly or indirectly, which is subject to measurement 

under the Codes in terms of paragraph 5.1, may be required to evidence its own level 

. of compliance to the Client Measured Entity and, in such event, will be subject to 

measurement under the Codes. , : 

5.3 - | A Measured Entity subject to measurement in terms of paragraphs 5.4 and 5.2 and 

which is net a Qualifying Small Enterprise or an Exempted Micro Enterprise will be 

measured in accordance with Codes 000 ~ 700. 

5.4 A Measured Entity subject to measurement in terms of paragraphs 54 and 5.2 and 

which is a Qualifying Smail Enterprise or an Exempted .Micro, Enterprise will be 

measured in accordance with Cades 1000 ” +700. 

6 GENERAL VERIFICATION CERTIFICATE REQUIREMENTS 

«Be . Organs of state and public entities listed in Schedule 1 of the Public Finance 

Management Act can rely upon a single Verification Certificate. . 

| 6.2 Public entities listed in Schedules. 2 and 3 of the Public Finance Management Act as 

well as any Enterprise must obtain a Verification Certificate in respect of themselves 

and to the extent that any such entity may have a subsidiary, each such subsidiary 

must obtain its own Verification Certificate. 

6.3 Related Enterprises which are: 

©2008 Department of trade and indusiry 0026 
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6.3.1 not Exempted Micro Enterprises, shall each obtain their own Verification 

Certificate: 

6.3.2 Exempted Micro Enterprises: 

6.3.2.1 must, if the combined value of the turnover of each of the Related Enterprises is 

in excess of the level required to qualify as an Exempted Micro Enterprise, 

obtain either a Consolidated Verification Certificate or individual Verification 

Certificates for each Related Enterprise; and 

6.3.2.2 if the combined value of the turnover of each of the Related Enterprises is not in 

excess of the level required to qualify as an Exempted Micro. Enterprise, remain 

exempted from obtaining a Verification Certificate. 

6.4 If a Measured Entity undertakes its business within a sector in respect of which a 

Sector Code (as provided for in Code 000 Statement 010) has been gazetted, it shall 

be measured in accordance with that Sector Code, save to the extent that the Sectar 

Cade is silent as to any of the issues dealt within Codes 900 -- 700 or Codes 1000 — 

4700 {as the case may be). 

6.5 A Measured Entity that is governed by a Sector Code shall not be. entitled to apply 

| that Sector Cade to its suppliers or enterprise development recipients unless those 

Measured Entities are also subject to that SectorCade. 

7 SPECIFIC VERIFICATION CERTIFICATES REQUIREMENTS FOR COMPLEX 
STRUCTURES 

71 A Measured Entity that undertakes its business. in more than one sector shall be 

entitled to obtain a Separated Verification Certificate for each of its trading business 

or operational units, provided that such of its business or operational units that are not 

‘subject to a Sector Code shall be measured in accordance with Codes 100 - 700 oF. 

Codes 1000 — 1700 (as the case may be). . . 

72 Group Structures and Franchising Arrangements may, subject to the provisions of 

paragraph 10, qualify for the attributio fof compliance data. 

7.3 Divisional Structures may, subject to the provisions of paragraph 9, obtain one or 
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more Separated Verification Certificates for their trading divisions. 

7.4 Any Unincorporated Joint Venture is required to prepare a Consolidated Verification 

Certificate. . 

8 CONSOLIDATED VERIFICATION CERTIFICATES 

8.1. Measured Entities entitled to obtain a Consolidated Verification Certificate in terms of 

paragraphs 6.3 or 7.4 shall be entitled to consolidate ail of their compliance data in 

respect of each of the Elements of BEE.on a single Verification Certificate as if those 

Measured Entities were a single Measured Entity. 

8.2 The consolidation of the compliance data shall be undertaken in accordance with 

Acceptable Valuation Standards. 

8.3 A Consolidated Verification Certificate shall clearly state upon it . 

83.1 __ the details of the each of the Measured Entities in respect of which it is prepared; 

‘and . . 

8.3.2 the fact that it is a Consolidated Verification Certificate, 

8.4 Nothing in this statement precludes a Verification Agency from preparing a statement 

_ consolidating the BEE compliance data of all Measured Entities in a Group Structure, in a 

- ‘Divisional Structure, in a Franchising Arrangement or in a'group of Related Enterprises for . 

; research and reporting purposes, save that such. statement of consolidation shall never 

constitute a Verification Certificate and shall not contain the words "Verification Certificate" 

_ on it. ‘ 

9 SEPARATED VERIFICATION CERTIFICATES 

91 = In circumstances where a Separated Verification Certificate may be issued in 

accordance with paragraphs 7.1 and 7,3: | 

9.1.4 | the ownership Element of BEE shail measured at the level of the Measured Entity 

itself: 

9.4.2 those aspects of the management control. Element of BEE that relate to: 
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9.1.2.4 membership of the Board of the Measured Entity shalt be measured at the level 

of the Measured Entity itself: and 

9.1.22 membership of Tap Management shall be measured at the level of the 

business/operational unit in respect of which the Separated Verification 

Certificate is prepared: | 

9.1.3 the employment equity Element of BEE shall be measured at the level of the 

business/operational. unit in respect of which the Separated Verification Certificate 

is prepared; 

9.1.4 the skills development Element of BEE shall be measured at the level of the 

business/operational unit in respect af which the Separated Verification Certificate 

is prepared unless that Measured Entity undertakes. any of those functions on a 

centralised basis in which event the provisions of paragraph 10 will apply to any 

such centralised functions; . | 

9.1.5 the preferential procurement Element of BEE shall be measured at the level of the 

business/operational unit in respect of which the Separated Verification Certificate 

is prepared uniess that Measured Entity undertakes any of thase functions on a 

centralised basis in which event the provisions of paragraph 10: will apply to any 

such centralised functions; 

(9.1.6 the enterprise development Element of BEE shall be measured at the level of the 
business/operational unit in respect of which the Separated Verification Certificate 

is prepared unless that Measured Entity.undertakes any of those functions on a 

centralised basis in which event the provisions of paragraph 10 will apply to any: 

such centralised functions: | 

9.1.7 the residual Element of BEE shall be measured at the level of the 

, business/operational unit in respect of which the Separated Verification Certificate. 

is prepared unless that Measured Entity undertakes any of those functions on a 

centralised basis in which event the provisions of paragraph 10 will apply ta any 

such centralised functions; 

9.2 A Separated Verification Certificate shall clearly state upon it: 
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9.2.4 ' the details. of the Measured Entity; 

9.2.2 the details of business/operational unit in respect of which itis prepared; and 

9.23 the fact that it is a Separated Verification Certificate, 

10 ATTRIBUTION OF COMPLIANCE DATA 

40.1 | Where subsidiaries in a Group Structure are entitled ta’ do so. in accordance with 

"paragraph 7.2, they shall be entitled ta recognise sucti portion of the following 

Element BEE. compliance data of their holding company or of a co-subsidiary as may | 

be attributable to them, together with theif own corresponding data, on their own 

_ Verification Certificate, provided that such data is apportioned and attributed between 

the holding company/co-subsidiary and the subsidiary using an Acceptable Valuation 

Standard: 

10.1.1 ~ the training aspects of the skills. development Element data (other than in respect 

of learnerships) where the holding company or co-subsidiary is responsible for the 

implementation of some of the functions associated with that Element and the 

subsidiary makes a monetary contribution te the costs of the performance of that 

function by the holding company/co-subsidiary; ‘ 

10.1.2 . preferential ‘procurement Element data where the holding company or co- 

. - subsidiary is responsible for céntraliséd procurement of specific tems on behalf of 

all Measured Entities in the Group Structure and does not trade outside of the 

Group Structure. Notwithstanding the aforegoing, any margins or service or 

. Telated fees charged by a holding company or the co-subsidiary: shall be included 

within the total procurement spend of the subsidiary procuring from it and will be 

measured on the basis of the BEE Status of that holding company or co- 

subsidiary; - me! 

10.1.3 enterprise development Element data where the holding company or co-subsidiary 

is responsible for undertaking some enterprise development functions for- ail 

Measured Entities in the Group Structure; and 

10.1.4. residual Element data where the holding company or co-subsidiary is responsible 

for some residual functions for ail Measured Entities in the Group Structure. 
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10.2 Franchisees in a Franchising Arrangement are entitled to recognise: 

10.2.4 as 4 contribution to. their own compliance data, any quantified and expressly stated 

portion of any franchise or related fee payable to the Franchisor that is to be 

applied by the Franchisor in: 

10.2.4.1. providing training’ to the employees of the Franchisees or paying for 

learnerships in the Franchisee if such contributions quallly for recognition as a’ 

skills development Element contribution; 

10.2.1.2 making of enterprise development Element contributions on behalf of the 

Franchisee; and 

10.2.1.3 making of residual Element contributions on behalf of the Franchisee; and 

10.2.2 as preferential procurement contributions of the Franchisee in their own 

compliance data, such portions of the preferential procurement element data. 

attained by the Franchisor as may be attributable to the Franchisee if the 

Franchisor undertakes some procurement on behalf of its Franchisees or the 

Franchisor appoints some of the Franchisee's suppliers, provided that such data js 

apportioned between the Franchisor and the Franchisee using an Acceptable 

Valuation Standard. Any margins or service- or related fees charged by a 

Franchisor shalt however be included within the total procurement spend of the 

Franchisee procuring fram it and will be measured on the basis of the BEE Status 

‘of the Franchisor. 

10.3 Where in paragraph 9, provision is made for attribution in terms. of this clause 10, the 

: provisions of paragraph 10.1 will apply mutatis mutandis to such provisions. 

10.4 Where an attribution of compliance data as contemplated in this. paragraph 10 has 

been undertaken, the resulting Verification Certificate shall state upon it: 

10.4.1 that such attribution has been undertaken; and 

10.4.2 identify the Element scores which have included an attributed data. 

11 TRANSFER OF BEE COMPLIANCE DATA 

11.1. Tothe extent that any Measured Baty has undertaken any initiatives which attribute BEE 
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compliance data based upon: 

11.4.1 cumulative enterprise development Element contributions: 

11.1.2 - cumulative residual Ejement contributions; or 

11.1.3 historical contributions arising from Code 100 Statement 101, 

then,.in such instance, these contributions will be considered to. attach to the business of 

the Measured Entity for that portion of full value of the contribution as is represented by 

the value that the portion of the underlying business of the Measured Entity sold to 

~ anothér entity holds to the pre-sale value of the Measured Entity (all measured using an 

Acceptable Valuation Standard), where that Measured Entity subsequently enters. into any 

bona fide transaction whereby ail or a portion of the underlying business of the Measured 

Entity is sold to another entity. , 

114.2 Where the value of contributions as contemplated in paragraph 11.1 are transferred as 

provided for in that clause, the seller Measured Entity will only be entitled retain 

recognition for that the balance of the yalue of such contribution following the sale. 

11.3 The BEE compliance scores resulting from transferred contribution as contemplated in this 

paragraph 11 must recaiculated on the basis set forth in Code 100 Statement 101, Code 

600 and Code 700 following sale, it being specifically recorded that the contributions and — 

not their resulting BEE compliance scores are transferred. 
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REPABOLIKI YA AFERIKA BORWA - 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 

EMPOWERMENT 
ACT 

' Section 9(5): Codes of Good Practice 

it is hereby notified that the Minister of Trade. and Industry hereby issues the following draft Code 

_ of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

; “comments on this proposed code within 60 days of the date of publication. -
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CODE 100: MEASUREMENT OF THE OWNERSHIP ELEMENT OF BROAD-BASED BLACK 

ECONOMIC EMPOWERMENT 

’ STATEMENT 102: THE RECOGNITION OF OWNERSHIP. CONTRIBUTIONS. ARISING FROM. 

INVESTMENTS BY BEE TARGETED. WAREHOUSING FUNDS 

Issued under section 9(5) of the Broad-Based Black Economic. Empowerment Act 53 of 2003 for 

public comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication. 

Para Subject a os a . Page 

4 Definitions... eegqesecaeneeeaenscatsenendaoeens Vacesasaeseeteapenseesssapeaseacsareneceengensetaeneceedee desea serene | 

2 interpretation of this StateMenit...cccccccccecesssseeeeeceeceesecesencaseeeneeseesecneerersseeee secssessuaeegsees viene ees B 

3 Application of this Statement .o..ssccesssescenessseteentesecssnseeseseesensse densesnesenee escessansenaeeensrnacecnenseese 2 

4 Objectives of this Statement .......:.:cccceseeeees Venweuueuseee anedesseeduedeteneaceseongenaqenssseeses 
aageanaagecereeqenan 

5 Key Measurement Principles ......-...sssersusssstessneneenatteenceees ecageeeeeeesqaeasnnscasnvenaanns snonananeansannett 3 

6 Composition ofa Warehousing FUNG vsseseese sevsuspaneleansuatucsqanteqceesdeneseannanunectensensonnneeenseenensetaaees O 

7 Meas: urement of Exercisable. Voting Rights held by a Warehousing Fund..........-s0 aaevanpenen OF 

8 Measurement of Economic Interest held by a Warehousing Fund.:. sinsaenecess avececssurctsecrgesqenseensers O 

4 DEFINITIONS 

In this statement, unless the context indicates otherwise, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: 

1.1 “BEE" means broad-based black econom ic em eowerment; . 

1.2 “black designated groups" has the meaning defined in Statement 400;. 

1.3 "black people* has the meaning defined in Code 000 Statement 000; 

1.4 "Broad-Based Ownership Scheme" has the meaning defined in Statement 100; 

4.5 "Economic Interest" has the meaning defi ned in Statement. 100; 

, 16 "Element" has meaning defi ned in Code 000 Statement 000; 

1.7 "Enterprise" has the meaning defined in Staternent 100; 
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1.8 

1.9. 

1.10 

T.14 | 

1.12 

1.13 

1.15 

1.16 

1.17 

1.18 

1.19 

1,20 

1.21 

"Equity Interest" has the meaning defined in Statement 100; 

"Exercisable Voting Right" has the meaning defined in Statement.100; 

“Intended Black Participants” means. the black Participants to whom the Warehousing 

Fund intends transferring an Equity interest held by it at the end of the warehousing period 
and with whom the Warehousing Fund and the Enterprise in which such Equity Interest is 

held have concluded a tripartite agreement regulating the terms of the warehousing © 

arrangement and the price ultimately payable by the intended Black Participants for such 

Equity Interest; . 

"Net Equity Interest” has the meaning defined in Statement 100; 

“Ownership Fulfilment" has ‘the meaning defined in. Statement 100; 

"Ownership Scorecard” has the meaning defined in Statement 100; 

“Participant” has the meaning defined in Statement 100; 

"Realisation Points" has the meaning defined in Statement 100; 

"Statement 100" means Code 100 Statement 100; 

“the Act" means the Broad-Based Black Economic Empowerment Act of 2003, as. 

amended or substituted, 

“the Codes" means all Codes of Good Practice issued i jin terms of section 9 of the Act; 

‘the Generic Scorecard" means the balanced BEE scorecard included in Code 000 
Statement 000; 

; 

"Warehousing Fund" means a fund meeting the requirements in paragraph 8below; and 

_ "Weighting" bears the same meaning as assigned in Code 000, Statement 000. 

2 INTERPRETATION OF THIS STATEMENT | 

This stat ement is. to be interpreted in a manner that is consistent with the objectives of the Act, and — 

those set out in paragraph 4. 

3: APPLICATION OF THIS STATEMENT 

This statement is to be used in the measurement of contributions towards the ownership Element 

of broad- based black economic empowerment in respect of Warehousing Funds. 
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4 OBJECTIVES OF THIS STATEMENT 

The objectives of this statement are to: 

4.1 specify the key measurement principles associated with ownership by and contributions to 

Warehousing Funds; 

4.2 specify the requirements for recognition: of Warehousing Funds; - 

4.3 specify the manner of measurement of Exercisable Voting Rights to which Warehousing 

Funds are entitled; 

4.4 specify the manner of measurement of Economic Interest to which Warehousing Funds 

are entitled; and oe an . 

4.5 specify the manner of measurement of Net Equity Interest in the context of ownership of 

Equity Interest by Warehousing Funds. 

5 KEY MEASUREMENT PRINCIPLES — 

An Enterprise may be awarded points in its Ownership Scorecard for the notional participation of 

black people in the Economic interest and/or Exercisable Voting Rights of that Enterprise, arising 

. from the ownership of an Equity interest in that Enterprise by a Warehousing Fund. 

6 COMPOSITION OF A WAREHOUSING FUND 

6.1. A Warehousing Fund is a fund: 

6.1.1 established by an Enterprise or by an organ of state or public entity for the specific, 

purpose. of halding an Equity Interest in another Enterprise ‘purchased from exiting 

black Participants fora fixed duration with the obligation to. ultimately transferring that 

Equity Interest into the ownership of the Intended Black Participants; and 

6.1.2 approved by the minister by notice in. gazette. 

6.2 In addition to the requirements of paragraph 6. 4, any Warehousing Fund must conform to 

the following requirements: 

6.2.1 the constitutional documents of the fund must be so constituted as to ensure that the 

Warehousing Fund's objectives. are aligned in all material respects to the Codes; 

6.2.2 the governance structures of the Warehousing Fund should be substantially aligned: to 

those governing the National Empowerment Fund as set out in that funds enabling Act, 

being the National Empowerment Fund Act of 1998; and 
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6.2.3 

6.3 

6.3.1. 

6.3.2 

6.3.3 

6.4 | 

6.4.4 

6.4.2 

6.5 

6.6 

the maximum duration of the holding of an. Equity interest by the Warehousing Fund | 

must nat exceed 3 years. - 

In addition to the requirements of paragraphs 6.1 and 6.2, the Temaining capital invested 

‘in any Warehousing Fund, after settling any. indebtedness. to contributors, must, upon . 

winding up or termination of the fund, be transferred to a Broad-Based Ownership 

Scheme(s) such that: 

100% of the value of such contributions and Contribution Growth are distributed to. or 

applied to the. benefi t of black people; 

at least 40% of the value of such contributions and Contribution Growth are distributed 

to or applied to the benefit of black women; and 

at least 10% of the value of such contributions and Contribution Growth are distributed , 

to or applied to the benefit of black designated group, 

provided that such Broad-Based Ownership Scheme shall not be a connected person of 

the administrators of the Warehousing Fund or any of its contributors. For the purposes of 

this paragraph, the term "connected persan" shall have the meaning assigned in the 

Income Tax Act of 1962. | 

In granting his/her approval, the minister shall be entitled to specify such parameters 

relating to such approval as may relate to such matters as: 

the maximum rate of return on a recoverable contribution made to’ a Warehousing Fund’ 

by a contributor; and 

the terms. relating to the mechanisms for disposal of any investment by the 

Warehousing Fund in the event of the failure the tripartite agreement referred fo in 

clause 1. 10. 

The minister may revoke an approval as referred to in paragraph 6.1.2 at any time on 

good cause shown, whereupon all recognition under.this statement shall no longer apply. 

Organs of ‘state, public entities and Enterprises can qualify for recognition of enterprise 

development contributions to black economic empowerment under Code 600 Statement - 

600 through the making of recoverable and non-recoverable contributions to the funding of © 

a Warehousing Fund. 
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7 MEASUREMENT OF EXERCISABLE VOTING RIGHTS HELD BY A WAREHOUSING © 

FUND 

74 Provided that a Warehousing Fund meets all of the applicable. requirements set forth in 

paragraph 6, an Enterprise in which it owns an Equity Interest will be entitled to. claim 

points on its Ownership Scorecard for Exercisable Voting Rights, equivalent in‘ number ta 

those held by the Warehousing Fund, held by notional black Participants such. that: 

7.1.1 100% of those notional black Participants are black people; 

7.1.2 40% of those notional black Participants are black women; and — 

7.1.3 10% of those notional black Participants“are members of black designated groups. 

7.2 Notwithstanding the provisions. of paragraph 7.1, no such Exercisable Voting Rights shall 

be recognisable unless the Warehousing Fund, the Enterprise in which the Warehousing 

Fund holds an Equity Interest, and the Intended Black Participants, have concluded a 

tripartite agreement in terms of which those Exercisable Voting Rights are irrevocably 

transferred to those Intended Black Participants. for the duration of the warehousing 

period, 

8 MEASUREMENT OF ECONOMIC INTEREST HELD BY A WAREHOUSING FUND . 

8.1 Provided that a Warehousing Fund meets ail of the applicable requirements set forth in 

paragraph 6, an Enterprise in which it owns an Equity Interest will be entitled to claim 

points on its Ownership Scorecard for Economic Interest held by notional black 

' Participants. . ~ 

8.2 The calculation of the. Economic Interest held by such notional black Participants shall ‘be 

measured on the basis that the percentage of Economic Interest received by the 

Warehousing Fund, that is applied by that,Warehousing Fund to reducing the cost to the 

Intended Black Participants of acquiring the Equity Interest from the Warehousing Fund at 

the end of the: warehousing period, multiplied by the percentage of Economic Interest fo. 

which the Warehousing Fund is entitled, shall be deemed to Economic Interest in the - 

Enterprise to which notional black Participants. are entitled such that: . 

8.2.4 . 100% of those notional black Participants are black people; 

8.2.2 40% of those notional black Participants are. black women; and 

“8.2.3 10% of those notional black Participants are members of black designated groups. 
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8.3 The calculation of Net Equity Interest for such notional biack Participants shalt be based 

upon the result of the calculation in paragraph 8.2. , 
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 
EMPOWERMENT ACT 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code. 

of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication. .
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CODE 100: MEASUREMENT OF THE OWNERSHIP ELEMENT OF BROAD-BASED BLACK 
ECONOMIC EMPOWERMENT . 

STATEMENT 103: THE RECOGNITION OF OWNERSHIP. CONTRIBUTIONS MADE BY. 
MULTINATIONAL GOMPANIES 

_ Issued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53 of 2003 for 

public comment. Interested persons are invited to furnish the minister with comments. on this 

proposed code within 60 days of the date of publication. 

Para Subject Page 

1 DeFINITIONS. 0... cccnceneecenenscesetareeeneneescsesqecesesseusessecssstassssensedsraeecagessusaeasarsencenaessa¢enaceeaueseese 1 

2 interpretation of this Statement.......... vies seagueneaeeens ceeveseee eaeqessennes ds enes evan tangecesecesquetescgnseansensens O 

3 Application of this Statement ......ssscssccssssscsssssssetsspeeseseccesssstsssseleuareresesssusesueceeesssenssee 4 

4 Objectives. of this Statement .........--ceeeens seseetecesausaessuecuessesuaeseacacacescunaaesacevagtecnaeuccarscaneaes a4 

5 Key Measurement Principles ...........cccecccssessecessees scgeenessenecsucustessueaesssssnssarentearesuessecareacareae 4 

6 Recognition of Equity Equivalent. ........ccccsseessssssaesceuueeseetsasenessesneessssaceesessesessessrusaensasnens 6 

7 Sale of Offshore Equity IMteFeStS <cccceccsesereeeee Seuneceneneenee putentacaneqenseeses seetenuseeteeetneeeosaees © 

8 Sale of South African Businesses or Assets by Multinational Businesses or South African. 

Multinationals. ....... ce cecceceseecenecsesegerseeeneeaeesseneenes seeaenenenensenennuaceetensarecevsaseeseqenatsesatequcaressnaceesseneccee L 

1 DEFINITIONS 

In this statement, unless the context otherwise indicates, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: . 

1.1 "Acceptable Valuation Standard" means a valuation of: 

1.4.1 an asset; 

1.1.2 an Economic Interest; 

1.1.3 a Local Multinational Enterprise; or 

1.1.4 any other instrument or right which is relevant to measurement under this statement, 
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undertaken in accordance with normal valuation methods that represent standard market 

practice; 

4.2 "BEE" means black economic empowerment; 

1.3 "black people" shail have the meaning defined in Code 000. Statement 000; 

1.4 "Economic Interest" shall have the meaning defined in Statement 100; 

15 "Enterprise" shall have the meaning defined in Statement 100; 

1.6 "Equity Equivalent" means an equity equivalent contribution made by. a Local: 

Multinational Enterprise of a Multinationat Business in terms of an approved: 

1.6.1 _ public program or scheme of any: government department, provincial government or 

lacal government in the Republic of South Africa which has been approved by the 

minister as entitling that Local Multinational Enterprise to indicative points under the 

Ownership Scorecard; or 

1.6.2 provided for in terms of a Sector Code gazetted in terms section 9 of the Act and Code 

000 Statement 010 of the Codes; 

1.7 "Equity Interest" shall have the meaning defined in Statement 100; 

1.8. “Exercisable Voting Rights" shalt have the meaning defined in Statement 100; 

1.9 “Global Policy” means a globally and uniformly applied restriction upon the alienation of 

Equity in or the sale of businesses of the Multinational Affiliates of a Multinational 

Business imposed by that Multinational Business or by a regulator which has lawful 

jurisdiction over that Multinational Business or by any law. of application to the 

Multinational Business. Where the Global Policy is imposed by a regulator or by law, such 

Global Policy must substantially have been in existence prior to the date of promulgation 

of the Act; 

1.10 “Local Multinational Enterprise" means. a South African based Enterprise which is a 

' Multinational Affiliate of a Multinational Business or of a South African Multinational, it 

being recorded that a branch of an external company as defined in the Companies Act of 

1973 shall constitute a Local Multinational Enterprise; 

1.11 "Multinational Affiliate" means a business owned or controlled by a Multinational 

Business, or a South African Multinational which operates in a particular country or in a 

particular region other than the country and/or region in which that Multinational Business 
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1.12 

1.13 

1.14 

1.15 | 

1.16 

1.17 

1.18 

1.18.1 

1.18.2 

1.19 

1.20 

1.21 

1,22 

or South African Multinational maintains its headquarters; 

“Multinational Business" means a business having its international headquarters in a 

jurisdiction other than the Republic of South Africa and which owns and/or controls a Local 

Multinational Enterprise as one of its Multinational Affiliates, provided that a Muitination 

Business as herein defined shall not include a South African Multinational: 

"Net Equity Interest" shall have the meaning defined in Statement 100; 

"Ownership Bonus Points" refer to the points specified in paragraph 5.4 of the 

Ownership Scorecard; 

"Ownership Fulfilment" shalt have the meaning defined in Statement 100; 

"Ownership Scorecard” means the scoretard used. for the measurement of ownership 

Statement 100; - 

"Participant" shall have the meaning defined in Statement 100; 

"South African Multinational" means any Enterprise which; 

currently maintains its international headquarters in the Republic of South African and 

which maintains Multinational Affiliates in other jurisdictions; or 

previously maintained its international headquarters in the Republic of South Africa and 

having moved those headquarters to another jurisdiction, now maintains a Local 

Multinational Enterprise in the Republic of South. Africa as one of its Multinational 

Affiliates; 

"Statement 100" means Code 100 Statement 100 issued in terms of section 9 of the Act; 

"Statement 101" means Code 100 Statement 101 issued in terms of section 9 of the Act; 

"the Act" means the Broad-Based Black Economic Empowerment Act 53. of 2003; and 

“the Codes" means all Codes of Good Practice issued in terms of section 9 of the Act, 

including without limitation, this statement. | 

2 INTERPRETATION OF THIS STATEMENT 

This statement is to be interpreted in a manner that is consistent with the objectives. of the Act, and 

those set out in paragraph 4. 
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3 APPLICATION OF THIS STATEMENT 

This statement is to be used in the measurement of contributions towards the ownership Element 

of broad-based black economic empowerment in respect of Multinational Businesses and South 

African Multinationals. 

4 OBJECTIVES OF THIS STATEMENT 

The objectives of this statement are to: 

44 define the key measurement principles applicable to measurement of ownership 

contributions by Local Multinational Enterprises of Multinational Businesses and South 

African. Multinationals; 

4.2 provide for the recognition of Equity Equivalent contributions made. by Multinational 

Businesses; 

4.3 provide for the recognition of ownership contributions arising from sales of offshore Equity 

Interests; 

4.4 . provide for the recognition of ownership contributions arising from sales. of businesses or 

assets by the Local Multinational Enterprises. of Multinational Businesses or South African 

Multinationals; and 

4.5. specify the approach to measurement of ownership contributions made by South African 

Multinationals. 

5 KEY MEASUREMENT PRINCIPLES 

5.1 It is a fundamental principle of this statement that any contributions towards the ownership 

Element of broad-based black economic empowerment made by Multinational Businesses 

or South African Multinationals. should. be measured: - 

5.1.1 against the value (measured using an. Acceptable Valuation Standard) of the Local 

Multinational Enterprise of a Multinational Business or of a South African Multinational; 

or 

§.1.2 against the value (measured using an Acceptable Valuation Standard) of the South 

African operations of a South African Multinational maintaining its headquarters in the 

Republic of South Africa. 

5.2 Contributions made by South African Multinationals maintaining a Local Multinational 
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Enterprise as. one of their Multinational Affiliates and those made by Multinational 

Businesses which represent in value a specific percentage of the value of the Local 

Multinational Enterprise of such South African Multinationals or Multinational Businesses, 

will qualify for recognition under the Ownership Scorecard as notional ownership by black 

people of that Local Multinational Enterprise at an equivalent percentage. 

5.3 Contributions. made by South African Multinationals maintaining their international 

headquarters in the Republic of South Africa which represent in value a specific 

percentage of the value of their South African operations will qualify for recognition under: 

the Ownership Scorecard as ownership by black people of that South African Multinational 

at an equivalent percentage. 

6 RECOGNITION OF EQUITY EQUIVALENTS » 

6.1 The provisions of Statement 100 apply unchanged to the measurement of the ownership 

Element of broad-based black economic empowerment in respect of Local Multinational 

Enterprises. Local Multinational Enterprises will have to evidence the following 

requirements in order to qualify for equity equivalents: | 

6.1.1 the Multinational Business must own and contro! the entire Equity in the Local — 

Multinational Enterprise; 

6.1.2 the Multinational Business must be subject to a Global Policy; and 

6.1.3 the Multinational Business will suffer substantial commercial harm. if it were to 

implement transactions designed to give effect to the provisions of Statement 100. 

6.2 The minister may from time to time, and in consultation with the sectoral line minister(s), 

premiers or other stakeholders in any government department, provincial government or 

local government approve certain specified public programs or schemes as entitling Local 

Multinational Enterprises of Multinational Businesses to Equity Equivalents. This 

recognition does not apply to any South African Multinationals. 

6.3 To the extent that a Local Multinational Enterprise is entitled to receive indicative points. on 

the Ownership Scorecard in accordance with an Equity Equivalent, those points shall be 

included in that Local Multinational Enterprise's Ownership. Scorecard. 

6.4 Any Local Multinational Enterprise shall be entitled, at any time, to make written 

representations to the minister for the recognition of Equity Equivalents. 
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6.5 The content of Equity Equivalents approved in accordance with a Sector Code as 

contemplated in Code 000 Statement 010 will be. dealt with in such Sector Code. 

7 SALE OF OFFSHORE EQUITY INTERESTS 

7.1 Any South African Multinational maintaining its international headquarters outside of the 

Republic of South African and any Multinational Business shall be entitled to receive | 

recognition for the sale of an Equity Interest to black Participants in: 

7.1.1 any company interposed between the Local Multinational Enterprise and its ultimate 

holding company; or 

7.1.2 its ultimate holding company 

7.2 In order to facilitate the provisions of paragraph 7.1, a Local Multinational Enterprise shall 

be entitled to claim points in its Ownership Scorecard on the basis of notional participation 

by black Participants in that Local Multinational Enterprise based upon the sale of offshore 

Equity Interest as follows: | | 

7.21 Economic. Interest to which notional black Participants are entitled in the Local 

- Multinational Enterprise shall be recognised at a level equivalent to the percentage that. 

the value of the Equity Interest sold to. black people holds. to the value of the Local 

_ Multinational Enterprise, both values measured in accordance with Accepitabie. 

Valuation Standards; | 

7.2.2 Exercisable Voting Rights to which notional black Participants are entitled in the Local 

Multinational Enterprise shall be recognised at a level equivalent to the percentage that 

the value of the Equity Interest sold to black people holds to the value of the Local 

Valuation Standards; 

7.2.3 Net Equity Interest and Ownership Fulfilment points arising from a sale of offshore 

Equity Interests shall be measured in compliance with the principles established in 

Statement 100, save that wherever reference is made to the measurement of the value 

of the "Measured Enterprise", that reference will be interpreted as relating to the value 

of the Local Multinational Enterprise; and 

7.2.4 Ownership Bonus Points will be measured on the same basis as specified in Statement 

100 as modified by reference to paragraph 7.2.1 above in respect of the measurement 

of Economic Interest. 
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7.3 Notwithstanding the provisions of paragraph 7.2, no points. shall be claimable by the Local 

Multinational Enterprise under the Ownership Scorecard in respect of: 

7.3.1 Exercisable Voting Rights arising from the sale of offshore Equity Interest unless the 

Exercisable Voting Rights in the Local Multinational Enterprise are irrevocably 

transferred to the black people owning that offshore Equity Interest for the continued . 

duration of their ownership of that offshore Equity Interest; and 

7.3.2 Economic Interest (including also derived points in respect of Net Equity Interest and 

| Ownership Bonus Points) arising from the sale of offshore Equity Interest unless the 

black people owning that offshore Equity Interest are entitled to receive Economic 

" Interest arising, from offshore Equity Interest which are equivalent to or greater than 

those which would. arise from an entitlefnent to share in the profitability of the Local 

Multinational Enterprise. 

8 SALE OF SOUTH AF RICAN BUSINESSES OR ASSETS BY MULTINATIONAL 

BUSINESSES OR SOUTH AFRICAN MULTINATIONALS 

8.1 Any sale of any South African business or asset by a Multinational Business/ South 

African Multinational or its Locat Multinational Enterprise (where applicable) shall be fully 

recognisable under Statement 101, save that any reference to the measurement of the 

value of the “Measured Enterprise" in Statement 101, shall for this purposes of this 

statement be interpreted as relating to the value of the Local Multinational Enterprise. 
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_REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

EMPOWERMENT ACT 

Section 9(5): Codes of Good Practice | 

_ It is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public: comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with © 
comments, on this proposed code within 60 days of the date of publication,
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CODE 400: MEASUREMENT OF THE OWNERSHIP ELEMENT OF BROAD- BASED BLACK 

ECONOMIC EMPOWERMENT 

STATEMENT 104: THE RECQGNITION OF OWNERSHIP CONTRIBUTIONS MADE BY, PUBLIC 

ENTITIES AND ORGANS OF STATE 

- public c comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication. 

Para Subject | Page 

1 Definitions .acscsassntninsenniecineittnitecestinetistinenntnetrstnstsentsnsnagasceeinnsenansse | 

2 Interpretation of this. Statement ncrsenereeeerrsrreseerecren ceaueaes a aeavenss es sesesaes seteuvensansnnantes & 

3 Application of this Statementaeinsvseucucestineeseeetsneteresenamanvesnetneesie vanes stteeenatace pesenteneeae 2 

4 — Objectives of this Statement...........:.0 deeceevatesecesaeese sess en ne: | 

5S IMtrOGUCTION .....- ese sessectsereeeees weaenaeenaneenees sectetetetngnneenciaa seseseaees senssneanessenrenennerenansne & 

6 Indicative Ownership. Scores for Public entities arid Organs of State. sadeqenaaneneesegeepeneanatneees see 3 

z Recognition af Ownership by Designated Public Entities cacgea teed cotsereasasanagnqestsuinessconssenaueestenies O 

1 DEFINITIONS. 

In this statement, unless the context atherwise indicates; a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: 

1.1 "BEE" means black economic empowerment; 

1.2 "black designated:groups” has the meaning defined in Statement 400; 

’ 13 : "biack people" has the meaning defined in Cade 000 Statement 000; 

1.4 "Designated Public Entities" means the public entities referred to in. paragraph. 7: 

4.6 “Economic Interest"-has. the meaning defined in Statement 400; | 

1.6: “Equity Interest" has the meaning defined in Statement 400; 

1.7 "Exercisable Voting Rights" has the meaning: defined § in. Statement 100; 

1.8 "Generic Scorecard" has the meaning defined i in Code ooo Statement 000; . 
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1.9 “Ownership Bonus Points" refer to the points specified in paragraph 5.4 of the. 

Ownership Scorecard; 

1.10 “Realisation. Points” has. the meaning defined in Statement.1 00; 

4.11 | "Stateme nt 100" means Code 100, Statement 100 issued in terms of séction 9 of the Act; 

4.12 "Statement 101" means Code 100, Statement 104 issued in terms of section 9. of the Act; 

1.43 “the Act" means the Broad-Based Black Economic Empowerment Act 53. of 2003; 

1.14 “the Codes" means all Codes of Good Practice issues in terms of section 9 of the Act, 

____ including without limitation, this Statement; and 

1.15 “the Ownership Scorecard" means the scorecard: used for the measurement of 

_ awnership Code 100, Statement 100. 

2 INTERPRETATION OF THIS STATEMENT 

This statement is to be interpreted in a manner that is consistent with the objectives of the Act, and 

those set aut in paragraph 4. 

3 APPLICATION OF THIS STATEMENT 

This statement is to be used in the measurement of contributions towards. the. ownership Element 

of broad-based black economic empowerment in respect of public entities and organs of state. 

4 OBJECTIVES OF THIS STATEMENT 

The objectives of this statement are to: 

4.1 specify the basis for the award of indicative points for the ownership Element of the broad- 

based black economic empowerment in respect of public entities wholly owned by organs 

of state (other that Designated Public Entities) and in respect of organs of state; and 

4.2 __ specify the basis for recognition. of ownership of Equity Interests held by Designated 

Public Entities as being black ownership. _ . . 

5. INTRODUCTION . 

|b Public entities (other than Designated Public Entities) wholly owned by. organs of state and. 

organs of state themselves that are subject to measurement under the Codes are 

incapable of being measured under Statement 100 since ownership by organs of state is 

expressly excluded from measurement under that statement. Accordingly, such entities. 
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must be assigned an indicative score for ownership in order to complete their Generic 

Scorecard. 

5.2 In certain exceptional circumstances, particular Designated Public Entities may be: 

5.2.1 established with the specific objective of furthering the objectives of the Act and/or of 

broad-based economic. empowerment in general; and 

5.2.2 allocated Equity Interests in private sector enterprises emerging from the sales of state 

owned assets or the licensing of new enterprises with a view to halding such Equity 

interests in support of the objectives contained in the Act. 

As such, these Designated Public Entities-may enjoy: a special status for the purposes of 

the Codes in that, notwithstanding the fact that they may be whoily owned: by organs of 

State, they may be deemed to be black owned for the purposes of measurement under 

Statements 100 and 101. | 

6 INDICATIVE OWNERSHIP SCORES FOR PUBLIC ENTITIES AND ORGANS OF STATE 

As public entities wholly. owned by organs of state (other than Designated Public Entities) and 

organs of state cannot be measured as having any black ownership in terms of Statement 100, the 

following formula is provided in order to allow such entities to be awarded an indicative score for 

'. the ownership element: 
  

A=2-x20 
., 80 
  

| Where * 

A is the score for the ownership Element any entity measured in terms of this statement 

    | Bis the score achieved by that entity on the remainder of the Generic Scorecard other than the awnership Element { 
  

7 RECOGNITION OF OWNERSHIP BY DESIGNATED PUBLIC ENTITIES 

7.1 The minister may: from time to time by notice in the gazette, designate certain public 

entities as Designated:Public Entities and may, in so doing, stipulate the parameters of the 

entitlement of those Designated Public Entities to benefit from the provisions of this 

paragraph 7. 

7.2 _ Ownership of an Equity Interest by a Designated Public Entity which conforms to the 

parameters specified by the’ minister as contemplated in paragraph 7.1, must, for the 
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purposes. of measurement under Statements 100 and 101, be regarded a as. ownership by 

notional black people holding an entitlement to: 

7.2.1 the percentage of Economic Interest and the percentage Exercisable Voting Rights 

attached to the Designated Public Entity owned Equity Interest in the following 

proportions: 

7.2.1.1 100% owned:-by black peopie; 

7.2.1.2 40% owned. by black women; and 

7.2.1.3 1 0% owned. by black designated groups; 

722 fully paid-up. and unrestricted ownership of the all Economic Interest attached to the 

Designated Public Entity owned Equity interest such that all Realisation Points. are 

awarded pro rata to the percentage of Economic. Interest attached to that Equity 

interest; and 

7.2.3 such Ownership Bonus Points as are pro rata to the percentage of Economic Interest 

attached to that Equity Interest. 

7.3 The provisions of this paragraph 7 will cease to apply when the Designated Public Entity 

alienates the Equity Interest or if the minister revokes the status conferred in terms of 

paragraph 7.1. 
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 
_ EMPOWERMENT ACT 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and Indusiry hereby issues the following draft Code 

‘of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication,
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CODE 100: MEASUREMENT OF THE OWNERSHIP. ELEMENT OF BROAD-BASED BLACK 

_ ECONOMIC EMPOWERMENT 

STATEMENT 105: THE RECOGNITION OF OWNERSHIP CONTRIBUTIONS MADE BY 

COMPANIES LIMITED BY GUARANTEE AND SECTION 21 COMPANIES 

Issued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53 of 2003 for 

public comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication, 

Para Subject | Page 

4 De Pin RIONS «se csececessneneneseeseenees a qasenacaaeegucncancensqansaneaarengendteneneseuseeeeaaaess sussssanseeeseateqensteseansasece 4 

2 Interpretation of this Statement... cssceceereseneceneaeceseeenenees . seveeees eeesaneegeecenasesangenseateseonne & 

3 Application. of this Statement........seccseeecreentenssenseteeeseeeen deneneeesugedecedusecqecaneuteryes eeeeusens wtsensres D 

4 Objectives of this Statement ...........es cece eeee sagesceaseeuseesane qdnganesequceanesgecaacusnsecsusneussees puverarecces 2 

5 Indicative Ownership Score.............. ee aaeqacqacayeqedasesaqaesanesssanqaueconeaaeunesgeeneqereeeenanenadengaseeen 2 

1 DEFINITIONS 

in this statement,-unless the context otherwise indicates, a word or expression to which a meaning 

has been assigned in-the Act bears the same meaning, and: 

- 14 

° 4.2 

1.3 

1.4 

45 

1.6 

1.7 

"BEE" means black economic empowernent; 

"company limited by guarantee” means a company as referred to in section 19(1)(b) of 

the Companies Act; 

"Companies Act" means the Companies Act of 1973, as amended or substituted: 

"section 21 company” means an association nat for gain incorporated under section 21 

of the Companies Act and which, in accordance with the provisions of section 21(1) of the. 

Companies Act, is incorporated as a company limited by. guarantee; 

"Statement +00" means. Code 100, Statement 100 issued in terms of section 9 of the Act; . 

"the Act" means the Broad-Based Black Economic Empowerment Act 53 of 2003; and 

"the Codes" means all Codes of Good Practice issues in terms of section 9 of the Act, 

including without limitation, this. Statement. 
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2 INTERPRETATION OF THIS STATEMENT 

This statement is to be interpreted in a manner that is consistent with the. objectives of the Act, and 

those set out in paragraph 4. 

3 APPLICATION OF THIS STATEMENT 

This statement is to. be used in the measurement of coniributions towards. the ownership. Element 

of broad-based black economic empowerment in-respect of companies limited by guarantee and 

section 21 companies. , | | 

4 OBJECTIVES OF THIS STATEMENT 

The ‘objectives of this statement are to specify the basis for the award of indicative points for the 

awnership Element of the broad-based black economic empowerment in respect of companies 

limited by guarantee and section 21 companies. 

5 INDICATIVE OWNERSHIP. SCORE 

As companies limited by guarantee and section 21 companies cannot be measured as having any 

black ownership in terms of Statement 100, the following formula is provided in order to allow such 

entities to be awarded an indicative score for the ownership Element: | 

  

Az 2x20 
80 
  

| Where 

| Ais the score for the. ownership Element any entity. measured in terms of this statement 

Bis the score achieved by that entity. on the remainder of the Generic Scorecard.ather than the ownership Element       
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REPABOLIKI YA AFERIKA BORWA 

BROAD-BASED BLACK ECONOMIC 

EMPOWERMENT ACT 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and industry hereby issues the following draft Code 

of Good Practice for public comments. under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003, | Interested persons are invited to fumish the Minister with 

comments on this proposed code within 60 days of the date of publication.
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_ CODE 300: MEASUREMENT OF THE EMPLOYMENT EQUITY ELEMENT OF BROAD-BASED 

BLACK ECONOMIC EMPOWERMENT 

STATEMENT 300: THE RECOGNITION OF EMPLOYMENT EQUITY CONTRIBUTIONS 

tssued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53. of 2003 for 

public comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication, 

Para Subject | Page 
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1 DEFINITIONS 

In this statement, unless the context otherwise indicates, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: 

  

1.4 "Act" means the Broad Based Black Economic Empowerment Act, Act 53 of 2003; 

1.2 “black people with disabilities" shall have the same meaning as defined in Code. 100 

Statement 100; . 

1.3 "Element" shall have the same meaning as defined in Code 000. Statement 000; 

1.4 “employee” bears the meaning as defined in the Employment Equity Act, 

1.5 "Enterprise" shall have the same meaning as defined in. Code 100 Statement 4100; 

1.6 "Vieasured Entity" means an Enterprise as well as any organ of state or public entity 

subject to measurement under the Codes; 

1.7 "Occupational Levels" are as outlined in the EEA farm issued as a requiation under the 

©2005 Departmentofwadeandindusty ts 7 300-1 
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Employment Equity Act. For ease of reference, the Occupationaf Levels relevant to this 

‘statement are those specified below and. exclude any of the other Occupational Levels 

specified in EEA9: , 

1.7.1° | "Senior Management" as per the EEA9 Form issued as a regulation under the 

Employment Equity Act; oe " 

4.7.2 . . "Professionally Qualified, Experienced Specialists and Mid-management" as per 

the EEA9 Form issued as a regulation under the Employment Equity Act; and . 

1.7.3. "Skilled Technical and Academically Qualified Workers, Junior management, 

Supervisors, Foremen, Superintendent” as per the EEAQ Form issued as a 

regulation under the Employment Equity Act; 

1.8 "the Employment Equity Act" means the Employment Equity Act of 1998; and 

1.9 "the Employment Equity Scorecard” means the scorecard. used for the measurement of 

employment equity contributions in this statement. 

2 INTERPRETATION OF THIS STATEMENT 

2.1 When interpreting a provision ‘of this statement, any reasonable interpretation that is 

consistent with the objectives of the Act and those set forth in paragraph 4 must be 

preferred over any other interpretation that is inconsistent with such objectives. 

2.2 To the extent that any provision of this statement is inconsistent with the Act, the Act shall 

prevail. . 

3 APPLICATION OF THIS STATEMENT 

This statement is to be used in the measurement of the employment equity Elernent of broad- 

based black economic empowerment in respect of all Measured Entities. — 

4 OBJECTIVES OF THIS STATEMENT 

The objectives of this. statement are as to: 

44 specify the scorecard for the measurement of the employment equity contributions to 

BEE; . . 

4.2 define the key measurement principles for the measurement tof the employment equity : 

contributions to BEE; and 
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43 define the formula for the calculation of the score for employment equity. 

5 EMPLOYMENT EQUITY SCORECARD 

5.1 The following table represents the criteria used for the purposes of deriving a score for 

employment equity in terms of this statement: 

  

Criteria Weighting 
points 

Compliance ° 
targets 

  

Black people with disabilities employed by the 

Measured: Entity as. a percentage of all full-time | 

employees, 

2 4% 

  

5.12 Black people employed by the Measured Entity at } 

Senior Management level as a percentage of 

employees at Senior Management level 

60%. 

  

\ 5.1.3 Black women employed by the Measured Entity: at 

Senior Management jevel as a percentage of | 

employees at Senior Management level 

30% 

  

| 5.1.4 Black people employed by the Measured Entity at 

Professionally Qualified, Experienced Specialists. |. 

and Mid-management level as a percentage of | 

employees at .Professionaily: Qualified, Experienced : 

Specialists and Mid-management level 

1% 

  

5.1.5 Black women employed. by the Measured Entity at. 

Professionally Qualified, Experiénced Specialists | 

-. and Mid-management level as a percentage of 

employees at Professionally Qualified, Experienced | 

Specialists and. Mid-management level 

40% 

    Black people employed by the Measured Entity at | 

Skilled Tectinical and Academically Qualified | 
Workers, Junior Management, Supervisors, | 

Foremen, and Superintendents as a percentage of 

employees at Skilled Technical and Academically | 

Qualified . Workers, Junior | Management, 

Supervisors, Foremen, and Superintendents level     80% 

  

§.2 Where a Measured Entity attains a score in respect of any one-of the criteria specified in 

the employment equity scorecard that is in excess of the corresponding Weighting points, 

then that Measured Enterprise shail only be entitled to. the corresponding Weighting 
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points. 

6 KEY MEASUREMENT PRINCIPLES 

6.1 In. measuring any of the criteria in. the Employment Equity scorecard, the principles 

contained in the Employment Equity Act will apply and any reporting to the Department of 

Labour may be used as a basis for the purpose of reporting in terms of this statement. 

Data and facts may however be. collated. afresh for BEE planning and verification. 

purposes. For the purposes of measurement and reporting: 

6.1.1 the percentage of black people at each of the Occupation Levels relevant to the 

Employment Equity scorecard as weil as. the percentage of black people with 

disabilities. may be based upon the applicable statistics contained in the Measured 

Entity’s EEA9 and EEA‘0 forms as contemplated in the Employment Equity Act or may 

‘be collated in accordance with the guidelines set out in those forms; and 

6.1.2 claims in respect of black people with disabilities - may be supported by a duly 

completed declaration as contemplated in the Measured Entity's EEA1 form as 

contemplated in the Employment Equity Act. . 

6.2 Notwithstanding the aforegoing, any Measured Entity not subject to the applicable 

provisions. of the Employment Equity Act shall be required to compile the statistics 

contemplated in the Employment Equity scorecard using the guidelines set out in the 

Employment Equity Act for the purposes of this statement,. 

_7.. MEASUREMENT OF THE EMPLOYMENT EQUITY CRITERIA 

The ‘different indicators of employment equity in the scorecard are caiculated on the following 

basis: 

  

  

| Where 

| Ais the score achieved in respect of any given, criteria as referred to paragraphs §.1.1 to 5.1.6. 

|B is the percentage of category of black people being measured 

’ | Cisthe percentage compliance larget in respect of that criteria     | Dis the weighting points allocated to the applicable c criteria being measured, 
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 
EMPOWERMENT ACT . 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and industry hereby issues the following draft Code - 

of’ Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

- comments on this proposed code within 60 days of the date of publication. — :



STAATSKOERANT, 20 DESEMBER 2005 No. 28351 69 

  

CODE 400: MEASUREMENT OF THE SKILLS DEVELOPMENT ELEMENT OF BROAD-BASED 

BLACK ECONOMIC EMPOWERMENT 

STATEMENT 400: THE RECOGNITION OF SKILLS DEVELOPMENT AND ORGANISATIONAL. 

TRANSFORMATION CONTRIBUTIONS TO B LACK ECONOMIC EMPOWERMENT 

Issued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53 of 2003 for 

public commenit. Interested persons are invited to fumish.the minister with comments on this 

proposed code within 60 days of the date of publication. 

Para Subject = | Page 
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1 DEFINITIONS 

* in this statement, unless the context otherwise indicates, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: 

1.1 

1.2 

1.3 

"ABET" " refers to adult. basic education and training as determined by the National 

Qualifications Authority j in accordance with Success Indicator 2.7 of the National Skills 

Development Strategy; 

"black people with disabilities" shall have the same meaning as ‘defined in Code 

A400 Statement 100; , 

"black unemployed people" shall have the same meaning as defined in Code 100” 

Statement 100; . 
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14 "Board" shall have the same meaning as defined in Code 200 Statement 200; 

1.5 “Core Skills" means skills that are related to any: of the following: 

4.5.4 . value-adding activities. of the Measured Entity in line with its:care business; 

1.5.2 in areas that the Measured Entity cannot outsource; or 

15.3 within the production/operational component of the Measured Entity’s value-chain; 

as opposed to the supply-side; services or downstream operations; 

1.6 "Critical Skills" are. those skills. to be identified by each SETA in accordance with 

Success Indicator 1.1 (Lever 1.1) of the National Skills Development Strategy, The 

Critical Skills for each Measured Entity will be determined by reference to Critical 

Skills identified by the relevant.SETA having jurisdiction over each of the Measured 

Entity's spheres/areas of operation; 

1.7 "Element" shall have the same meaning as defined in Code ooo Statement 000; 

1.8 "employee" bears the meaning as defined in the Employment Equity Act; 

1.9 “Enterprise” shall have the same meaning as defined in Code 100 Statement 100; 

1.10 "Learnerships” refer to the skills development programs approved by the relevant SETA 

having jurisdiction over each of the Measured Entity's spheres/areas of operation and 

_ Which are “fully certified in accordance with the National Qualifications Framework 

maintained in terms of South African Qualifications Authority Act; 

1.14 "Leviable Amount" bears the meaning as defined in the Skills Development Levies. 

Act of 1999 as determined in accordance ‘with the provisions of the Fourth Schedule: 

to the Income Tax Act; 

4.12 "Measured Entity” means an Enterprise as well as any organ of state or public entity 

subject to measurement under Codes; 

1.13 "National Skills Development Strategy” means the national skis development 

strategy referred to in section 5(t)a}di) of the Skills Development Act as further 

qualified in the strategy released by the Department of Labour in March 2005, 

covering the period 01 April 2005 to.31 March 2010; 2 
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4.14  “SETA" means a sector education and training authority, established by section 9(1) 

of the Skills Development Act having jurisdiction over Measured Entities; 

1.15 "Skills Development Spend" comprises the amount of money that a Measured Entity © 

spends. on skills development that is over and above any of skills development levy 

payable in accordance with the Skilis Development Levies Act determined in 

accordance with the provisions of the Fourth Schedule to the Income Tax Act; 

1.16 “the Act" means the Broad-Based Black Economic Empowerment Act of 2003; 

1.17 "the Codes" means all Codes of Good Practice issued i in terms “of section 9 of the 

| Act, including without limitation, this statement; . 

1.18 “the Employment ‘Equity Act’ means the Employment Equity Act of 1998, as 

amended or substituted; 

4.19 “the Income Tax Act” means the Income Tax Act of 1962; 

1.20. “the Skills Development Act* means the Skills Development Act of 1998; 

1.21 “the Skills Development Levies Act" means the Skills Development Levies Act of 

4999; 

| 1.22 . “the Skills Development Scorecard" means the scorecard used for the 

measurement of skills development contributions. in this statement and.’ 

4,23 “Workplaca Skills Plan’ is the plan of a Measured Entity that is approved by the 

relevant SETA in accordance with Success Indicator 2.1 (Lever 2.1) of the. National, 

‘Skills Development Strategy. 

2 INTERPRETATION OF THIS STATEMENT 

2.4 When interpreting a provision of this statement, any reasonable interpretation that is 

consistent with the objectives of the Act and those set forth in paragraph 4 must be 

preferred over any: other interpretation that | is inconsistent with such objectives. 

2.2 To the. extent that any provision of this statement is inconsistent with the Act, the Act 

shail prevail. 
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3. APPLICATION OF THIS STATEMENT 

This statement is to be used in the measurement of the skills development Elementof broad-based 

black economic empowerment In respect of all Measured Entities. 

4 OBJECTIVES OF THIS STATEMENT 

The objectives of this. statement are to: 

4A specify the scorecard for the measurement of the skills development Element of BEE; 

4.2 define the key. measurement principles associated with the skills. development 

Element; 

43 specify the formula for measuring the skills development Element of BEE; and 

4.4 specify the basis for the measurement of the organisational transformation contributions to 

BEE. . 

5 THE SKILLS DEVELOPMENT SCORECARD 

5.14 The following table represents the criteria used for the purposes of deriving a score for 

skills development in terms of this staternent: 

  

Category Skills Development Element "Weighting | 
points 

Compliance — 
Target 

  

  

RE ~~ Skills Development 
T6441. 

employees as a percentage of Leviable 

Amount, . 

Skills Development Spend on black T 3% 

  

5.1.1.2 Skills Development Spend on Criticat Skills | 
and/or Core Skills for black employees as a | 

2.6% 

  

S113 
__ Percentage of Leviable Amount. 

Skills Development Spend on Critical Skills | 
and/or Core Skills for black women employees | 
as a percentage of Leviable Amount, 

1.4% 

  

“Bid Skills Development Spend on __ black 
employees with disabilities as a percentage of 
Leviable Amount, 

0.3%. 

  

__Learnerships 
  

75.121 “ Number of black employees on SETA- | 
accredited Leamerships as a percentage of 
total employees. 

a 

  

eT ae ~ Number of black women employees on SETA- | 
accredited Leamerships as a percentage of | 
total employees. 

(2.5% 

    S123   Number of formerly. black unemployed people | 
and/or black peopie formerly residing in rural   areas on Leamerships as_a percentage. of   1% 
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| total employees. 
  

1 §.1.3 | Organisational Transformational. rex 
  

5.1.3.1 Existence of - 

Measured Entity -and which, is being 

_ implemented. 

‘comprehensive: Black Z 

_ Economic Empowerment strategy, ° that | 
integrates all the elements of the BEE | . 

‘Scorecard, ~ assigns. clear- ‘executive |. °- 

responsibilities, creates appropriate | 

functioning representative committees. and}... 

which has been approved by the Board of the | 

~ Yes 

  

5.1.3.2 — Employment of a Skills Development 

Facilitator 

—“Yes* 

  

“Va1.3.3 Existence of a policy on non-discrimination 

widely published within the Enterprise and | 

which emphasises the promotion of .racial, | 

gender, religious and cultural diversity which is’ 

being implemented. An element of this 

implementation must be the regular and on-|..: | 

going facilitation of extemal diversity. 

management training 

Yes 1 

  

5.1.3.4 Compliance with all relevant employment: 

related legislation 
. Yes” 

  sia8 
implementation of an effective . human / 
resource management plan which emphasises , 

retention, career development and long-term 

career planning of all employees including 

jeamers and which is being implemented. 

Such, plan must include targets against which 

performance is measurable. : : 

Yes 

  

5.1.3.6   “Existence of a program designed to give 

practical effect to the policies and programs in 

the items in paragraphs 5.4.3.1 to 5.1.3.5) 

through. _routine organisational social 

‘environmental audits the outcomes of which |’. 
are published widely within the Measured 

_Eniy 

Yes 

    TOTAL       
  

5.2 Where a Measured. Entity attains. a score in respect of any one of the.criteria specified in: 

the skills development scorecard that is in excess of the corresponding Weighting points, 

then that Measured, Enterprise shall only be entitled to the corresponding Weighting 

. < points, -. 

5.3 

5.4 

© 2005 Department of Wade and industy 

For the avoidance of doubt, the calculations in. paragraphs 5.44.1 to 6.4 44 are not 

" intended to be cumulative. 

Any Skills Development Spend by a Measured Entity which is related to an ABET 

program may be recognised at a multiple: of 1.25. to. the actual level of such Skills . 

Development Spend. 
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8.2 

"| D means the weighting points allocated to the applicable Skills Development criteria | 

  
Cis. the percentage compliance target in respect of that criteria — 

| being measured.   
  

  
The. Learnership element of the Scorecard is calculated on the following basis: 

  

I. Az=xD 
Cc 

  

| Where 

A.is the score achieved in respect of any given criteria in the Skills Development | 

Scorecard specified in paragraphs 5.1.2.1 to 5.1.2.3 

| B is the percentage of black registered accredited leamerships as a percentage of | 

| total number of employees in each of the relevant target, groups specified in | 

_| paragraphs 5.1.2.1 to 5.1.2.3 | / 

C is the percentage compliance target in respect of that criteria ! 

| D means the weighting points allacated to the applicable Skills, Development criteria |   being measured. 
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 
EMPOWERMENT ACT 

- Section 9(5): Codes of Good Practice 

— Itis hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication. .
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CODE S00: MEASUREMENT OF THE PREFERENTIAL PROCUREMENT ELEMENT OF 
BROAD-BASED BLACK ECONOMIC EMPOWERMENT 

STATEMENT 500: THE RECOGNITION OF PREFERENTIAL PROCUREMENT 

CONTRIBUTIONS 

Issued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53 of 2003 for: 
public comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication. 

Para Subject | | Page 
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1 DEFINITIONS 

In this. statement, unless the context otherwise indicates, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: 

4d "Associated Enterprise” means an associated: enterprise as def ned in Code 100 

Statement 101; 

4.2 "BEE Procurement Spend" means the BEE procurement spend determined in 

accordance with the provisions of paragraph 8; 

1.3 "BEE Procurement Recognition Level" means the percentage BEE Procurement 

Recognition Levels as determined: : 

  

© 2005 Gepantent wade and industry : ae i. a.



STAATSKOERANT, 20 DESEMBER 2005 No. 28351 79 
  

1.3.1 _in relation to Enterprises. which are neither Qualifying Small Enterprises nor” 

Exempted Micro. Enterprises, by reference to the mechanism. for determining that 

level set out in Code 000 Statement 000; 

13.2 in relation to Qualitying Small Enterprises, by reference to the mechanism for 

determining that level set out in Code 1000 Statement 1000; and 

1.3.3. in relation to. Exempted Micro Enterprises, a deemed BEE Procurement : 

. Recognition of 100% and BEE Status. of Level 4 Contributor as contemplated in 

' Code. 1000 Statement 1000; 

1.4. “BEE” means black economic empowerment; 

1.5. “Enterprise” shail have the same meaning as defined in Code 100 Statement 100; 

1.6 "Exempted Micro Enterprise" has the meaning defined in Code. 1000 Statement 

4000; | 

1.7 "Measured Entity” means any Enterprise as well as any organ of state or public 

entity subject to measurement under the Codes; 

18. “Procurement items” for the purposes of this statement, means the items referred to 

in paragraph 7.1; 

19°. "Qualifying Small. Enterprise" has the meaning defined in Code 1000 Statement 

41000; - | : 

1.10 "Supplier" means any supplier or service provider to a Measured Entity, regardless of 

whether such supplier or service provider may be a Qualifying Smail Enterprise or an 

Exempted Micro Enterprise, provided that'a portion of the supply or service provision 

made by that supplier or service provider falls within the definition of Total Measured 

Procurement Spend; 

1.11. “the Act" means the Broad-based Black Economic Empowerment Act 53 of 2003; 

1.12 — "the Codes" means. all Codes of Good Practice issued in terms. of section 9 of the 

Act, including without limitation, this statement; 
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1.13 

1.14 

2 

2.1 

2.2 

a 

"the National Small Business Act" means the National small Business Act 102 of 

4996, as amended or substituted; and 

"Total Measured Procurement Spend" means total procurement spend of the 

Measured Entity as contemplated in paragraph 7.1 other than the exclusions in 

paragraph 7. . : . 

INTERPRETATION OF THISSTATEMENT | 

When interpreting the provisions of this statement, any reasonable interpretation 

‘which is consistent with the objectives of the Act and those set forth in paragraph 4 

must be preferred over any other interpretation which is inconsistent with such 

objectives. 

To the extent that any provision of this. statement is inconsistent with the Act, the Act 

shall prevail. 

APPLICATION OF THIS STATEMENT 

This statement is to be used in the measurement of the preferential procu rement Element of broad- 

based black economic empowerment in respect of all Measured Entities. 

4 OBJECTIVES OF THIS STATEMENT 

The objectives of this statement are to: 

Ad 

42 

4.30 

44 

4.5 

. specify the preferential procurement scorecard; 

specify the key measurement principles to be applied when calculating preferential 

procurement contributions to BEE; 

specify a basis for the award of an enhanced recognition status to certain categories 

of preferential procurement, 

specify principles to be applied when calculating BEE Procurement Spend; and 

specify the formula forthe calculation of the individual criteria specified in the 

preferential procurement scorecard. 
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PREFERENTIAL PROCUREMENT SCORECARD 

The following table. represents. the criteria for the purposes of deriving a score for 

preferential procurement in terms of this statement: - 
  

  

on the BEE Pracurement Recognition Levels as 

a percentage of Total Measured Procurement 
_Spend 

Criteria - a | Weighting | Compliance | 

— , _____________— ___ points _| _target 
5.1.4 _ BEE Procurement Spend from Suppliers based | 15 _ FO%, 

  

5.4.2. BEE Procurement Spend from Qualifying Small 4 ~\) 45% 

t ; Enterprises based on the BEE Procurement 1 

Recognition Levels as a percentage of Total 

Measured ProcurementSpend 
  

Enterprises based on the BEE Procurement 

Recognition Levels as a percentage of Total 

Measured Procurement Spend       5.1.8. BEE Procurement Spend from Exempted Micro > 5% 

    
    
For the avoidance of doubt, the calculations in paragraphs 5.1.1 to 5.1.3 are not 

intended to be cumulative. 

KEY MEASUREMENT PRINCIPLES 

Where a Measured Entity attains a score in respect of any one of the criteria specified 

in the preferential procurement scorecard that is in excess of the corresponding 

Weighting points, then that Measured Enterprise shall only be entitled to: the 

corresponding Weighting points. 

Al proctirement of goods and services by the Measured Entity, other than such 

portion specifically excluded in terms of this statement, is ta be included in. the | 

calculation of Total Measured Procurement Spend of the Measured Entity. 

Where a Measured Entity can demonstrate that it procures goods and services 

directly from a Supplier which is also a recipient of enterprise development 

contributions to BEE made by the Measured Entity and which are recognized in terms . 

of any statement in Code 600, all BEE Procurement Spend from that Supplier shall be 

multiplied by a factor of 1.2 when calculating the BEE Procurement Spend of the 

Measured Entity. 
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‘7 TOTAL MEASURED PROCUREMENT SPEND 

7.1 Save as provided elsewhere in this paragraph, the following are considered to be 

. Procurement items: 

7.1.1 all goods and services procured that comprise the cost of sales of the Measured 

Entity, 

7A2 all goods and services procured that comprise the operational expenditure of the 

Measured Entity; 

7A all capital expenditure incurred by the Measured Entity; 

7.1.4 all goods and services procured from organs of state and public entities; 

7.1.5 all goods and services procured from suppliers that enjoy a monopolistic position; 

7.1.6. all procurement on behalf of a third party or a client, where the cost of that 

procurement is included as an expense in the Measured Entity's annual financial 

statements; 

7.14.7 payment to independent contractors and to labour brokers for services provided by 

individuals wha are not employees of the Measured Entity; 

7.1.8." all goods and services procured for the purpose of implementing BEE initiatives, 

including without limitation, procurement in relation to- skills development, 

enterprise development, as well as initiatives included under residual element of 

BEE, 

7.19 all goods and services procured from a non-South African source and all imported 

goods and services procured; and 

7.1.10 all goods and services procured from subsidiaries or holding companies of the 

Measured Entity, the terms "subsidiary" and “holding company” to be interpreted in 

accordance with the Companies Act 61 of 1973. 

7.2 Notwithstanding the provisions of paragraph 7.1, the following list represents the only 

permissible exclusions from the Procurement Items in paragraph 7.1 in the calculation 
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7.2.1 

7.2.2 

7.2.2.1 

7.2.2.2 

7.2.3 

7.2.4 

725 

7.2.6 

T.27 

of Total Measured Procurement Spend: 

‘any amount payable to any person which represents a lawful tax or levy imposed 

by an organ of state duly authorised to impose such tax orlevy. For the avoidance 

of doubt, any rates imposed by a municipality or other local government falls within - 

this exclusion; 

any amount payable to an employee as an element of their basic salary or wage. 

In this regard: 

any contribution made by an employer to any pension fund, provident fund or 

other post retirement funding scheme; or 

any amount contributed towards a medical aid or insurance product 

on behalf of the employers employees must be included within Total Measured 

Procurement Spend. Where the administrators of such pension funds, provident funds, 

other post retirement funding schemes, medical aid schemes or insurance products are 

able to distinguish between that portion’ af such contributions which relate to fund 

management costs and the remainder of such contributions, only that portion that 

_ relates to fund management costs will be included in the calculation of Total Measured. 

Procurement Spend; 

any: emolument or similar payment paid to a director ofa Measured Entity; 

procurement of goods and services by a Measured Entity on behalf of a third party, 

where such procurement is not represented as an expense in the annual financial 

| statements of the Measured Entity, provided that any such excluded Procurement 

Items must be included in the Total Measured Procurement Spend of the third 

party; 

investments in or loans to an Associated Enterprise; 

investments in or loans qualifying for recognition under any statement under Cade 

600; 

donations, investments or loans qualifying for recognition under any statement 

- under Code 700; any 
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I 

7.2.8 ° subject to a maximum level of exclusion of which is by value equivalent to 25% of 

Total Procurement after exclusion of the items in paragraphs 7.2.1 to 7.2.7, the 

following imported goods and services: 

7.2.8.1 imported capital goods or components for value-added production in South 

Africa provided that: | 

7.2.8.1.1 there is no existing local production of such capital goods or components; 

and 2 

T2812 . . the importation of such capital goods or components facilitates further’ value- 

added production within. South Africa; 

7.2.8.2 _ imported goods and services other than as contemplated in paragraph 7.2.8.1 if 

there is no focal production of such goods or services. For the avoidance of 

uncertainty, the following cannot be the sole grounds for exclusion of imported 

. goods and services from Total Procurement Spend: 

—72,8.2.4 _ where the only difference between the imported goods or services and the 

locally produced goods or services is cost; 

7.2.822 - where the imported goods or services carry a brand different to the locally 

"produced goods or services; or 

7.2.8.2.3 | where the imported goods or services have different technical specifications 

| to the locally: produced goods or services, but where such technical 

specifications have no. direct impact on the value of the goods. and services 

to the Measured Entity. 

7.3 Notwithstanding the aforegoing, where the Measured Entity procures services from a 

. municipality ‘or other local government: and that municipality or other local 

government: 

7.3.1 is itself the primary supplier of the services, such Procurement Items will be 

included in BEE Procurement Spend at the BEE Recognition Level of the 

municipality or other local government in question; and 

7.3.2 procures that service from another primary Supplier, such Procurement ttems will 
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_ be included in BEE Procurement Spend at the BEE Recognition Level of. the 

primary Supplier of the services in question. 

8 MEASUREMENT OF BEE PROCUREMENT SPEND 

8.1 BEE Procurement Spend is calculated as the sum of the value of the Procurement 

terns. not excluded in terms. of paragraph 7.2 multiplied by the BEE Procurement: . 

Recognition Level of the Supplier. 

8.2 BEE Procurement Spend is calculated as follows: 

  

A= ye x€) | 

  

Where 

Ais.the calculated total BEE Procurement Spend for the Measured Entity. It is equal-to the sum of the result of the |. 

product of B and C.in respect of each Supplier of the Measured Entity not excluded in accordance with paragraph 7.2 

Bis the value of Procurement items nat excluded in terms of paragraph 7.2 Procured from each Supplier of the | 

| Measured Entity 
|     Cis the BEE Procurement Recognition Level of each such Supplier of the Measured Entity 

  

9 THE CALCULATION OF PREFERENTIAL PROCUREMENT CONTRIBUTIONS TO 

BEE 7 

A Measured Entity's score for preferential procurement contributions to BEE under the preferential 

procurement scorecard shail be calculated as follows: 

  

Az2exD 
Cc 
  

Where 

Ais the calculated preferential procurement score for each criteria in paragraphs 5.1.1, 5, 4.2, 5.1.3 forthe Measured 

| Entity, , 

! Bis the total BEE Procurement Spend of the Measured Entity calculated in terms of paragraph 8.2 as.a percentage | 

of Total Measured Procurement Spend of that Measured Entity , 

| Cis the compliance target for each criteria specified in paragraphs 5.1.1, 5.1.2, 5.1.3     | D is the Weighting points allocated to each criteria specified in paragraphs 6.1.1, 5.1.2, 5.4.3 
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC: 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public comments under section 9(3) of the Broad-Based Black. Economic 

Empowerment Act 53 of 2003. Interested persons are. invited to furnish the Minister with 

comments on this proposed code within 60 days of the date. of publication.
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cone 600: MEASUREMENT OF THE ENTERPRISE DEVELOPMENT ELEMENT OF BROAD- 

BASED BLACK ECONOMIC EMPOWERMENT 

STATEMENT 600: THE RECOGNITION OF ENTERPRISE DEVELOPMENT CONTRIBUTIONS 

Issued under section 9(5) of the Broad- Based Black Economic. Empowerment Act 53 of 2003 for 

public comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication. 

Para Subject — | | Page 

1 DefINIIONS 0c eeecesescsessecseseaessecsessereeees secleseesesegacsnenee . eseees asessccssncsesagesvacuseevatesstsssonsavassantece 1d 

2 interpretation of this staterent,...............ccsseeseee seesenecesscrracasteacesionceceseases vecaeentunanerene 3 

3 Application of this Statement .esoureeninensinmnnesinne seseaes sscccaesaptesvecerstsssaesesesecsersseaeasees 4 

4 Objectives of this statement.............. sects esses sunttsiiininaunruneeneseie wee! 4 

5 The Enterprise Development Scorecard ....:...c.ssssssscssssesesseessseeess srosesunseeanseeenaneenees seesen wee 4h 

6 Key Measurement Principles.  pceneseeneeveesenenengeetasqeeenasuedateacueegeudeeaect crecasopegagysssseuaceseapuacsnacaaiesea 5 

7 Monetary and non-monetary CONPIDUTIONS .0.......cccecsgesscsccnsscesseesgecsnscacenscesustuses seaseevenvecceresseee 7 

8 Measurement of Qualifying Enterprise Development. Contributions.......cecccceoss0e sescunsencascenesseas @ 

9 Measurement of Bonus. Points .........csccscssssssessssesusseccstsssessecsnessseseesseseeaee seseseqsseseteansavese cee 14 

1 DEFINITIONS 

In this statement, unless the.context otherwise indicates, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: . 

1.1 “Acceptable Valuation Standard” means a valuation in Rand value of a Qualifying 

Enterprise Development Contribution, whether monetary or non-monetary, relevant to 

measurement under this statement. All such valuations shall be undertaken in 

accordance with normal valuation methodologies that represent standard market practice; 

1.2 "applicable interest rate" means the prime interest rate as determined by the primary 

banker of the Measured Entity on the basis at the REPO rate set by the South African / 

Reserve Bank; 

1.3 "BEE" means black economic empowerment; 
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1.4 

1.4.4 

1.4.2 

1.4.3 

1.4.4 

445 

1.5 

16 

17 

1.8 

"Beneficiary Entity" means: 

a micro enterprise which is an Exempted: Micro Enterprise as defined in Code 1000. | 
Statement 1000; 

an Enterprise in which in excess of 50% is owned by black people and which is a Level 

One to Six contributor to BEE as determined by reference to Code 000 Statement 00d: 

an Enterprise ‘which is a Level One to Three BEE contributor to BEE as determined by 
_feference to Code 000 Statement 000, regardless of the black ownership status of the - 

Enterprise; . . 

.2 Qualifying Smail Enterprises in which in excess of 50% is owned by black people and 

which is a Level One to Six contributor to BEE as determined to Code 1000 Statement 

1000: or 

@ Qualifying Small Enterprises which is a Level One to Three BEE contributor to BEE 

as determined by reference to. Code 1000 Statement 1000, regardless of the black 

ownership status of the Qualifying Small Enterprise. : 

For the purposes of this definition, the term "50% owned by black people” is to be 

interpreted as meaning an Enterprise in which ‘black people hold more than 50% of the 

exercisable voting rights and more than 50% of the economic interest in that enterprise 

and in respect of which the full seven points under the net equity interest component of 

the ownership scorecard have been attained, such economic interest, voting rights and. 

net equity interest will be measured using the principles and definitions set out in Code 

400 Statement 100 provided that the modified flow-through, control and exclusions 

" principles shall not be applied; | | 

- "EBITDA" means earings before income tax, depreciation and amortisation. interpreted in 

accordance with South African Generally Accepted Accounting Practice; 

"Enterprise shall have the same meaning as defined in Code 100 Statement 100; 

"Exempted Micro Enterprise" has the meaning defined in Code 1000 Statement 

1000; , 

"Inception Date" means a date specified by a Measured Entity as being the date from 

which its enterprise development contributions should be measured where that Measured 

Entity has initiated such contributions prior to the commencement date of this statement. 
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The Inception Date shall not be a date earlier than 5 years prior to the commencement 
date of this statement; | 

1.9 .. "Measured Entity" means. an Entetprise as well as any organ of state or public entity 

subject to measurement under the Codes; 

1:10. "Non-Recoverable Contribution" means the monetary value of Qualifying Enterprise. 
Development Contributions made by the. Measured Entity to the Beneficiary Entity in a 

__ form of grants, donation, discounts and other similar quantifiable benefits which are not 

- recoverable by the Measured Entity; , - 

. 1.11 "Qualifying: Enterprise Development Contributions” means monetary or non-monetary, 

| recoverable or Non-Recoverable Contributions actually initiated and implemented in 

favour of Beneficiary Entities by a Measured Entity with the specific objective of assisting 

and/or accelerating the development, sustainability and ultimate financial and operational 

independence of such Beneficiary Entities through the expansion of those Beneficiary 

| Entities’ financial and/or operational capacity; 

1.12 "Qualifying Smalt Enterprise" has. the meaning defined in.Code 1000 Statement 

1000; and oe | 

(443 "Recoverable Contribution" means the monetary value of Qualifying Enterprise 

Development Contributions made by the Measured Entity to the Beneficiary Entity that. 

must be- repaid or retumed to the Measured Entity upon the happening of @ specified 

event; , | ears | 

1.14 ‘the Act" means the Broad-Based Black Economic Empowerment Act 53 of 2003. 

2 _ INTERPRETATION OF THS STATEMENT | 

2.1” When. interpreting a provision of this ‘statement, any reasonable interpretation which is 

consistent with the objectives of the Act and those set forth in paragraph 4 must be 

preferred: over any other interpretation which | is inconsistent with such objectives. 

2.2 To the extent that any provision of this statement is inconsistent with the Act, the Act shall 

prevail 
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3 APPLICATION OF THIS STATEMENT 

This statement is to be used in the measurement of the enterprise development element of broad- 

. based black economic empowerment in respect of all Measured Entities with the exception of the 

* following: 

3.1 any form of Measured Entity specifically dealt with in terms of another Statement in Code 

600 to the exclusion of this statement; and 

3.2. any Measured Entity that is expressly excluded from the provisions of this statement by 

the Minister by notice in a gazette. 

4 OBJECTIVES OF THIS STATEMENT 

The objectives of this statement are: 

4.4 specify the enterprise development scorecard; 

4.2 specify the key measurement principles to be applied when calculating Qualifying 

Enterprise Development Contributions to BEE; 

4.3 provide guidance as to the nature of monetary and non-monetary. contributions; 

4.4 specify the formula for the calculation of the individual criteria specified in the enterprise 

development scorecard; and 

45 specify the basis for the award of bonus points. 

5. THE ENTERPRISE DEVELOPMENT SCORECARD 

5.1. The following table represents the criteria and methodology used for the Purposes of - 

deriving a score for enterprise development in terms of this statement: 

  

  

Criteria ~ Weighting Compliance | 
fo Points Target | 

- 154.4 Cumulative Non-Recoverable Contributions made. by 6 2% | 
the Measured Entity as a percentage of cumulative | 
EBITDA measured from the commencement/nception 
Date to the date of measurement. 

1 5.1.2 Cumulative Retoverable Contributions made by the; 4 [| 3%. 
’ Measured Entity as a percentage of cumulative EBITDA | 

. measured from the commencement/nception Date to | 
the date of measurement. 

  

            5.1.3 BonusPoints OS po, Teferto | 

| paragraph 9 

5.2 Where a Measured Entity attains a score in respect of any one of the criteria specified 
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in the enterprise development ‘scorecard that is in excess of the corresponding | 

Weighting points, then that Measured Frterprise shall oniy: be entitled to the 

corresponding Weighting points. 

6. KEY MEASUREMENT PRINCIPLES 

6.1 Measured Entities shall be entitled to receive recognition for any Qualifying Enterprise 

Development Contributions that are capable of being quantified as having a Rand value 

~ using an Acceptable Valuation Standard. 

| 6.2 Qualifying Enterprise ‘Development Contributions of any Measured Entity shail be 

. Measured cumulatively from the commencement date of this. statement until the date of 

measurement. 

6.3 Notwithstanding paragraph 6.2, any: Measured Entity that commenced making Qualifying 

Enterprise Develapment Contributions prior to the commencement date of this statement 

shall be entitled to designate an earlier Inception Date. 

6.4 Where an earlier Inception Date has been designated, the Measured Entity will continue to 

be bound by that Inception Date for the continued duration of this statement 

6.5. Qualifying Enterprise Development Contributions considered: . 

_ 6.5.1. . Recoverable Contributions include, without limitation: 

6.5.1.1 the annualised value of the monthly average value of the investment in ' qualifying 

Benefi iciary Entities: 

6.5.1.2 ' “the annualised value of the monthly average value of the loans granted to qualifying | 

Beneficiary Entities; 

6.5.1 3 the annualised value of the monthly average value > guarantees given 1 to Beneficiary 

Entities: and. 

6.5.1.4 the value of credit facilities made available to qualifying Beneficiary Entities. 

6.5.2 Nor-Recoverable Contributions include, without limitation: 

» 6.5.2.4 direct costs incurred by a Measured Entity in assisting and accelerating the 

development of Beneficiary Entities; 

6.5.2.2 any overhead costs of a Measured Entity directly attributable to Qualifying 

Enterprise Development Contributions; 
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6.5.2.3 

6.5.2.4 

6.5.2.5 

6.6. Th 

provision by a Measured Entity of seed and developmental capital to Beneficiary — 

Entities; . 

preferential credit terms granted by a Measured Entity to Beneficiary: Entities; and 

preferential terms granted by a Measured Entity in respect of its supply of goods 

and/or services. to Beneficiary Entities. 

e Rand value of certain enterprise development contributions will be calculated at a. 

specified multiple of the quantified contributions. Such contributions and their multiples 

aré as follows: 

(6.6.4 

6.6.2 

Qualifying Enterprise Development Contributions which directly contribute towards.the 

creation of employment opportunities in rural communities and, in particular but without 

limitation, in any geographic areas identified in the government's integrated sustainable 

rural development and urban renewal programmes qualify fer recognition at a multiple 

of 1.5 to actual Rand value of such contributions determined in accordance with 

Acceptable Valuation Standards. This muitiple will apply notwithstanding the award of 

any bonus points for Qualifying Enterprise Development Contributions which directly 

contribute to employment creation in South Africa in general; 

Qualifying Enterprise Development Contributions which assist and accelerate the - 

development of Exempted Micro Enterprises, qualify for recognition at a multiple of 

1.25 to actual Rand value of such contributions determined in accordance with 

" Acceptable Valuation Standards; 

6.6.3 Qualifying Enterprise Development Contributions which assist and accelerate the 

development of Beneficiary Entities which manufacture, produce or sell goods and/or 

-services. not previously produced or manufactured in South Africa qualify for 

recognition at a multiple of 1.5 to actual Rand value of such contributions determined in 

‘accordance with Acceptable Valuation Standards: and 

6.6.4. Provided that such contributions are not made in respect of a warehousing fund 

~ owning an equity interest in the Measured Entity, monetary contributions to the funding 

of warehousing funds as contemplated in Code 100 Statement 102 qualify for 

" recognition at a multiple of 1.25 to actual Rand value of such contributions. determined 

- jn accordance with Acceptable Valuation Standards. 

6.7 Save as provided in paragraph 6.6.4, no points shall be awarded under this statement to a 
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Measured Entity arising from any financial transaction concluded in respect of which 

points have been awarded under Code 100. 

z MONETARY AND NON-MONETARY CONTRIBUTIONS 

7.1 

7.44 

7.4.2 

7.1.2.1 

7.1.2.2 

7.1.2.3 

7.1.2.4 

7.13 

7.1.4 

7.1.5 

7416 

TAT 

7.4.8 

7.2 

Subject always to the definition of Qualifying Enterprise Development Contributions, the 

following monetary/non-monetary contributions will, without limitation, be considered: 

the provision of seed or development capital: 

contributions made to settlement of the cost of services relating to the operational or 

financial capacity and/or efficiency levels of a Beneficiary Entity including, without 

limitation: 

professional and consulting services; 

licensing and/or registration fees; 

_ industry specific levies and/or other such fees; and 

IT services; 

. payments made by the Measured Entity to third parties to perform enterprise 

development on the Measured Entity’s behalf: 

subject to paragraph 7.2; creation or development of capacity and expertise for 

Beneficiary Entities required to manufacture or produce goods and/or services 

previously not manufactured, produced or provided i in- the Republic of South Africa: 

subject to paragraph 7.3, provision of preferential credit facilities; 

subject to paragraph 7. 2, facilitation of access to credit for Beneficiary Entities unable 

to access similar credit facilities through traditional means owing to a lack of credit 

~ history, high risk and/or lack of collateral; 

subject to paragraph 7.4, provision, of training and/or mentoring to. Beneficiary Entities 

which will assist the Beneficiary Entities to increase their operational and/or financial 

Capacity; and | 

subject to paragraph 7.5, the maintenance by the Measured Entity of an enterprise. 

development unit which focuses exclusively on support of Beneficiary Entities or 

candidate Beneficiary Entities. 
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73 

73.1 

7.3.2 

7.3.3 

7.4 

7.4.4 

7.4.2 

7.43 

7.5 

them to manufacture and produce goods and/or provide services previously not available 

in the Republic of South Africa, may constitute a Qualifying Enterprise Development 

Contribution, and will be measured as the rand value of monetary contributions Made as 

well as investments into, loans made to or guarantees given for a Beneficiary Entity. 

Provision of preferential credit facilities to a Beneficiary Entity by a Measured Entity may 

constitute a Qualifying Enterprise Development Contribution. Examples. of such - 
contributions include without limitation: os 

provision of finance to Beneficiary Entities at rates of interest below the applicable rate. 

Such contributions will be measured as the value of the differential between the actual 

interest rate provided to the Beneficiary Entity and the applicable rate: 

relaxed security requirements or absence of security requirements for Beneficiary 

Entities unable to. provide security for loans. Such contributions shall be measured as. 

_ being 3% (three percent) of any positive differential between the initial capital value of 

the loan and the value of security taken; and 

settlement of accounts with Beneficiary Entities over a shorter period of time in relation 

' to the Measured Entity's normal payment period, provided that the shorter period is no 

longer than 21 days. Preferential payment terms which extend beyond 21 days will not 

’ qualify as Qualifying Enterprise Development Contributions: | 

Provision of training and/or mentoring to a Beneficiary Entity by a Measured Entity may 

constitute a Qualifying Enterprise Development Contribution. Such contributions will be 

measured by quantifying the cost of time spent by staff or management of the Measured 

Entity in carrying out such initiatives. Any travel or cormuting time may not be included in 

this cost. Furthermore, a clear justification must be supplied with respect to the 

calculation of such time costs incurred, commensurate with the level of seniority. and. 

expertise of the trainer or mentor, Common forms of such contribution include without, 

limitation: 

Professional and consulting services; 

(T services; and 

any. other services which help to increase the entity’s financial and/or operational 

capacity and which have not also been accounted for under skills development. 

The maintenance of an enterprise development unit by the Measured Entity may 
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“constitute a Qualifying Enterprise Development Contribution. Common examples of such 

contributions include without limitation. the salaries and wages of staff and other expenses 
involved in the operation of such enterprise development unit, Notwithstanding the 

aforegoing, only that portion of salaries and wages which relate to time ‘spent by the staff 

in and the other expenses related to the promotion and implementation of enterprise. 

development in respect of Beneficiary Entities or candidate Beneficiary Entities should be. 

taken into consideration under enterprise development contributions. 

7.6 . Payments made by the Measured Entity to third parties to perform enterprise development 

on the Measured Entity’s behalf may constituté’ a Qualifying Enterprise Development 

Contribution. ; « 

8 MEASUREMENT OF QUALIFYING ENTERPRISE DEVELOPMENT CONTRIBUTIONS 

8.1 - Qualifying Enterprise Development Contributions. that are considered Non-Recoverable 

Contributions are calculated on the following basis: 
  

B 

Az—xbD co 

  

Where. 

A is the score achieved in respect of the Non-Recoverable Contributions made by the Measured Entity 

| B is the cumulative Non-Recoverable Contributions made by the Measured Entity in favour of | 

| Beneficiary Entifes measured from the cammencement of the Statement or the designated inception | 

| Date until the date of measurement, uo 

|} Cis compliance Target in respect ofthe Non-Recoverable Contributions as specified in paragraph 5.1.1 

| Dis the Weighting points allocated to the applicable enterprise development ‘criteria being measured as | 

specified in paragraph 5.1.1 .     
  

82 | Qualifying Enterprise Development Contributions that are considered Recoverable 

Contributions are caiculated on the following basis: 
  

Formula A 

p=2 z 
  

| Where 

    | B is the number to be used in formula C. below and represents the Recaverable Contributions made | 
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relative to compliance target contemplated.in paragraph 5.1.2 

| Dis cumulative annualised value of monthly Recoverable Contributions made by the Measured 

Entity as a percentage of cumulative annualised value of EBITDA measured from the | 

commencement{nception Date to the date of measurement 

| E is the percentage compliance Target in respect of the recoverable contributions as specified in } 

  

  

paragraph 5.1.2 

Formula B 

G-F 

- G 

Where ° 

C is the number to be used in formula C and represents the interest differential. between the actual. | 

| interest charged on Reaoverable Contributions and the Applicable Interest Rate 

| Fis the actual interest rate paid by the Beneficiary Entity from, the commencementinception Date to | 

the date of measurement t 

| Gis the Applicable Interest Rate 
  

Formula C 

A=Bx(t+G cH 

  

Where 7 

{ Ais the score under paragraph 5.1.2 

Bis the result of the calculation in formula A 

Cis the result of the calcuiation in formula B 

| His the Weighting points allocated to the applicabie enterprise development criteria being measured as | 

specified in paragraph 6.1.2 ,     
8.3 (tt To the extent that a . Measured Entity makes only Non Recoverable Contributions to the 

exclusion of Recoverable Contributions, the weighting allocated to Non-Recoverable 

Contributions in paragraph 5. 4.4 shall be increased to 10 and the corresponding target will 

be increased to 3.3%. | 

8.4 To the extent that a Measured Entity makes only Recoverable Contributions to the 

exclusion of Non-Recoverable Contributions, there shail be no adjustment to the 

enterprise development Scorecard. 
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9 . MEASUREMENT OF BONUS POINTS 

~ 9.4 Measured Entities are encouraged to assist in the creation of employment opportunities in 

the Republic of - South Africa, ‘through their Qualifying Enterprise Development 

Contributions. To this end, Measured Entities will be awarded a bonus point for Qualifying 

Enterprise Development Contribution which directly contribute towards increased 

employment levels in the preceding year. Such bonus points. are not carried over from 

one year to. another and qualification will be determined in each year by reference to 

Qualifying Enterprise Development Contributions made in the preceding year. = In » 

addition, the bonus point will only be awarded against submission by the Measured Entity 

of adequate proof that their Qualifying ‘Enterprise Development Contributions directly 

_contributed to the creation of increased employment levels. — 
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REPABOLIKI YA AFERIKA BORWA _ 

REPUBLIEK VAN SUID AFRIKA 

| 
BROAD-BASED BLACK ECONOMIC 

EMPOWERMENT ACT 
! 
| 

Section 9(5): Codes of Good Practice 
| 

| 
it is hereby notified that the Minister of Trade and Industry hereby issues the. following draft Code 

of Good Practice for public comments under section 9(8) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication, 

|
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CODE 700: MEASUREMENT OF THE RESIDUAL ELEMENT OF BROAD BASED BLACK- 

ECONOMIC EMPOWERMENT - 

STATEMENT 700: THE RECOGNITION OF RESIDUAL CONTRIBUTIONS 

Issued under section 9(5) of the Broad-Based Black Economic. Empowerment Act 53 of 2003 for 

public comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication. 

Para Subject | | | . . Page 

4 Definitions. .acccssessssvsssewssssunecssscsssseeceessneenssseetnsesseescsse evetecesneussssanuaneteesnnenss sevseaesessen 1 

2 _ Interpretation of this ee ee edeeceecenageatecsecesuenaeequecongucneaenese 3 

3 Application of this statement ............-sseeeen veceueauceucesvasjaqaqavun¢utesseatensentes deststesstassieesneennees 3 

4 Objectives of this statement........--ecrceerrsecesseccenencneren vets peceneens Js oesonnrenssnanevacananeueeaeaens 4 

5 The residual contribution Scorecard.........cs cern ecasegarseaceeaees seen ecstseees veeeeseeeees 4 

6 Key Measurement Principles seagenssapteeenrgenge sees seceesees sepeceeangaebesennesseneaaecuuseennacenenenens 5 

7 Measurement of the Residual Element sosneesreneneeesnuseesnnnsseeenanancotssettes pave nnnnuegenuseegguapeeeeenensantes 6 

8 | Measurement of Bonus Points ........sssusessseeesseueeeeesesssamenenenseestnaneeenennaans sunueqadtenetseuseenseee 6 

1 DEFINITIONS 

in this statement, unless the context otherwise indicates, a word-or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: 

1.1 "Acceptable Valuation Standard" means a valuation in Rand value of a Qualifying 

Residual Contribution, whether monetary or non-monetary, relevant to measurement 

under this statement. All such valuations shall be undertaken in accordance with normal 

valuation methodologies that represent standard market practice as qualified by the 

provisions of paragraph 6.5; 

1.2 - “BEE" means black economic empowerment, 

1.3 "black people" shall have the same meaning as defined in Code 000 Statement 000; 

1.4 "Contribution Beneficiaries" means any of the following beneficiaries: — . A 

1.4.1 communities, natural persons and/or groups of natural persons consisting exclusively 
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of black people; 

1.4.2 communities, natural persons and/or groups of natural persons where at least 75% of - 
the value of the benefits accrue to natural persons who are Black People; and 

1.4.3 any project or scheme targeting infrastructural development and/or reconstruction in 
underdeveloped areas or in rural communities. or geographic areas identified in the. 

government's integrated sustainable rural development and urban renewal 

programmes. 

  
1.6 “Enterprise” shall have the same meaning as defined in. Code 000 Statement 000; 

1.7 "Inception Date" means a date specified by a Measured Entity as being the date from 

which its residual contributions should be measured where that Measured Entity has 

initiated such contributions prior to the commencement date of this statement. The 

inception Date shall net be a date earlier than 5 years prior to the commencement date of 

this statement; | 
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1.9. “Measured Entity" shall bear the same meaning assigned in Code 000 Statement 000; 

1.140  "Non-Recoverable Contribution" means. the monetary value of Qualifying Residual 

Contributions made by the Measured Entity to the Contribution Beneficiary in a form of 

grants, donations, and other similar quantifiable benefits which are. not recoverable by the’ 

Measured Entity; 

  

1.12 "the Act" means the Broad-Based Black Economic Empowerment Act 53. of 2003; 

1.13. "the Codes" means all Codes of Good Practice issues in terms of section 9 of the Act, 

including without limitation, this statement; and 

4.14 “this statement" means this Code of Good Practice 700, Statement 700 issued in terms 

of section 9 of the Act. . | 

2 INTERPRETATION OF THIS. STATEMENT 

2.1 When interpreting a provision of this statement, any reasonable interpretation which is 

consistent with the objectives of the Act and those set forth in paragraph 4 must be 

preferred over any other interpretation which is inconsistent with such objectives. 

2.2 To the extent that any provision of this statement is inconsistent with the Act, the Act shall 

prevail. 

3. APPLICATION OF THIS STATEMENT 

This statement is to be used in the measurement of the residual element of broad-based black 

economic empowerment in respect of all Measured Entities with the exception of the following: 

3.1 any form of Measured Entity or residual contribution specifically dealt with in terms of 

another Statement in Code 700 to the exclusion of this statement; and 

3.2 “any Measured Entity that is expressly excluded from the provisions of this statement by 

the Minister by notice in a gazette. . 
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4 OBJECTIVES OF THIS STATEMENT 

The objectives of this statement are: 

4.4 specify the residual contribution scorecard; 

4.2 specify the key measurement principles to be applied when calculating Qualifying 

Residual Contributions to BEE; | . 

4.3: specify the formula for the calculation of the criteria specified in the residual contribution 

scorecard; and 

4.4 specify the basis for the award of bonus points. 

5 THE RESIDUAL CONTRIBUTION SCORECARD 

  

  

  

  

  

            

  
  

© 2005 Department of trade and industry. - i CO - 700-4



STAATSKOERANT, 20 DESEMBER 2005 No. 28351 103 

  

6 

6.1 

6.2 

6.3. 

6.4 

6.5. 

6.6 

6.7 

6.8 . 

~ KEY MEASUREMENT PRINCIPLES 

Measured Entities shall be entitled to receive recognition for any Qualifying Residual 

Contributions that are capable of being quantified as having a Rand value using an 

Acceptable Valuation Standard. 

Qualifying Residual Contributions of any Measured Entity shall be measured cumulatively: 

from the commencement date of this statement until the date of measurement. 

Notwithstanding paragraph 6.2, any Measured Entity that commenced making Qualifying 

Residual Contributions prior to the commencement date of this statement shail be entitled 

to designate an earlier Inception Date which shall not go back more than five years prior to 

the commencement date of this statement. 

Where an earlier Inception Date has been designated, the Measured Entity will continue to 

be bound by that Inception Date for the continued duration of this statement _ 

- This statement provides guidance as to the Acceptable Valuation Standards to be applied 

to the determination of the value of Qualifying Residual Contributions. The minister shall 

be entitled, form time to time, to provide further guidance in this regard through the issue 

of further statements or amendments to this. statement. 

Notwithstanding the provisions of paragraph 6.5, the Rand value of Qualifying Residual 

Contributions which directly provide Contribution Benefi ciaries who are natural persons 

| with a means of generating an income for themselves will be calculated at the specified 

~ multiple of 1.5 to actual Rand value measured using an Acceptable Valuation Standard. 

Where any uncertainty exists as to whether certain contributions falls within the ambit of 

the statements in Code 600 or under Code 700, that particular contribution may only be 

claimed under one of those Codes. 

Non-monetary contributions will be measured by quantifying the cost of time spent by staff 

or management of the Measured Entity in carrying out such initiatives. Any travel or 

commuting time may not, however, be included in this cost. Notwithstanding the 

aforegoing, only that portion of salaries and wages which relate to time spent by the staff 

in the implementation of residual initiatives for the benefit of Contribution Beneficiaries 

should be taken into consideration under qualifying Residual Contributions. Furthermore, 

a clear justification must be supplied to verification agencies with respect to the calculation 

of such costs incurred, commensurate with the level of seniority and level of remuneration 
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| 

| | | 
of the employee(s) and or manager(s). Such non-monetary. contributions must be 

separately identified from other Qualifying Residual Contributions made by the Measured 

Entity. 

7 MEASUREMENT OF THE RESIDUAL ELEMENT 

Qualifying Residual Contributions are calculated on the following basis: 
  

(a2 xD C 
  

Where   | Ais the score achieved in respect of the non-recoverable residual contibutions made by the Measured Entity 

| B is the cumulative contributions made by the Measured Entity in favout of Contribution Beneficiaries | 

| measured from the commencement of the Statement or the designated inception Date until the date of | 

| measurement. 

  

  

    
8 MEASUREMENT OF BONUS POINTS   A Measured Entity will qualify for the award of one bonus point for Qualifying Residual 

Contributions which benefit natural Persons living in rural communities and/or natural persons living 

in the geographic areas. identifi ed in government's integrated sustainable rural development 

programme and urban renewal programme in the preceding year. Notwithstanding the number of 

initiatives implemented in such areas, a maximum of one bonus point may: be awarded and no 

such bonus points will be carried over from one year to another unless that contribution is 

repeated, | 
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Department: 
Trade and Industry 
REPUBLIC OF SOUTH AFRICA 
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 
EMPOWERMENT ACT | 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and industry hereby issues the fallowing draft Code 
of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

comments an this proposed code within 60 days of the date of publication,  



40 

11 

12 

13 

1 
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CODE 1000: FRAMEWORK FOR THE MEASUREMENT OF BROAD BASED BLACK 

ECONOMIC EMPOWERMENT FOR QUALIFYING SMALL ENTERPRISES 

STATEMENT 1000: THE ORGANISATION OF THE QUALIFYING SMALL ENTERPRISES 

CODES OF GOOD PRACTICE, THE ELEMENTS OF BROAD BASED BLACK ECONOMIC 

EMPOWERMENT AND THE QUALIFYING SMALL ENTERPRISES SCORECARD. 

Issued under section 9 of the Broad-Based Black Economic Empowerment Act 53 of 2003 

Arrangement of this Statement. 

Para Subject. | Page 

DefIMitlOns.....cscccseccsesesessecssecseesssssceceeegecceneetecnsereenBesqsseansseeeneeresansseeaenecessneeetiagireereesensreneee | 

Interpretation of this Statement............. seonapereenenneecaeestsenannee sestaeetuesesenesesescssnseeneusentiteneesnies oD 

Application of this Statement .......--..--ecsssceereesserssens beceveseesees sesecsiesusntsttssssseatpeatescenasertenetee 

Objectives of this Statement .......:cereee seqegeseeceeateneteeenenneneaeess seessttnnecn eeseeneees 3 

interpretative Principles .... bases eueuataeenaeeeees peteccggecneteeeenenens ceseeeseeensececeessecessecasertteevseseseseagenses & 

The organisation of the Qualifying Small Enterprises COdeS.eecccssscecesercerseee eeessaeees sessqetegeenee O 

The Elements of Broad-Based Black Econamic Empowerment.. taeees aeveees ceeeusecuatessaveeseqeanenens © 

The Qualifying Small Enterprises SCOPECALT ..secescsenesenteetesees veetesees sectatageecesessesacenseateesseeee 

; Application of the Qualifying Small Enterprises SCOreCard «0.0... ssceessseenecneeenestesnetnennerereeneenies 9 

Treatment of Micro Enterprises............ saesapsussassteeaseeagecsaqucesnsteaquaucrsassassucareceseneenteesearseatennaeanen DL 

Transitional Period......cecssscssssssesesessecseestesesesnseeeeneseceseses cesutsnesseceanerapannesisesisassersaneceeceeseessae 9 

Duration of the Codes........... euqeneaageqeseanennes ce ceeangeteceeeeeanegeeteetteseens encedenececaaeqnananeqeenaeeenes + 10 

Determining eligibility as a Qualifying Small Enterprise... rcsssscsescescserreunriseretennn 10 

DEFINITIONS 

In this statement, unless the context indicates otherwise, a word or expression to which a 

meaning has been assigned in the Act bears the same meaning, and: ~ 

1.1 "BEE Procurement Recognition Level " means. the percentage BEE Procurement 

Recognition Levels as determined in the table in paragraph 8.2.2 
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1.2 

4.3 

1.4 

1.4.1 

1.4.2 

1.4.3 — 

1.5 

1.6 

1.7 

1.8 

1.8.1. 

1.8.2 

1.9 

1.10 

1.11 

1.12 

"BEE Status" means the compliance bands referred to in paragraph 8.2; 

"BEE" means black economic empowerment;   "black people" means African, Coloured or Indian persons Ww ho are natural persons and: 

are citizens. of the Republic of South Africa by birth or descent or 

are citizens of the Republic of South Africa by naturalisation before the commencement 

date of the Constitution of the Republic of South Africa Act of 1993; or 

became citizens of the Republic of South Africa after the 

Constitution of the Republic of South Africa Act of. 4993, b 

commencement date of the 

ut who, but for the Apartheid 

policy that-had been in place prior to that date, would have been entitied te acquire 

citizenship by naturalisation prior to that date: 

"Deemed Micro Enterprise Recognition Level" means BEE Procurement Recognition 

Level of 100% and BEE Status of Levet 4 as contemplated in 

"Elements" means the measurable quantitative or qua 

compliance specified in this Statement; 

“Employment Equity Act" means the Employment Equity Ac 

"Exempted Micro Enterprises" means an enterprise which: 

Paragraph 10; 

litative elements of BEE 

t 55 of 1998, as amended; 

qualifies for BEE compliance exemption by nature of the fact that the Enterprise has 

an annual turnover of less than the VAT registration limit 4 

Act of 1991; and 

meets the principles. of non-circurnvention in terms of 5.1 t 

“Qualifying Small Enterprise" means an enterprise that 

under the qualifying small enterprise scorecard, in terms 

statement: 

"Target" means the targets attributed to the various Elements 

"the Act” means the Broad-Based Black Economic Empower 

“the Codes" means this Statement and all Codes of Good 

as per the Value Added Tax 

0 5.6 of this Statement 

qualifies for measurement 

of paragraph 13 of this 

in the Generic Scorecard: 

ment Act 53 of 2003; 

Practice issued in terms of 
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section 9 of the Act; 

1.13 "the Generic Scorecard" means the Broad-Based Black Economic Empowerment 

scorecard as per Code 000 Statement 000, issued under the Act: 

1.14 "the Qualifying Small Enterprises Scorecard" means the Scorecard referred to in 

paragraph 8 of this statement; 

1.15 "the Strategy Document" means the document entitled “South Africa's Economic 

‘Transformation — A Strategy for Broad-Based Black Economic Empowerment" published 

by the department of trade and industry ‘in March 2003, subject to any amendment or 

substitution in terms of section 11 of the Act; 

1.16 "Transitional Period" means the period referred to in paragraph 11; and 

1.17 | "Weighting" means the weightings attributed to various Elements in the Qualifying Small 

Enterprises Scorecard in Codes 1100 — 1700. 

2 INTERPRETATION OF THIS STATEMENT 

The provisions of this statement must be interpreted in a manner that is consistent with the 

objectives of the Act and those set out in paragraph 4. 

3 APPLICATION OF THIS STATEMENT 

3.1 This statement applies to all broad-based black economic empowerment initiatives 

conceived and implemented by all eligible Qualifying Small Enterprises that elect to be 

measured in terms of Codes 1000 to 1700 

3.2, Qualifying Small Enterprises may take guidance from Statement 000 to 900 in. 

circumstances where additional clarity is required. 

4 OBJECTIVES OF THIS STATEMENT 

The objectives of this statement are: 

4.1 to specify interpretative principles of BEE; 

4.2 to provide further clarity as to the organisation of the Codes in respect of Small Qualifying 

Enterprises; 

© 2005 Department of trade and industry - . . Be 1000-3
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4.3 

4.4 

4.5 

4.7 

4.8. 

4.9 

5.1 

5.2 

5.3 

5.4 

5.5 

5.6. 

INTERPRETATIVE PRINCIPLES 

to specify the Elements of broad-based black economic em powerment to be measured in 
the Qualifying Small Enterprise Scorecard: 

to specify the Qualifying Small Enterprise Scorecard: - 

to provide clarification on the application of the Qualifying Small Enterprises Scorecard 

to determine the treatment of micro enterprises for the purposes of BEE 

to make provision for a transitional period before the mandatory use of the Qualifying 
Smail Enterprise Scorecard commences; 

to define the duration for the applicability of the Codes’ and 

to. determine the types of enterprise eligible to be classified as Qualifying Small 

Enterprises 

The fundamental principle of measurement of BEE compliance is that substance takes. 

precedence over legal form. 

it is a fundamental principle of the Codes that all measurement of BEE initiatives is 

based on the actual level of BEE compliance at the date of measurement. 

“fan enterprise misrepresents, or attempts to misrepresent, the true BEE Status of the 

enterprise with a false or unjustifiably favourable status, the entire BEE scorecard for that 

enterprise will be disqualified. 

Any: representation made by an enterprise with respect to BEE compliance must be 

capable of being supported by appropriate evidence or documentation,   if an enterprise fails to provide evidence or documentation supporting a representation 

with respect to BEE compliance, the enterprise must not be awarded any points relating 

to that representation. 

In instances where Enterprises, which split, separate or divide themselves with the 

intention of making the newly divided Enterprise(s) eligible for BEE compliance 

exemption as an Exempted Micro Enterprise or eligible for) measurement under the 
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_ Qualifying Small Business Scorecard, those initiatives may be regarded as an attempt at 

circumvention. 

5.7 Verification agencies must report to the Minister any apparent attempt at circumventing 

the Act. 

6 THE ORGANISATION OF THE QUALIFYING SMALL ENTERPRISES CODES 

«6.4 The following table represents the number. ranges for the Codes issued in respect of 

Qualifying Smal Enterprises under the Act: 
  

Code number. Gefieral subject matter . 

  

  

  

  

range 

| Code 1000 Framework for the measurement of broad-based black economic 

empowerment for Qualifying Small Enterprises | 

| Code 1100 | Measurement of the ownership Element of broad-based black economic 

| empowerment for Qualifying Small Enterprises 

| Code 1200 Measurement of the management control Element of broad-based black | 

| economic empowerment for Qualifying Small Enterprises 

Code 1300 Measurement of the employment equity Element of broad-based black | 

| economic empowerment for Qualifying Small Enterprises. 

  

| Code 1400 | Measurement of the ‘skills development Element of broad-based black 

| econamic empowerment fer Qualifying Small Enterprises 

  

| Code 1500 { Measurement of the preferential procurement Element of broad-based 

  

      
| black economic empowerment for Qualifying Small Enterprises 

Code 1600 | Measurement of the enterprise development Element of broad-based | 

black economic empowerment for Qualifying Smail Enterprises . 

| Code 1700 | Measurement of the residual Element of broad based black-economic | 

empowerment for Qualifying Smail Enterprises 
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7 THE ELEMENTS OF BROAD-BASER BLACK ECONOMIC EMPOWERMENT 

74 The ownership Element, as set out in Code 1100, measures the entitlement of black 

| 
7.2 The management control Element, as set out under Code 1200, measures the effective 

control of enterprises by black people. ! 

people to participate in the ownership of an enterprise. | 

7.3 The employment equity Element, as set out under Code 4300, measures initiatives 

intended to achieve equity in the workplace in accordance with 

7.3.1 the Act; and * | 

7.3.2 the Employment Equity Act, | 

TA The skills development Element, as set out under Code 1400, measures the extent to 

which employers’ implement initiatives designed to promote the skills development of 

black employees and utilizes the National Skills Fund. | 

7.5 The preferential procurement Element, as set out under Code! 1500, measures the extent 

to. which enterprises procure from broad-based: black empowerment contributors 

including micro enterprises as wel] as qualifying small enterprises. 

| , | 
06 The enterprise development Element, as set out under Code 1600, measures the extent 

of implementation of initiatives intended to assist and accelerate the development of 

enterprises. 

7.7 The residual Element, as set out under Code 1700, measures the extent to which 

enterprises implement sector specific initiatives as well as other initiatives that contribute 

towards social development and directly facilitate access to the economy for black 

. ot 
1 t 
i 

people. 

| ! 
| 
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8.1.3 
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THE QUALIFYING SMALL ENTERPRISES SCORECARD: 

- The following table represents the Qualifying Small Enterprises Scorecard and contains: 

the Elements of the scorecard; 

the weightings, and 

the primary reference Codes which specify the mechanisms for measurement and 

~ calculation of each of the Elements of the scorecard (Codes 1100-1700). . : 
  

| Element . oe Weighting | Primary Codes Reference 

  

Ownership. - | 20 points _ | Code 4100 
  

| Management control | 20. points | Code 1200 
  

{Employment equity | 20points  ——| Code 1300 
  

| Skills development 26 points | Code 1400 
  

| Preferential procurement =| 20. points 
  

| Enterprise development | 20 points Cade 1600 

        _ | Residual — 20 points | Cade 1700 |   
  

| An enterprise will be evaluated as falling into one of the following BEE Statuses based on 

the overall performance in terms of the Qualifying Small Enterprises Scorecard: 

the BEE Status will be determined through the points qualification as. specified in the 

centre column; and . 

the BEE Status attained will determine the BEE procurement recognition level that the 

enterprise will obtain for the purposes of measurement of the preferential procurement 

Element contemplated in Code 1500. 
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| BEE Status | Qualification - | BEE procurement | 
| Facognition level 

  

  

Level One Contributor 2100 points on the | Generic | 135% | 

} Scorecard 

Level Two. Contributor } 285 but <100 points on the Generic | 125% i 

| | Scorecard 
  

| Level Three Contributor" | 275 but <8 on the Generic | 110% 
. | Scorecard 

  

  

{ Levet Four Contributor 265 but <75 on the Generic | 100% 

Scorecard 

{ Level Five Contributor 1255 but <65 on the Generic | 80% 

: | Scorecard 

  

Level Six Contributor /245 but <55 on the Generic | 60% 

  

  

        
Scorecard 

Level Seven Contributor } 240 but <45 on the Generic | 50% 

| Scorecard | 

| Level Eight Contributor {230 but <40 on the Generic | 10% 

Scorecard 

Non Compliant Contributer - | <30 on the Generic Scorecard | 0%   
  

8.3 The BEE Status of an enterprise, must be raised to the next highest BEE Status level to 

the one at which it is evaluated, when: 

8.4 black people hald more than 50% of the exercisable voting rights and more than 50% of 

the economic interest in that enterprise; and 

8.4.1 that enterprise has. achieved the full seven points under the net equity interest 

component of the ownership scorecard, 

8.4.2 The “economic interest, “exercisable voting rights” and “net equity interest” referred to 
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in paragraph 8.3 must be measured in. accordance with Code 1100 Statement 1100. 

) APPLICATION OF THE QUALIFYING SMALL ENTERPRISES SCORECARD 

9.4 A Qualifying Small Enterprise may elect to be measured using five of the seven elements 

of broad-based black ecanomic empowerment 

9.2 Should there be no employees in the employ of the measured enterprise, the enterprise 

cannot include the employment equity Elements as one of the elected elements 

9.3 Each indicator will have a weighting of 20 percent, resulting in a total of 140 available 

BEE points. 

9.4 When electing to be measured using more than five of the seven Elements, the BEE 

Status must be determined using a total of 125 BEE points 

9.5 A Qualifying Smail Enterprise which elects to include the ownership Element in their 

measurement, will have its ownership score (including bonus points) multiplied by 1.25, 

provided that the enterprise scores a minimum of 20. points (including bonus points) for 

ownership, before the application of this multiple. 

40 TREATMENT OF MICRO ENTERPRISES 

Exempted. Micro Enterprises, as defined in paragraph 1.8 and as identified in Annexe 1000-B of 

this Statement, will have a deemed BEE Contribution Level of Four, as-laid out in the table in 

| paragraph 8.2. 

41. TRANSITIONAL PERIOD 

11.4. All BEE compliance measurement under the Codes will be undertaken in accordance 

with the Qualifying Small Enterprises Scorecard with effect frem the end of the 12” 

month following the commencement of this Statement. However, to the extent that the 

. attainment of the objectives of the Act may be compromised, the Minister may reconsider 

that date. 

11.2 During the Transitional Period of 12 months following the commencement of this 

Statement, an enterprise may calculate its BEE compliance: 

11.2.1 in accordance with the Qualifying Small Enterprise Scorecard; or, 
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11.2.2 on the basis of measuring only the ownership and management control Elements, in 
which case the following formula must be used: 

  

| A= Bx1.92 
  

| Where 

| Ais the indicative BEE Status during the Transitional Period 

  | Bis to total score achieved in respect of Code 1100 and. Code 4200     

12 DURATION OF THE CODES 

12.1 

12.1.1 

12.1.2° 

A Code will be in effect: 

until amended, substituted or repealed pursuant to section. 9 of the Act: or 

otherwise, for a period of 10 years, 

12.2 Despite the paragraph above, the Minister reserves the right to review the period of the 

duration of the Codes. 

13. DETERMINING ELIGIBILITY AS A QUALIFYING SMALL ENTERPRISE 

13.1 Annexe 1000-B specifies the identification of enterprises eligible to be classified as 

Qualifying Small Enterprises. 

.- 13.2. For the avoidance of doubt, Annexe 1000-8 should be interpreted as follows: 

13.2.4. 

13.2.2 

Within the agricultural sector, in order to be defined as a QSE, the measured 

enterprise's total annual turnover and number of total full-time equivalent of paid 

employees must be less than R2.00 million and 50 employees respectively. If either 

the total annual turnover or number of total full-time equivalent of paid employees is 

greater than R2.00 million and 50 employees respectively, the measured enterprise 

will be measured according to the Generic Scorecard. 

Within the mining and quarrying sector in order to be defined as a QSE, the measured 

enterprise's total annual turnever and number of total full-time equivalent of paid 

employees must be less than R7.50 million and 50. employees respectively. {f either 

the total annual turnover or number of total full-time equivalent of paid employees is 
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. greater than R7.50 million and. 50 employees respectively, the measured enterprise | 

will be measured. accarding | tothe Generle Scorecard. 

13.2.3 Within the manufacturing sector, in order to be defined as a QSE, the measured 

entérprise’s total annual turnover and number of total full-time equivalent of paid 

employees must be less than R10.00 million and 50 employees respectively. If either 

the total annual turnover or number of total full-time equivalent of paid employees is 

greater than R10.00 million and 50 employees respectively, the measured enterprise 

will be measured according to the Generic Scorecard. 

13.2.4 Within the electricity, oil and gas sector, in order to be defined as a QSE, the 

measured enterprise's total annual turnover and number of total full-time equivalent of 

‘paid employees must be less than R10.00 million and 50 employees respectively. if 

either the total annual turnover or number of total full-time equivalent of paid 

employees is greater than R10.00 million and 50 employees respectively, the 

measured enterprise will be measured according to the Generic Scorecard. 

13.2.5 Within the construction sector, in order to be defined as a QSE, the measured 

enterprise’s total annual turnover and number of total full-time equivalent of paid 

employees must be less than R5.00 million and 50 employees respectively. If either 

the total annual turnover or number of total full-time equivalent of paid employees is. 

greater than’ R5,00 million and 50 employees respectively, the measured enterprise. 

will be measured according to the Generic Scorecard. 

13.2.6 Within the retail and motor trade and repair services sector, in order to be defined as a 

QSE, the measured enterprise's total annual turnover and. number of total full-time 

equivalent of paid employees must be less than R15.00 million and 50 employees 

respectively. if either the total annual turnover or number. of total full-time equivalent of 

- paid employees is greater than R15.00 million and SO employees respectively, the 

measured enterprise will be measured according to the Generic Scorecard. 

13.2.7 Within the wholesale trade, commercial agents and allied services sector, in order to 

be defined as a QSE, the measured enterprise's total annual turnover and number of 

total full-time equivalent of paid employees must be less than.R5.00 million and 10 

employees respectively. \f either the total annual turnover or number of total full-time 

- equivalent of paid employees is greater than R5.00 million and 10 employees 
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43.2.8 

13.2.9 

13.2.10 

13.2.11 

_ Scorecard. 

respectively, the measured enterprise will be measured according to the Generic 

Within the. catering, accommodation and other trades sector, in order to be defined as 
a QSE, the measured enterprise’s total annual turnover and number of total full-time 

equivalent of paid employees must be less than R10.00 million and 100 employees 

respectively. If either the total annual turnover or number of total full-time equivalent of 

. paid employees is greater than R10.00 million and 100 employees respectively, the 

measured enterprise will be measured according to the Generic Scorecard. 

Within the transport, storage and communications sector, in order to be defined as a 
QSE, the measured enterprise’s total annual turnover and number of total full-time 

equivalent of paid employees must be fess than R10.00 million and 50 employees 

respectively. If either the total annual turnover or number of total full-time equivalent of 

paid employees is. greater than R10.00. million and 50 employees respectively, the 

measured enterprise will be measured according to the Generic Scorecard. 

Within the Finance and Business Services sector, in order to be defined as a QSE, the 

measured enterprise's total annual turnover and number of total full-time equivalent of 

paid employees must be less than R10.00 million and 50 employees respectively. If 

either the total annual turnever or number of total full-time equivalent of paid 

employees is greater than R10.00 million and 50 employees respectively, the 

measured enterprise will be measured according to the Generic Scorecard. 

Within the community, social and personal services sector, in order to be defined as a 

QSE, the measured enterprise's total annual turnover and number of total full-time 

equivalent of paid employees must be less than R10.00 million and 100 employees 

respectively. If either the total annual turnover or number of total full-time equivalent of 

paid employees is greater than R10.00 million and 100 employees respectively, the 

measured enterprise will be measured according to the Generic Scorecard. 
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Annexe 1000-A; Model Qualifying Small Enterprise Scorecard 

Indicator 10 year compliance 
BEE Elements Indicators     Weighting target 

  

  

  

  

  

  

  

  

                    

| Ownership. | BEE 1100 | 20% | Exercisable Voting Rights. by black people | | 5% 25.% + t vote 

Economic interest in the Enterprise to | 7%. 25% 

which Black peapie are entitled 

Ownership Fulfilment 1% Na restrictions 

| Net Equity Value. | %% | 10% of the Target (Year 1) 

* | 20% of the Target (Year 2) 

40% of the Target (Year 3,4), 

| 80% of the Target (Year 5,6) 

| 80% of the Target (Year 7,8) 

] 100% of the Target 

| (Year 9,70) 

Bonus Points: | 3% 15% 

| lavalvement in the ownership of the | 

| Enterprise of: 

“ Black Women. and/or 

- Broad-based Ownership | 

Schemes . 

Management Contral | BEE 1200. | 20%. | Black representation at Owner-Manager | 20% 25,1% Owner-Manager 

| . evel; | | Representation, 

| Bonus Points: Black Women | 2% j 10% 

] representation at Owner-Manager 

Employment Equity BEE 1300 20% Black representation at Manager- 8% 40% 

| Controller iavel | 

Black women representation at Manager- | 6% 20% 

{ Controller level ; 

Black employees as 4 percentage of total; 4% 70% 

employees | 

  

  

© 2005 Department of trade and industry . a 40013.



120 No. 28351, 

employees 

Black women as a@ percentage of total 

GOVERNMENT GAZETTE, 20 DECEMBER 2005 

4% 35% 

  

| Skills Development . | BEE 1400 - 20% | Application submitted to the National: Skills | 

Fund 

5%, Yas 

  

| Quantifiable skills development spend an 

| black employees in. addition to Skills | 

‘Development Levy as a percentage of the 

on learnerships) 

Leviable Amount (including. amount spent | 

15% | 2% 

  

| Preferential 

Procurement 

| BEE 1500 20%, | BEE Procurement Spend from Supotliers. 

| based on the BEE Procurement | 

Recognition Levels. or Deemed Micro | 

| Enterprise Recognition Levels as a 

percentage of Total © Measured 

Procurement Spend 

20% 50% 

  

Enterprise 

] Development 

| BEE 1600 20% Enterprise development contributions | 

; made by the Qualifying Smail Enterprise | 

| a8 a percentage of EBITDA | 

20% 2% 

  

{ Residual Element     | BEE 1700   20% | Qualifying Residual Contributions made by: 

{ the Enterprise measured as a percentage |   of net profit after tax   20%   2% 
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Annexe 1000-B: Qualifying Small Enterprise Identification Table 

FSy-o1 (01M) MSU Ossie (eiXO ESE] 

accordance with the 

Standard Industrial 

Classification 

Size or class 

MKolr-l BIO Let atic) 

equivalent of paid 

Crnile hors) 

Total annual turnover 
Scorecard to comply with 

Exemption status 

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

            

\agriculture Medium ‘1100 IR 4.00 m. Generic Scorecard 

|smal 50 (R200 m - cuattying SmallEnterprise 

Nery small ho . lp 0.40. m Quaitying Small Enterprise 

° {Micro | 5 WaT registration fenit. . lexempted Micro Enterprise 

Mining and Quamying _ Medium | feo fR30.00 m \ceneric Scorecard 

ismall {eo | R750 m | | Qualifying small Enterprise a 

- Very smal 20 R 3,00 m. \Qualifying Small Enterprise | 

Micro : 5 ° WAT registration limit , Exempted Micro Enterprise 

Manufacturing | Medium. 200. \pa0.00 m Generic Scorecard 

Small 50 : R10.00 m . lauaitying Smail Enterprise 

Very smal bo lp 4,00 m : Qualifying Small Enterprise 

Nicra |s | \vAT registration iit . Exempted Micro Enterprise 

lEtectricity, Gas and Water Medium : 200 |r4o.00 m Generic Scorecard | 

Ismail so | |ri0.00 m_ Quatiying Small Enterprise 

Nery small | bo R 4.00 m | Qualifying Small Enterprise | 

Micra | 5 | VAT registration imi | Exempted Micro Enterprise. 

{construction : Medium s 200 | 20.00 m | Generic Scorecard 

smat 50 | 8.00 m lauatitying smal Enterprise 

Very smal 20 R 2.00 m Qualifying Smail Enterprise 

\vicra 5 VAT registration limit Exempted Micra Enterprise | 

Retail and Motor Trade ond Medium | | 100 230,00 m Generic Scorecard | 

Repair Services ms - a 
] Small 50 R18.00 m Qualifying Smail Enterprise     
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40 

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

          

Nery smalt IR 3.00 m Qualifying Small Enterprise 

Micro. \s VAT registration limit Exempted Micro Enterprise 

Wholesale Trade, Medium 400 R50.00.m Generic Scorecard 

{Commercial Agents ‘and aaa ~~ —— 
filles Services small © {50 |R25.00 m (Generic Scorecard 

_ Nery small: 40 R 5.00 m - {Qualifying Smail Enterprise 

Micra 5 VAT registration. limit Exempted Micro Enterprise 

Catering, Accommodation|Medium 00 |R10.00.m Qualifying Small Enterprise 

{Smaltt 180 {R 5.00 m a {Qualifying Smail Enterprise 

_ Nery small 40 IR 1.00 m Qualifying Smail Enterprise 

{Micro 5 __ |VAT registration fimit Exempted Micro Enterprise 

{Transport, Storage andi|Medium / 4100 R20.00 m iGeneric Scoracard 

{Communications — 7 ™ | en - 
Small 50 4R10,00.m. Qualifying Small Enterprise 

Nery small 10 R 2.00.m Qualifying Small Enterprise 

Micra 5 AT registration limit |Exempted Micro Enterprise 

Finance and Business| Medium 100 R20.00 m Generic Scorecard 

Services ‘ nerf - a . - - : 

| Small 50 _4R10.00 m Qualifying Smail Enterprise. 

Very small 10 R 2.00.m Qualifying Small Enterprise 

Micro {5 ” IVAT registration linit Exempted Micra Enterprise 

Community, Social andiMedium 14100 R19.00 m Qualifying Smail Enterprise 

Personal. Services — — " 
Smal — {50 jR5.00m Qualifying Small Enterprise 

Nery smal 10 IR 1.00 m (Qualifying Smail Enterprise 

Micro 5. VAT registration. mit \Exempted Micro Enterprise   
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REPABOLIK] YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 

- EMPOWERMENT ACT _ 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication.
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CODE 1100: MEASUREMENT OF THE OWNERSHIP ELEMENT OF BROAD-BASED BLACK 

ECONOMIC EMPOWERMENT FOR QUALIFYING SMALL ENTERPRISES 

STATEMENT 1100: THE RECOGNITION OF OWNERSHIP FOR QUALIFYING SMALL 

ENTERPRISES 

Issued under section 9 of the Broad-Based Black Economic Empowerment Act 53 of 2003 

Arrangement of this Statement 

Para Subject | _ Page | 

To, Definitions... cece ggeenes atensueeaeseenes stauadbousessenprgeenunnererny bases senteeneaenesencesarensecsentsesns t 

2 Interpretation of this. Statement... cceccessssccrscecusessstueressstenenses scceteetsenteseseeestentenegssesceesssassnere 2 

3 = Application. of this Statement oo... ccsecccscececcseessscensetecsensueessepearreseusenerenes petenseacecdeegeeeatensnses 2 

4 Objectives of this Statement ..cccccscsscssssucesnsssesesasssssntssssstusissteseuseststeeeeee 3 

5 Statement of Principle... ececsceeeeees deceeuennaeeseeaeteneees nuttin pies sanee see 

6 Ownership Scorecard......... aeseneetesesenesetseaeantseneenessenereaeogenestensaqqeneenstatenenenasns cecseeseceuetnen eseeees 4 

7 Key measurement principles... besteeseeee sepengetesenengaaeen custstststietepetestses vesene setcscseversetesenes 4 

1 DEFINITIONS 

In this Statement, unless the context indicates otherwise, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: 

1.1 "black people” has the meaning defined in Code 1000 Statement 1000; 

1.2 "black women" means black people who are women; 

1.3 "Broad-Based Ownership Scheme" means a collective ownership scheme constituted 

with the view to facilitating the participation of specified natural persons in the benefits 

flowing from the ownership by that scheme or by its fiduciaries of an Equity Interest in an 

Enterprise measured in accordance with Code 100 Statement 100, 

1.3.4 Broad-Based Ownership: Schemes participating in the ownership of Qualifying Small. 

Enterprises are not obliged to comply with the requirement specified in Annexe 100A of 

Cade 100 Statement 100; 

1.4 “Deemed Participant" means a natural person entitled to receive a: 
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1.4.1 distribution; or 

1.4.2 benefit; 

1.4.3 from a Broad-Based Ownership Scheme; 

1.5 "Economic Interest" means the entitlement of black people to dividends, capital gains 

and other economic rights of shareholders, measured in accordance with Code 100 

Statement 100; | 

1.6 "Measured Enterprise” means the Qualifying Small Enterprise subject to measurement 

under this statement; . | . 

1.7 "Net Equity Interest” The accumulated net economic interest in the hands of the black 

shareholders, after the deduction of monies owed by these black shareholders, measured 

in accordance with Code 100 Statement 100; 

1.8 "Ownership Fulfilment” refers to any conditions that might prevent: the black shareholder 

from achieving his/her full net equity interest. 

1.9 “QSE Ownership Scorecard" means the scorecard in paragraph 5; 

1.40 "Qualifying Small Enterprise" has the meaning defined in Code 1000.Statement 1000; 

1.41. "the Act” means the Broad-Based Black Economic Empowerment Act 53. of 2003, as | 

amended or substituted; and 

1.12 "Voting Right" means the Control of the Enterprise, through the exercise of voting rights 

at shareholder meetings, measured-in accordance with Code 100 Statement 100. 

2 INTERPRETATION OF THIS STATEMENT 

This statement is to be interpreted in a manner that is consistent with the objectives of the Act, and 

those set out in paragraph 4. 

3 APPLICATION OF THIS. STATEMENT 

3.1 This statement is to be used in the measurement of the ownership Element of broad- 

based. black economic empowerment for all Qualifying Smail Enterprises. 

3.2 Notwithstanding paragraph 3.1, this statement is not to be used in the measurement of the 

ownership Element of broad-based black economic empowerment in respect of an 

Enterprise particularly excluded from the provisions of this statement by the Minister, by 

notice in a gazette. 
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4 OBJECTIVES OF THIS STATEMENT 

The objective of this statement is to specify the QSE Ownership Scorecard 

5 

9.1 

5.2 

5.2.1 

§.3 

5.4 

9.5 

9.5.1 

5.5.2 

STATEMENT OF PRINCIPLE 

Qualifying Smail Enterprises are entitled to receive points on the QSE Ownership 

Scorecard based upon ownership contributions made by them. 

In, determining the nature of the ownership contribution made by Qualifying Small 

Enterprises, those Enterprises should be guided by this statement read in conjunction with 

Code 1000 Statement 1000; and 

_ if there is any uncertainty or lack of specificity in this statement as to the recognition of 

“any specific type of ownership. contribution identified in the QSE Ownership Scorecard 

er the manner of calculation of those calculations in the QSE Ownership Scorecard, 

regard must be had to the principles outlined in the statements in Code 100. 

Code 1000. Statement 1000 specifi cally permits Qualifying Small Enterprises to elect 

which 5 of the 7 elements of broad-based black economic empowerment specified in that 

statement, they wish to be measured in accordance with. 

Notwithstanding the statement referred to in paragraph 5.3 a Qualifying Smail Enterprise 

electing to be measured in terms of this statement, will be entitled to include its full score 

under the QSE Ownership Scorecard at a multiple of 1.25 included in its Qualifying Small 

Enterprise Scorecard, provided that the enterprise scores a minimum of 20 points 

(including bonus points). for ownership, before the application of this multiple. 

Qualifying Small Enterprises are entitled to receive a maximum of 3 Bonus points on the 

QSE Ownership Scorecard if they can demonstrate that: 

black women; or 

black Deemed Participants in broad-based schemes, 

are entitled to 15% of the Economic. interest of that Measured Enterprise, measured using the 

Flow-Through Principle (and specifically excluding the Modified Flow-Through, and the Control 

principles). 
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6 OWNERSHIP SCORECARD 

The. following table represents the criteria and method for deriving a score for ownership in terms 

of this statement: — 
\ 

  

  

  

  

  

  

  

  

          

\ . 

Category . Ownership criteria, Weighting Compilance | 

points Target 

Vating rights: : 

§.4 Exercisable Vating Righis in the Enterprise | 5 25%+4 vote 
in the hands of black people 

Economic interest. * 

5.2 Economic interest in the Enterprise to which | 7 25% 
black people are entitled | 

| Realisation. points: 

6.3 Ownership fulfilment 1 Yes 

5.4 Net Equity interest . 7 25% 

5.4.1 20% of the Target in Years 1-2 } 

5,4..2 40% of the Target in Years 3-4 

5.4..3 60% of the Target in Years 5-6. 

§.4..4 80% of the Target in Years 7-8 

§.4..4 100% of the Targetin Years 9-10. 

Banus points: 

| Involvement in the ownership of the Enterprise of. | 3 15% 

Black Women and/or 

Broad-based Ownership Schemes 

7 KEY MEASUREMENT PRINCIPLES | 

7.1 in determining the level of the entitlement of black people to participate in the Economic 

Interest and Exercisable Voting Rights of a Measured Enterprise, the follawing Principles 

must be applied consistently: SO 

71,1 the Flow - Through Principle or the Modified Flow-Through Principle; and 

7.1.2 the Control Principle. 
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7.2 The Flow-Through Principle referred to in paragraph 7.1.1, traces ownership 

measurement through the chain of ownership to the black natural persons(s) and 

7.2.1 the Modified Flow-Through Principle referred to in paragraph 7.1.1, allows for the 

- participation of non-BEE funders at one tier of ownership. 

7.2.4.4 A measured enterprise can elect to apply the modified flow-through principle at any 

tier in a chain of ownership, but limited to one tier only. 

7.3 The Control Principle referred to in paragraph 7.1.2 is applied ina chain of ownership to 

. allow. for the recognition of” voting rights, or legal, ownership by the uitimate black 

shareholder(s) of the company. When this is applied during the calculation of the legal 

ownership, all the entities in the chain of ownership with aver 50% black voting rights are 

considered to be 100 % black. 

7.4. The following diagrams indicate the manner of calculating the effective black ownership in 

a measured company with four tiers of ownership using the principles referred to in 

paragraph 7.1. 

        

  

      

Effective Black . 30% / 
¥ r 

ay . SS a 3 Te 

Ownership x. 90% x, SS% x 28%. = ABT% 

Figure 100-1: Illustration of Flow-Through Principle: The actual level of black ownership at 

each level in the ownership chain is included in the calculation of the "effective black ownership". 
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Effective Black ; : CL : ‘ ace . 

Ownership. = 90% * 90% * x 26% = 21.1% 

Figure 400-2: Illustration of Modified Flow-Through Principle: The actual level of black 

ownership at each level in the ownership. chain is included in the calculation of the “effective black 

ownership", with the exception of the black majority owned companies (Company A and Company: 

B) where. one of those companies is treated as if it were 400% owned by black people. Measured 

Enterprises are entitled to choose which black majority owned company will benefit from the 

Modified Flow-Through Principle where more than ene such company: exists in the chain of © 

awnership. 
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Effective Black 

| Ownership : 

F ¥ v¥ 

90% x 400% x 100% x 26% = 23.4%.       
Figure 100-3: Illustration of Control Principle: The actual level of black ownership at each level 

in the ownership chain is included in the calculation of the “effective black ownership", with the 

exception of the black majority controlied companies (Company A and Company B) where each of 

those companies are treated as if they were 100% controlled by black people. 
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REPABOLIK] YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 

EMPOWERMENT ACT 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and Indusiry hereby issues the following draft Code 

of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication.



132 No. 28351 GOVERNMENT GAZETTE, 20 DECEMBER 2005 
  

CODE 1200: MEASUREMENT OF THE MANAGEMENT AND CONTROL ELEMENT OF 
BROAD-BASED BLACK ECONOMIC. EMPOWERMENT 

STATEMENT 1200: THE GENERAL RECOGNITION OF MANAGEMENT CONTROL FOR 

QUALIFYING SMALL ENTERPRISES. 

| Issued under section 9 of the Broad-Based Black Econamic. Empowerment Act of 2003. 

Arrangement of this Statement 

Para Subject, . Page 

1 Definitions........... deveuaes queesussaneaaquueneeseans se eaeeseneanrea tensa ennenenentnatets cate scateeuensnuersepeeseensenens eee | 

2 ~ Interpretation of this Statement.......... eecesaceeeee aeteetaaeeananes weageeseesenee esgasesecacaceesecsnetseqaatacsengenteas & 

3 Application of this Statement ..........ccccee ees sessassusstnea sanseusatteseeuseess seaeonanteuiceamnenes stetsceteuesere O 

4 Objectives of this Statement... eee seeeeeneeees ceasenenaqueseseveceusensnsesaessausensseaeetgeeseetseesesees O 

5 Statement OF PIC Ble... cegecccesesecacenecateeeeeeeeees elengeessenecnguseuanvans saceeouecasnengeceetees saseteevernecrenee 

1 DEFINITIONS 

In. this statement, unless the context otherwise indicates, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: 

1.1 

1.2 

1.3 

1.4 

1.5 

1.6 

1.7 

"black women" means black people who are women; 

"Enterprise! has the meaning defined in Code 1000, Statement 4 000; 

"Executive Manager " means a manager who falls within the definition of “executive 

director" as specified in the King Report; 

"King Report" means the King Report on Corporate Governance for South Attica 2002 

authored by the King Committee on Corporate Governance of the Institute of Directors in 

Southern Africa; 

"Measured Enterprise" means the Qualifying Smajil Enterprise subject to measurement 

under this statement: | 

"Occupational Levels" means the occupational levels specified in Form EEAQ gazetted 

as a regulation under the Employment Equity Act, 

"Other Top Management” means Employees of a Measured Entity, other than Senior 
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1.8 

1.9 

1.10 

1.11 

1.12 

1.13 

1.14 

2. 

Top. Management who report directly to the Chief Executive Officer of that Measured 

Entity and are appointed to undertake the day to day management of that Measured Entity 

‘and who are actively involved in the development and/or implementation of the Measured 

Entity's strategy insofar as it relates to their area of responsibility, This definition should 

be read in conjunction with the Occupation Levels, having specific regard to the 

Occupational Level of Top Management 

"Owner-Manager" means an individual who holds equity representing at least 5% of all 

equity in the Measured Enterprise (both in relation to voting rights and economic interest 

as referred to in Code 1100 Statement 1100) and who is also an Executive Manager. 

"Senior Top Management" means Employées of an Enterprise who report directly to the 

Chief Executive Officer and/or the Board of that Enterprise and are appointed to. undertake 

the day to day management of that Enterprise and who have individual responsibility for 

the overall management and for the financial management of that Enterprise and who are 

actively involved in the development and/or implementation of the Enterprise's strategy. 

Common examples of Senior Top Management include, without limitation, chief executive 

officers, chief operating officers and chief financial officers. This definition should be read 

in conjunction with the Occupation Levels, having specific regard to the Occupational 

Level of Top Management, 

"QSE Management Control Scorecard” means the scorecard in paragraph 6; 

“Qualifying Small Enterprise Scorecard" means the balanced BEE scorecard included 

in Annexe 1000-A of Code 1000, Statement 1000 

"Qualifying Small Enterprise" has the meaning defined in Code 1000 Statement 1000; 

“the Act” means the Broad-Based Black. Economic Empowerment Act of 2003 as 

amended or substituted; and 

"the Codes” means all Codes of Good Practice issued in terms of section 9 of the Act, 

including without limitation, this statement. 

INTERPRETATION OF THIS STATEMENT 

This statement is to.be interpreted in a manner that is consistent with the objectives of the Act, and 

those set out in paragraph 4. 

  

~ © 2005 Department of trade and industry SO TN 1200-2



134 No. 28351 GOVERNMENT GAZETTE, 20 DECEMBER 2005 

3 APPLICATION OF THIS STATEMENT 

3.1 This statement i is to be used in the measurement of the management control element of 
broad-based black economic &mpowerment for all Qualifying Smail Enterprises. 

3.2 Notwithstanding paragraph 3.1, this statement is not ta be used in the measurement of the 
management control element of broad-based black economic empowerment in respect of 
an Enterprise particularly excluded from the provisions of this Statement by the Minister, 
by notice in a gazette. | 

4 ° OBJECTIVES OF THIS STATEMENT 

The objective of this statement is to specify the QSE Management Control Scorecard 

§ STATEMENT OF PRINCIPLE 

5.1 Qualifying Small Enterprises are entitled to receive points on the QSE Management 

Control Scorecard based upon management control contribution made by them. 

5.2 In determining the nature of the management control contributions made Qualifying Small 

Enterprises, those Enterprises should be guided by this statement read in conjunction with 

Cade 1000 Statement 1000; and . 

5.2.1 if there is any uncertainty or lack of specificity in this statement as.to the recognition of 

any specific type of management control contribution identified in the QSE 

Management Control Scorecard , regard must be had to the principles outlined in the 

statements in Code 200; and 

§.2.2 if there is any uncertainty or lack of specificity in this statement as to the manner of 

calculation of those calculations in the QSE Management Controt Scorecard, regard 

must be had to the calculation methodology applicable to Other Top. Management 

(black people) and Other Top Management (black women) in the Code 200 Statement 

200, mutatis mutandis to the category of Owner Manager and the targets for black and 

black women Ownership Manager participation in this statement. 
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6  QSE Management Control Scorecard 

No. 28351 135 

The following table represents the methodology used for the purposes of deriving a score for 

management control in terms of this Statement: 
  

Compliance Target: 
  

Management control criteria | Weighting points 

  

| black representation at Owner Manager level. 20% 25,1% Owner 

. * Manager 

Representation. 

| Bonus Points: black women representation at 2% 10% 

Owner Manager level       
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID. AFRIKA 

BROAD-BASED BLACK ECONOMIC 
EMPOWERMENT ACT 

- Section 9(5): Codes of Good Practice 

{t is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public comments, under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication.
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CODE 1300: MEASUREMENT OF THE EMPLOYMENT EQUITY ELEMENT OF BROAD-BASED 

BLACK ECONOMIC EMPOWERMENT FOR QUALIFYING SMALL ENTERPRISES 

STATEMENT 1300: THE RECOGNITION OF EMPLOYMENT EQUITY CONTRIBUTIONS FOR 

QUALIFYING SMALL. ENTERPRISES 

issued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53 of 2003 for 

public comment. Interested persons are invited to furnish the minister with comments an this 

proposed cade within 60 days of the date of publication. 

Para Subject oO Page 

1 Definition. scsscscscesrersnsnesnnsneeeeinee eeseeeees ssaqeacuartenceneeeteasheseaceseeceeneneetecstsagusereeenntrssasee | 

2 Interpretation of this StateMent ceecsecseeseree bases seunetnees beens cuapseeesastsaneeessataeeeseeeqentqurenetannee & 

3 Application of this Statement .......cseee assent re seeeagvaeeeesteneraguenuaeennneseees desnenteateeeaes a 2 

4 Objectives of this. Statement ceceneesutstngtnntntvenesneeantaneneaelignaeue Myetueseees deeseee deveutaneesenqeee & 

5 Statement of Principle......cseceeue sennunsntnieee be seaneadeeeeees tenets caareqacneeqasaqiceeenesaeeaereaesomes 

6 QSE Employment Equity scorecard..... . eens sarpeateenscapysen eens spneanpstvesnneee seenees sentra D 

1 DEFINITIONS 

in this statement, unless the context otherwise indicates, a word ar expression to: whieh a meaning 

has been assigned i in the Act bears the same meaning, ‘and: 

1.4 "Act" means.the Broad Based Black Economic Empowerment Act, Act 53 of 2003; 

4.2 "black women" means black people who are women; 

1.3 "Element" shall have the same meaning as defined in Cade 1000 Statement 1000; 

1.4 "employee" bears the meaning as defined in the Employment Equity Act; 

1.5. "Enterprise" shall have the same meaning as defined in Code 1100 Statement 11 00: 

1.6. ‘“Vianager Controller’ means Employees of a Measured Entity who are appointed by the 

Participants of that Measured Entity to undertake the day-to-day management of that 

Measured Entity. For the avoidance of doubt, Manager Conitroiler may include persons in, 

the occupational levels of top and senior management as well as the occupational level of 

professionally qualified, experienced specialists and mid-management as specified in form 
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1.7 

1.8 

1.9 

1.10 

1.14 

1.12 

1.13 

1.14 

2 

EEAQ issued under the Employment Equity Act; 

"Measured Enterprise” means the Qualifying Small Enterprise subject to measurement 
under this statement; 

_ "Measured Entity" means an Enterprise subject to measurement under the Codes: 

“Qualifying Small Enterprise" means an enterprise which qualifies for measurement 

under the Qualifying Small Enterprise Scorecard, as identified in Annexe 1000-B of 

Statement 1000 

“QSE Employm ent Equity Scorecard" means the scorecard. in paragraph 6; 

"Qualifying Small Enterprise Scorecard" means the balanced BEE scorecard included 

in Annexe 1000-A of Code 1000, Statement 1000 

"Qualifying Small Enterprise" has the meaning defined in Code 1000 Statement 1000; 

"the Em ployment Equity Act" means the Employment Equity Act of 1998; and 

"the Employment Equity Scorecard" means the scorecard used for the measurement of 

employment equity contributions in this statement. 

INTERPRETATION OF THIS STATEMENT 

This statement is to be interpreted in a manner that is consistent with the objectives of the Act, and 

thase set out in paragraph 4. 

3 

3.1 

3.2 

4 

APPLICATION OF THIS STATEMENT ~~ - 

This statement is to be used in the measurement of the employment equity element of 

_ broad-based black economic empowerment for all Qualifying Smail Enterprises. 

Notwithstanding paragraph 3.1, this. statement is not to be used in the measurement of the 

employment equity element of broad-based black economic empowerment in respect of 

an Enterprise particularly excluded from the provisions of this statement by the Minister, 

by notice in a gazette. 

OBJECTIVES OF THIS STATEMENT... 

The objective of this statement is to specify the QSE Employment Equity Scorecard 
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STATEMENT OF PRINCIPLE 

Scorecard based upon employment equity contributions made by them. 

No. 28351 139 

Qualifying Small Enterprises are entitled to receive points on the QSE Employment Equity 

In determining the nature of the employment equity contributions made by Qualifying 

Small Enterprises, those Enterprises should be guided by this statement read in 

conjunction with Code 1000 Statement 1000; and 

if there is any uncertainty or jack of specificity in this statement as to the recognition of 

any specific type of employment equity contribution identified in the QSE Employment 

Equity Scorecard or the manner of calculation af those calculations in the QSE 

Employment Equity Scorecard, regard must had to the principles outlined in the 

statements in Code 300. 

QSE EMPLOYMENT EQUITY SCORECARD 

The following table represents the criteria used for the purposes of deriving a score for 

employment equity in terms of this statement: 

  

  

  

  

          
  

Criteria | Weighting Compliance — 

. —— rr _-points targets. 

6.1 Black representation at Manager-Contraller level 6° 40% 

62 Black women representation. at Manager-Contraller | 6 20% 

_ level 

6.3 Biack employees as a percentage of total Semployees | 4 70%. 

| 6.4 Black women as a percentage of total employees 4 35% 

~ 1300-3 
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~ REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 
| EMPOWERMENT ACT 

- Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment ‘Act 53 of 2003. interested persons are invited to furnish the Minister with 

comments. on this proposed code within. 60 days of the date of publication. |
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CODE 1400: MEASUREMENT OF THE SKILLS DEVELOPMENT ELEMENT OF BROAD- ~ 

BASED BLACK ECONOMIC EMPOWERMENT FOR QUALIFYING SMALL ENTERPRISES 

STATEMENT 1400: THE RECOGNITION OF SKILLS DEVELOPMENT FOR QUALIFYING 
SMALL ENTERPRISES 

Issued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53 of 2003 for: 

public comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication. 

Para Subject | . | a Ce Page 

1 Definitions. ....... cc cceeeees secsssnaeess deseensess - sinees snteceeeeees roseesseseceneceteneecanecesegstensengeresensnresesnensts 1 | 

2 Interpretation of this Statement..........eeree svcrtsettnitnnntnitnennne boone 2 

3 = Application of this Statement ........... sence se snrtntunttntenntnnnnenesei vesteeeees 2 

4 — Objectives of this. Statement csesecapaesecaenenenuenaecess seseuccusceceetsqasluteaneseyeyeunetninisanggeene veseeees sees 3 

5 —- Statement of Principle... ccecneceenenenenueeeetlgeaeessneseenenreeaeeeces senitnpihnuseanenegserae 3 

6 The QSE Skills Development SCOPECAIC, ccsssececclssseesesseesnseseteuersvecssecensesseccensastesserusnsnectsnsnsees 3 

4 DEFINITIONS 

In this statement, unless the context otherwise indicates, a word or expression to which a meaning 

has been aésighed inthe Act bears thie same meaning, and: 

1.1 "employee" bears the meaning as defined in the Employment Equity Act; 

1.2 "Learnerships" refer to the skills development programs approved by the relevant SETA 

‘having jurisdiction over each of the Measured Enterprise's spheres/areas of operation and 

which are fully certified in accordance with the National Qualifications Framework 

maintained in terms of South African Qualifications Authority Act, | 

1.3 "Leviable Amount" bears the meaning as defined in the Skills Development Levies. 

Act of 19989 as determined in accordance with the provisions of the Fourth Schedule 

to the Income Tax Act of 1962; | 

1.4 "Measured Enterprise" means the Qualifying Smail Enterprise subject to measurement 

under this statement, , 
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1.5 

4.6 

1.7 

1.8 

1.8.4 

1.9 

1.10 

4.11 

"QSE Skills Development Scorecard" means the scorecard in paragraph &; 

"Qualifying Small Enterprise Scorecard" means the balanced BEE scorecard included 
in Annexe 1000-A of Code 1000, Statement 1000 

"Qualifying Small Enterprise" has the meaning defined in Code 1000 Statement 1000: 

"Skills Development Spend" comprises the amount of money that a Measured Entity 

spends on skills development that is over and above any of the skills development 

levy payable in accordance. with the Skills: Development Levies Act determined in 

accordance with the provisions of the Fourth Schedule to the Income Tax Act of 1962; 
and | oo, 

For the avoidance of doubt, Skills Development Spend includes the cost of 

maintaining learnerships; 

"the Act" means the Broad-Based Black Economic Empowerment Act of 2003 as 

amended or substituted; - 

“the Codes" means all Codes of Good Practice issued in terms of section 9 of the Act, 

including without limitation, this statement, and - 

“the Employment Equity Act" means the | Employment Equity Act of 1998, as 

amended or substituted. 

2 INTERPRETATION OF THIS STATEMENT 

This statement is to be interpreted in a manner that is consistent with the objectives of the Act, and 

these set out in paragraph 4. 

  

3 APPLICATION OF THIS STATEMENT | 

3.1 This statement is to be used in the measurement of the skills development element of 

broad-based black economic empowerment for all Qualifying Smail Enterprises. 

3.2 Notwithstanding. paragraph 3.1, this statement is not to be used in the measurement of the 

skills development element of broad-based black economic empowerment in respect of an 

Enterprise particularly excluded from the provisions of this statement by the Minister, by 

notice in a gazette. - 

@ 2005 Department oftrade and industry - ~ 400-2 
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4 OBJECTIVES OF THIS STATEMENT 

No. 28351 143 

The objective of this statement is to ‘specify the QSE Skills Development Scorecard 

5 STATEMENT OF PRINCIPLE 

5.1 Qualifying Small Enterprises are entitled to, receive points on the QSE Skills Development 

Scorecard based upon skills development contributions made by them. 

5.2 In determining the nature of the skills development contributions made by Qualifying Small 

Enterprises, those Enterprises should be guided by this statement read in conjunction with 

Cade 1000 Statement 1000; and os 

5.2.4 ” if there is any uncertainty or lack of specificity in this statement as to the recognition of ~~ 

any specific type of skills development contribution identified in the QSE Skills 

Development Scorecard or the manner of calculation of those calculations in the QSE 

Skills Development Scorecard, regard must be had to the principles outlined in the 

statements in Code 400. 

6 THE QSE SKILLS DEVELOPMENT SCORECARD 

The following table represents the criteria used for the purposes of deriving a score for skills 

development in terms of this statement: _ | 

  

  

  

        
  

~~ Criteria rs “Weighting | Compliance | 

16.1 Application submitted to the National Skills Fund — Ss yes 

—————— —_———— aE ar 

6.2 Quantifiable Skills Development Spend on black 

employees in addition to Skills Development Levy as a | 

“percentage of the Leviable Amount. 

1400-3   
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REPABOLIKI YA AFERIKA BORWA 

.REPUBLIEK VAN SUID AFRIKA. 

BROAD-BASED BLACK ECONOMIC 
_ EMPOWERMENT ACT 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public. comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested persons are invited to furnish the Minister with 

comments on this proposed cade within 60 days of the date of publication. 
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CODE 1600: MEASUREMENT OF THE PREFERENTIAL PROCUREMENT ELEMENT OF 
BROAD-BASED BLACK ECONOMIC EMPOWERMENT FOR QUALIFYING SMALL 

| ENTERPRISES. | 

STATEMENT 1500: THE RECOGNITION OF PREFERENTIAL PROCUREMENT 
CONTRIBUTIONS FOR QUALIFYING SMALL ENTERPRISES 

Issued under section 9 of the Broad-Based Black Economic Empowerment Act of 2003 

Arrangement of this Statement | 

Para Subject | . Bo | Page 

1 DePHTIONS...... eects ceeeeeeeeee sececanecareaneuconecseeaaseenesanusaneaseeneenentenseneennenseanennataneesenneey sovaqacaves t 

-2 Interpretation of this Statement....... ss cugavacenedasede cengnacecvaqestaneseescenseeseqqanenquacceacctestscceaeaceaneatenen © 

3. Application of this Statement ......cscssseeeeeniere evens cceetsstetasanaasees eeeeee seecustese sesene dectsqactuareseee 2 

4 Objectives of this Statement... cht gapasulanpeuatsnmenaeientsisiesrtnpantuenae 3 

5 Statement of PIMCIDLG....cessccsssseescossecssecessusetqcnntenacaeseeesssees eaieseseqsessessceusnesesseteneestqeaesensseeseeseee 

6. QSE Preferential Procurement Scorecard sent devess vcnntntnneeenaeneeegennmne 3 

7 Measured Procurement Spend........... sent sevens sovenneaetasees dagenvecouesnenaneaces seaeessaugerasseess 3 

8 Caiculation of BEE Procurement Spend seclejuauussatessestuenenenrennantanacsayeeeesy qéstenees secusees sesveeas 8 

9 The calculation of preferential procurement comtributions to BEE .......ssscsssereessensensenenesesens 6 

4 DEFINITIONS 

in this statement, unless the context otherwise indicates, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: 

1.1 "BRE Procurement Recognition Level” means the percentage BEE Procurement 

Recognition Levels as determined by reference to the mechanism for determining that 

level as set out in Code 1000 Statement 1000; and 

1.4.1 in relation to Exempted Micro Enterprises , a deemed BEE Procurement Recognition 
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1.2 

1.3 

1.4 

1.5 

1.6 

1.7 

1.8 

1.9 

1.40 

2 

of 100% and BEE Status of Level 4 Contributor as contemplated in Code 1000 

Statement 1000; 

"BEE Procurement Spend" is Total Measured Procurement Spend, multiplied by. the 

BEE Procurement Recognition Level of the supplier; 

"Measured Enterprise" means the Qualifying Smalt Enterprise subject to measurement 

‘under this statement; 

"QSE Preferential Procurement Scorecard" means the scorecard in paragraph 6; 

"Qualifying Small Enterprise Scorecard" means the balanced BEE scorecard included 

in Annexe 1000-A of Code 1000, Statement T000; 

"Qualifying Small Enterprise" has the meaning defined in Code 1000 Statement 1000; 

"Supplier" means any supplier or service provider to a Measured Entity, regardless of 

whether such supplier or service provider may be a Qualifying Small Enterprise or an 

Exempted Micro Enterprise, provided that a portion of the supply or service provision 

made by that supplier or service provider falls within the definition of Measured 

Procurement Spend; 

“the Act" means the Broad-based Black Economic Empowerment Act 53 of 2003; 

“the Codes" means all Codes of Good Practice issued in terms of section 9 of the Act, — 

including without limitation, this statement; and 

“Total Measured Procurement Spend" is the sum total value of items included in the 

calculation of Measured Procurement spend’ as contemplated in paragraph 7 

INTERPRETATION OF THIS STATEMENT 

This statement is to be interpreted in a manner that is consistent with the objectives of the Act, and 

those set out in paragraph 4. 

3 

3.4 

3.2 

APPLICATION OF THIS STATEMENT 

This statement is to be used in the measurement of the preferential procurement element 

of broad-based black economic empowerment for all Qualifying Small Enterprises. . 

Notwithstanding paragraph 3.1, this statement is not to be used in the measurement of the 

preferential procurement element of broad-based black economic empowerment in 

respect of an Enterprise particularly excluded from the provisions of this statement by the 
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Minister, by notice in a gazette. 

4 OBJECTIVES OF THIS STATEMENT 

No. 28351 147 

The objective of this statement is to specify the QSE Preferential Procurement Scorecard 

5 STATEMENT OF PRINCIPLE 

5.1 Qualifying Small Enterprises are entitled to receive points on the QSE_ Preferential 

Procurement Scorecard based upon preferential procurement contributions made by 

them. 

5.4.4 In determining the nature of the preferential procurement contributions made by the 

Qualifying Small Enterprises, those Enterprises should be guided by this statement 

read in conjunction with Cade 1000 Statement 1000; and — 

5.1.2 oo if there is any uncertainty or lack of specificity in this statement as to the recognition of 

any specific type of oreferential procurement contribution identified in the QSE 

Preferential Procurement Scorecard or the manner of calculation of those calculations 

in the QSE Preferential Procurement Scorecard, regard, must be had to the principles 

outlined in the statements in Code.500. . 

6 QSE PREFERENTIAL PROCUREMENT SCORECARD 

The following table represents-the criteria for the purposes of deriving a score for preferential 

procurement in terms of this statement: 
  

  

        
  

  

Criteria - ~ 5 — To — Weighting Compliance | 

| points . target 

| BEE Procurement Spend from Suppliers based on the BEE | = 20%. 50% 

| Procurement Recognition Levels as a percentage of Total Measured | 

| Procurement Spend | | 

7 MEASURED PROCUREMENT SPEND 

74 For the purpose of this statement,.the following items are included in the calculation of 

Measured Procurement spend: » | 

7.4.1 Procured goods and services that comprises the cost of sales of the Measured Entity, 

7.4.2 Procured goods and services that comprises the operational expenditure of the 

4800-3 © 2005 Department of trade and industry
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7.1.3 

7.1.4. 

TAS 

7.1.6. 

7.1.7 

7.1.8 

71.9 

7.1.10 

7.4.11 

7.2 

7.2.1 

7.2.2 

7.2.9 | 

0.2.3.1 

7.2.3.2 

72.4. 

Measured Entity; 

Goods and services procured from suppliers that enjoy a monopolistic position — 

Capital expenditure incurred by the Measured Entity; 

Goods and services procured from organs of state and public entities: 

Procurement on behalf of a third party or a client, where the cost of that procurement is 
included as an expense in the Measured Entity's annual fi nancial statements: 

Payment to independent contractors. and to Jabour brokers for services provided by. | 
individuals whe are not employees. of the Measured ‘Entity; 

Goods and services procured for the purpose of implementing BEE initiatives, including 

without limitation, procurement in relation to skills development, enterprise 

development, as well as initiatives included under residual element of BEE: 

Goods and services procured from a non-South African source and all imported goods 

and services procured: and 

Goods and services procured from subsidiaries or holding companies of the Measured 

Entity, the terms “subsidiary” and "halding company" to be interpreted in accordance 

with the Companies Act 61 of 1973. 

Fund management costs for the administration of pension funds, provident funds, other 

'’ post retirement funding schemes, medical aid. schemes or insurance products 

Notwithstanding the. provisions, of paragraph 7. 1, the following items are excluded in the 

calculation of Measured Procurement spend: 

Any amount payable to any person, which represents a-lawful tax or levy imposed by 

an organ of state duly authorized to impose such tax or levy. For the avoidance of 

doubt, any rates imposed by a municipality or other local government is excluded; 

Any amount payable to an employee as an element of their basic salary or wage. 

Contributions made by an employer on behalf of its employees towards: 

any pension fund, provident fund or other post retirement funding scheme ‘or 

any medical aid or insurance product . 

For the avoidance of doubt, only the portion that relates to fund management costs, 

where the administrators of such pension funds, provident funds, other post retirement 
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funding schemes, medical aid schemes or insurance products referred to in paragraph 

7.2.3 are able to distinguish between the portion of such contributions which relate to 

fund management costs and the remainder of such contributions, is included within the 

Measured Procurement Spend, . oO 

7.2.5 Any emolument or similar payment paid to a director of a Measured Entity; 

7.2.6 Procurement of goods and services by a Measured Entity on behalf of a third party, 

where such procurement is not represented as an expense in the annual financial 

statements of the Measured Entity; | . 

7.2.7 Investments in or loans to. an Associated Enterprise; 

7.2.8 Investments in or loans qualifying for recagnition under any statement under Code 

1600; 

7.2.9 Donations, investments or loans qualifying for recognition under any statement under 

Code 1700; oe 

7.2.10 Subject to a maxirnum level of exclusion of which is by value equivalent to 25% Total 

Procurement after exclusion of the items in paragraphs 7.2.1 to 7.2.7, any of the 

following imported goods and services: 

7.2.10.1 imported capital goods or components for value-added production in South Africa 

| provided that: - 

* 7,.2.10.4.4 there is no existing local production of such capital goods or components; and 

7.2.10.1.2 the importation. of such eapital goods or components facilitates further value- 

added production within South Africa; 

7.2.10.2 imported goods and services other than as contemplated in paragraph 7.2.10.1 if 

there is no local production of such goods or services. For the avoidance of 

uncertainty, the following cannot be the sole grounds for excluding imported goods 

and services from Measured Procurement Spend: 

7.2.10.2.1 where the only difference between the imported goods or services and the locally 

produced goods or services is cost; 

7.2.10.2.2 ° where the imported goods or services carry a brand different to the locally 

produced goods or services; or — 

7.2.10.2.3 where the imported goods or services have different technical specifications to 
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1 

the locally produced goods or services, but where such technical specifications 

have no direct impact on the value of the goods and services to the Measured 

Entity. : 

8 CALCULATION OF BEE PROCUREMENT SPEND | 
CO | 

8.1 BEE Procurement Spend is calculated as the sum of the value of the Procurement Items 

included in the calculation of Measured Procurement spend as contemplated in paragraph 

7, Multiplied by the BEE Procurement Recognition Level or Deemed Micro Enterprise 

Recognition Level (as. the case may be) of the Supplier. ! 

| 
8.2 BEE Procurement Spend is calculated as folfows: 

  

“25 (BxC) | 
  

  

- now — — — - - | 

A is the calculated total BEE Procurement Spend for the Measured. Entity. It is equal to the sum of the result of the : 

product of 8 and C in respect of each Supplier of the Measured Entity included in the calculation of Measured | 

| Procurement spend as contemplated in paragraph 7 | | 

B is the value of Procurement Items included in the calculation of Measured Procurement spend as contemplate in | 

| paragraph 7, Procured from each Supplier of the Measured. Entity | 

| . - len tex, 
| Cis the BEE Procurement Recognition Level or Deemed Micro Enterprise Recognition Level (as the case may be) of |   | each such Supplier of the Measured Entity: . | 

  

9 THE CALCULATION. OF PREFERENTIAL PROCUREMENT CONTRIBUTIONS TO BEE 

A Measured Entity's score for preferential procurement contributions to BEE under the preferential 

procurement scorecard shail be calculated as follows: : 

  

Az2xD 

  

  

| Where 

A is the calculated preferential procurement score for the Measured Entity. 

Bi is the total BEE Procurement Spend of the Measured Entity calculated in terms of paragraph Sasa percentage of | 

' Total Measured Procurement Spend of that Measured. Entity , | 

| Cis the preferential procurement as specified in paragraph 6   Dis the Weighting points as specified in paragraph 6 
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-REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 

EMPOWERMENT ACT 

~ Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and industry hereby issue the fallowing draft Code of 

Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. interested persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication.
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oO ; | 
CODE 1600: MEASUREMENT OF THE ENTERPRISE DEVELOPMENT ELEMENT OF BROAD- 

BASED BLACK ECONOMIC EMPOWERMENT 

STATEMENT1600; THE RECOGNITION OF ENTERPRISE DEVELOPMENT CONTRIBUTIONS 

FOR QUALIFYING SMALL ENTERPRISES 

Issued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53 of 2003 for 

public comment. Interested persons are invited to furnish the minister with comments on this 

Para 

4 

2 

1 

proposed code within 60 days of the date of publication, 

Subject - | Page 
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Application of this Statement ..0... eee teptstaetaneacseeaee ane seneeqeesteeeseeateeees sastesecereee B 

Objectives of this Statement............ a cenepetevsentqanencees deeneteneqeenees cotesennenatecneg savecesaasens sustetpenee B 

Statement of PRINCIPIG...eesaeceseeseeteeeenseeeenennsteseneceecetecsupisseecersetanaeasesageeseceutgesontenesersees sestaee oD 

The Enterprise Development SCOPECAIG oo... seceeeeeeees einsenraene baseeeee desea ceteaecceeesnseeees awd 

DEFINITIONS | 

In this statement, unless the context otherwise indicates, a word or expression to which a meaning 

has been assigned in the Act bears the same meaning, and: : 

1.4 

1414 

"Beneficiary Entity" means: | 
| 

a micro enterprise which is an Exempted Micro Enterprise as defined in Code 1000 

Statement 1000; | 

an Enterprise which is 50% or more owned by biack peaple and which is a Level One 

to Six contributor to BEE as determined by reference to Code 1000 Statement 1000; 

an Enterprise which is a Level One to Three BEE contributor to BEE as determined by 

reference. to Code 1000 Statement 1000, regardless of the black ownership status of 

the Enterprise: 

- Qualifying Smail Enterprise which is 50% or more owned by black people and which 

is a Level One to Level Six contributor to BEE as determined in Cade 1000 Statement 
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4000; or . . 

1.1.5 -For the purposes of this definition, the term "50% owned by black peopte" is to be 

interpreted as meaning an Enterprise in which: . 

1.1.5.1. - black people hold more than 50% of the exercisable voting rights and more than 

50% of the economic interest in that enterprise; and 

145.2 that enterprise has. achieved the full seven points under the net equity interest 

component of the ownership scorecard, . 

1.1.5.3 the * economic interest, “exercisable voting rights” and “net equity interest” referred 

to in paragraph 1.1.5.1 must be measured in accordance with Code 1100-Statement: 

1400; and 

1.1.5.4 the modified flow-through, control and exclusions principles shall not be applied; 

. 1.2 "EBITDA" means earings before income tax, depreciation and amortisation. interpreted in 

accordance with South. African Generally Accepted Accounting Practice; 

1.3 - "Measured Enterprise” means the Qualifying Small Enterprise subject to measurement oo 

under this statement: . 

1.4 “Qualifying Enterprise Development Contributions” means. Contributions actually 

initiated and implemented in favour of Beneficiary Entities by a Measured Entity with the 

specific objective of assisting and/or accelerating the development, sustainability and 

ultimate fi nancial and operational independence of such Benefi iciary Entities through the 

expansion of those Benefi iciary Eritities’ financial and/or operational capacity; and 

1.4.1 measured i in accordance with Code 600, Statemement 600 

1.5 "QSE Enterprise Development Scorecard" means the scorecard in paragraph 6; 

1.6 | "Qualifying Smail Enterprise" has the meaning defined in Code 1000 Statement 4000; 

and . . | 

1.7. “the Act" means the Broad-Based Black Economic Empowerment Act 53 of 2003. 

2 INTERP RETATION OF THIS STATEMENT 

This statement is to be interpreted in a manner that is consistent with the objectives of the Act, and 

those set out in paragraph 4. 
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| 

3 APPLICATION OF THIS STATEMENT | 

3.1 This statement is to be used in the measurement of the enterprise development element 

of broad-based black economic empowerment for all Qualifying Small Enterprises. 

32 Notwithstanding paragraph 3.1, this statement is not to be used in the measurement of the 

enterprise development element of broad-based black economic empowerment in respect 

of an Enterprise particularly excluded from the provisions of this statement by the Minister, 

by notice in a gazette. 

4 OBJECTIVES OF THIS STATEMENT 7 | 

The objective of this statement is to specify the QSE Enterprise Development Scorecard 

8 STATEMENT OF PRINCIPLE 

§.1 Qualifying Small Enterprises are entitled to receive points on the QSE Enterprise 
| 

Development Scorecard based upon enterprise development contributions. made by them. 

5.41.1 in determining the nature of the enterprise development contribution made by 

Qualifying Small Enterprises, those Enterprises should be guided by this statement 

read in conjunction with Cade 1000 Statement 1000; and 

5.1.2 if there is any uncertainty or lack of specificity in this statement as. to the recognition of 

any specific type of enterprise development contribution identified in the QSE 

Enterprise Development Scorecard or the manner of calculation of those caicuiations in 

the QSE Enterprise Development Scorecard, regard must be made to the principies 

outlined in the statements in Code 600. 

| 
i 
| 
I 

6 THE ENTERPRISE DEVELOPMENT SCORECARD 

The following table represents the criteria and methodology used for the purposes of deriving a 

score for enterprise development in terms of this statement: | 

  

  

    

Criteria’ =~ ~~ | | Weighting | Compliance 
| . " 

ee ——_—- Pints; Target 

| Qualifying Enterprise Development Contributions made by the | 20 2% 

| Quatifying Smail Enterprise as a percentage of EBITDA |   
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REPABOLIK] YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA 

BROAD-BASED BLACK ECONOMIC 
EMPOWERMENT ACT 

Section 9(5): Codes of Good Practice 

It is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic. 

Empowerment Act 53 of 2003. interested persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication.
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| 
1 
| 
i 

| 
CODE 1700: MEASUREMENT OF THE RESIDUAL ELEMENT OF BROAD-BASED BLACK 

ECONOMIC EMPOWERMENT 
| 

STATEMENT1700: THE RECOGNITION OF RESIDUAL CONTRIBUTIONS FOR QUALIFYING 
SMALL ENTERPRISES | : 

Issued under section 9(5) of the Broad-Based Black Economic Empowerment Act 53 of 2003 for 
: we . | 

public comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60 days of the date of publication. . 

Para Subject - oe ! Page 

4 DefAMIAIONS ss scscesssesntscessneesnssersnnenstnesreneeneee sessgeceseers ws secsessesee cecssantereesestevesseanseees 1 

2 Interpretation of this. Statement.......scssssessseseeeesseeeee dqneaseua ane rnengscefansanunutacenaatenenogeneeergnsnes ses 2 

3. Application of this Statement ........cseretererenesen ss bensancacadqecenehgtereaneseavepeseeneaes essretneenes 2 

4 Objectives of this Statement.........scceeeeneeen sesuanetnasegeseen etatenssesseseceess sevasestensetansea D 

§ Statement of Principle... cece ceaneagecees senna bee estanenenseeneatenesenieenenees 

6 QSE residual contribution Scorecard.... sens seseuucesescnetecauneasiuvcaneceeveeenpe seeeeaee seeteteectpenetenee 

1. ..DEFINITIONS 7 : 

In this statement, unless the context otherwise indicates, a word or expression to. which a meaning 

has been assigned in.the Act bears. the same meaning, and: | 

t.1 "Corporate Social Investment" refers to an enterprise's contribution to society and 

community that are extraneous to its regular business. activities. These interventions may 

include, but will not be limited to: | 
| 

1.2 Development Programmes for women, youth, people with disabilities, people living in rural 
| 

areas and other target groups | 
| 

1.2.1 support of health and HIV/AIDS programmes in the community 

1.2.2 support for community education facilities: programmes at secondary and tertiary 

education level; bursaries and scholarships | 

1.2.3 community training; skills development for unemployed; adult basic education and 

training in communities. . 
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1.2.4 which focuses on conservation, awareness, education and waste management 

1.2.6. support of development program mes; development of new talent and 

4.2.6 support of developmental programmes. 

1.3 “industry Specific Contribution" means the qualifying residual contributions that are 

unique to the industry | in which enterprises operates. For the. purposes of this statement an 

industry may be grouped in major divisions in accordance with the Standard industrial 

Classification Coding System used by Statistic South Africa; 

1.4 "Measured Enterprise" means the ‘Qualifying Small Enterprise subject to measurement 

under this statement; 

1.5 "Qualifying Residual. Contributions" means monetary or non-monetary contributions 

actually initiated and implemented by a Measured Entity with the specific. objective to 

facilitate access to the economy for Contribution Beneficiaries and is inclusive of, but not 

limited to, both socio-economic and industry specifi c contributions; determined as 

contemplated in Code 700 Statement 700 me 

1.6 "QSE Residual Scorecard" means the scorecard in paragraph 6; 

4.7 "Qualifying Small Enterprise" has the meaning defined i in Code 1000'Statement 1000; 

1.8 "the Act" means the Broad-Based Black Economic Empowerment Act 53 of 2003; and 

19 “the Codes" means all Codes of Good Practice issues in terms.of section 9 of the Act, 

including without limitation, this statement. 

2 INTERPRETATION OF THIS STATEMENT 

This statement is to be interpreted i in a manner that is. consistent with the ‘objectives of the Act, and — 

those set out in paragraph 4. 

3. APPLICATION OF THIS STATEMENT 

3.4 This statement is to be used in the measurement of the residual element of broad-based 

black economic empowerment for all Qualifying Small Enterprises. 

3.2 Notwithstanding paragraph 3. 1, this statement is not to be used in the measurement of the 

residual element of broad-based black economic empowerment in respect of an 

Enterprise particularly excluded from the provisions of this statement by the Minister, Py 

notice in a gazette. 
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4 QBJECTIVES OF THIS STATEMENT 

The objective of this statement is to specify the QSE Residual Scorecard 

5 STATEMENT OF PRINCIPLE 

5.1 Qualifying Small Enterprises are entitled to receive points on the QSE Residual Scorecard 

based upon residual contributions made by them. 

§.2 In determining the nature of the residual contribution made by Qualifying Small 

Enterprises, those Enterprises should be guided by this statement read in conjunction with- 

Code 1000 Statement 1000; and . 

5.2.1 if there is. any uncertainty or lack of specificity in this statement as to the recognition of 

any specific type of residual contribution identified in the QSE Residual Scorecard or 

the manner of calculation of those calculations in the QSE Residual Scorecard, regard 

must be had to the principles outlined in the statements in Code 700. 

6° QSE RESIDUAL CONTRIBUTION SCORECARD 

The following table represents the criteria and methodology used for the purposes of deriving a 

score for Qualifying Residual Contributions in terms of this statement: 

  

  

Criteria . | Weighting | Compliance | 

Points | Target 

Qualifying Residual Contributions made by the Qualifying Smail}| 20% | 2% 

Enterprise measured as a percentage of net profit after tax, made to 

Corporate Social Investments and/or Industry Specific | 

Contributions.         
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REPABOLIKI YA AFERIKA BORWA 

REPUBLIEK VAN SUID AFRIKA _ 

BROAD-BASED BLACK ECONOMIC 
EMPOWERMENT ACT 

Section 9(5): Codes of Good Practice os - 

It is hereby notified that the Minister of Trade and Industry hereby issues the following draft Code 

of Good Practice for public comments under section 9(3) of the Broad-Based Black Economic 

Empowerment Act 53 of 2003. Interested. persons are invited to furnish the Minister with 

comments on this proposed code within 60 days of the date of publication.
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"CODE 400: ‘MEASUREMENT OF THE OWNERSHIP ELEMENT OF BROAD-BASED BLACK 

ECONOMIC. EMPOWERMENT 

7 STATEMENT 103: THE RECOGNITION OF OWNERSHIP CONTRIBUTIONS MADE BY 
- | MULTINATIONAL COMPANIES 

, "Issued under section 9(5) of the Broad- Based Black Economic Empowerment Act 53 of 2003 for 

public comment. Interested persons are invited to furnish the minister with comments on this 

proposed code within 60. days of the date of publication. 

Para Subject . a | a | a Page 

1 Definitions en vende cecmetatnpsetnentnienedneap nai beeen seseesessieseesvenesssesecssstieesssaeseseveee | 

20 ‘Interpretation of this Statement sence vee | sessaneee se cesseesnssnsssnetanasupeveeesee sc sesasens nd 

3 Application of this Statement .....ccccscscccecssseceessesenseeeseen | ene suchsequaseeenequsessssiasatentesetecsrsceesecsses 4 

4. Objectives of this Statement .....csisineineeintnncinsennannaninninesinneennee 

5 Key Measurement Principles ........ecceceecscseesseseeeee ssquesasscgaeseuenceqertaratecessaceeas vesscstsleseeegretesneeae 4 

6 Recognition of Equity EQquivalents......ssccssccssssssssssessscressseceusvseseceecetsestaransestussestensasaneseees 8 

7. Sale of Offshore Equity Interests ...sesssnsestnssinvintnsvitnnemnteneaseaneese seeseeeeereees 6 

8 Sale of South African Businesses or Assets by Multinational Businesses or South African. 

Multinational. a quesanquseeseacestuaucgessesescenseusessistessestessateaceaeeqaaerucarsenescaeceascaters auetaceneensencene 7 

1 DEFINITIONS. 

In this: statement, unless the context otherwise indicates, a word or expression to which a 'meaning 

has been. assigned in the Act bears the same meaning, and: : 

44 “aeceptable Valuation Standard" means a valuation of 

141 an asset; ; | 

1.4.2... an Economic Interest; | 

1.1.3 | a Local Multinational Enterprise; or 

1.1.4 any other instrument or right which is relevant to measurement under this statement, 

  © 2005 Department of trade and industty _ oo 103-1



STAATSKOERANT, 20 DESEMBER 2005 oS No. 28351 “161 
  

undertaken in accordance with normal valuation methods that represent standard market . 

practice; . . a 

1.2 "BEE" means black economic empowerment: 

1.3 "black people" shail have the meaning defined i in Code 000 Statement 000; 

1.4 "Economic interest" shall have the meaning defined in Statement 400; 

1.5 "Enterprise" shall have the meaning defined in Statement 100; - 

1.6 “Equity ‘Equivalent’ means. an equity equivalent contribution made by a Local 

Multinational Enterprise of a Multinational Business in terms of an approved: 

1.6.1 public program or scheme of any government department, provincial government or 

local government in the Republic of South Africa which has been approved by the 

minister as. entitling that Local Multinational Enterprise to. indicative points under the 

Ownership Scorecard; or | 

1.6.2. provided for in terms of a Sector Code gazetted in terms section 9’of the Act and Code 

000. Statement 010 of the Codes; 

1.7 "Equity Interest" shall have the meaning defined in Statement 100; . ; 

18 "Exercisable Voting Rights" shall have the meaning defined in Statement 100; 

1,9 "Global Policy" means. a globally and uniformly applied restriction upon. the alienation of 

Equity in or the sale of businesses of the Multinational Affiliates of a Multinational 

Business imposed by that Multinational Business. or by a regulator which has. lawful 

jurisdiction over that Multinational Business or by any law of “application to the 

Multinational Business. Where the Global Policy is imposed by a regulator or.by law, such 

Global Policy must substantially have been in. existence prior to the date of promulgation 

of the Act; 

1.10 "Local Multinational Enterprise" means a South African based Enterprise which is a 

Multinational Affiliate of a Multinational Business or ofa South African’ “Multinational, it 

being recorded that a branch of an external company as defined in the Companies Act of © 

1973 shall constitute a Local Multinational Enterprise; 

1.14 "Multinational Affiliate’ means a business owned or controlled. by a Multinational 

Business or a South African Multinational which operates in a particular country or in a 

particular region other than the country and/or region in which that Multinational Business 
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4.12 

1.13 

1.14 

1.16 

1.17 

1.18 

1.18.14 

1.18.2 

1.19 

1.20 

1.21 

4.22 

or South African, Multinational maintains its headquarters; 

"Multinational Business" means a business having its international headquarters in a 

jurisdiction other than the Republic of South Africa and which owns and/or controls a Local 

Multinational Enterprise as one of its Multinational Affiliates, provided that a Multination 

Business. as herein defined shall not include a South African Multinational; 

"Net Equity Interest" shall have the meaning defined in Statement 100; 

“Ownership Bonus Points” refer to the points specified in paragraph 5.4 of the 

Ownership Scorecard; 

"Ownership Fulfilment" shall have the meaning defined in Statement 100; 

"Ownership Scorecard" means the scorecard used for the measurement of ownership 

Statement 100; 

"Participant" shall have the meaning defined in Statement 100; 

"South African Multinational" means any Enterprise which: 

currently maintains its international headquarters in the Republic of South African and 

which maintains Multinational Affiliates in other jurisdictions; or 

previously maintained its international headquarters in the Republic of South Africa and 

having moved those headquarters to another jurisdiction, now maintains a Local 

Multinational Enterprise in the Republic of South Africa as. one of its Multinational 

Affiliates; 

"Statement 100" means Code 100 Statement 100 issued in terms of section 9 of the Act: 

"Statement 101" means Code 100 Statement 101 issued in terms of section 9 of the Act; 

"the Act" means the Broad-Based Black Economic Empowerment Act 53 of 2003; and 

“the Codes" means all Codes of Good Practice issued in terms of section 9 of the Act, 

including without limitation, this statement. 

2 INTERPRETATION OF THIS STATEMENT 

This statement is to be interpreted in a manner that is consistent with the objectives of the Act, and 

those set out in paragraph 4. 
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3 _ APPLICATION OF THIS STATEMENT — 

of broad-based black e economic empowerment in respect of Multinational Businesses and South 

African Multinationals. 

4 OBJECTIVES OF THIS STATEMENT 

The objectives of this statement are to: 

4.4 define the key measurement principles applicable to measurement of ownership 

contributions by Local Multinational Enterprises of Multinational Businesses and South 

African Multinationals; | 

4.2 provide for the recognition of Equity Equivalent contributions made by Multinational 

- Businesses; 

4.3 | provide for the recognition of ownership contributions arising from sales of offshore Equity 

Interests; | , . - 

4.4 provide for the recognition of ownership contributions arising from sales. of businesses or 

assets by the Local Multinational Enterprises of Multinational Businesses or South African 

Multinationals; and 

4.5 . specify the approach to measurement of ownership contributions made by South African 

Multinationals, . 

5 KEY MEASUREMENT PRINCIPLES | 

5.1 itis a fundamental principle of this statement that any contributions towards. the ownership 

Element of broad-based black economic empowerment made by Multinational Businesses 

or South African Multinationals should be measured: 

5.1.1 against the value (measured using an Acceptable Valuation Standard) of the Local 

Multinational Enterprise of a Multinational Business or of a South African Multinational; 

or 

5.1.2 against the value (measured using an Acceptable Valuation Standard) of the South 

African operations of a South African Multinational maintaining its headquarters in the 

Republic of South Africa. 

5.2 Contributions made by South African Multinationals maintaining a Local Multinational 
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5.3. - 

6 

6.1 

6.14.2 

6.1.3 

62° 

6.3 

6.4 

Enterprise as one of their Multinational Affiliates and those made by Multinational 

Businesses which represent in value a specific percentage of the value of the Local 

Multinational Enterprise of such South African Multinationals or Multinational Businesses, 

will qualify for recognition under the Ownership Scorecard as notional ownership by black 

people of that Local Multinational Enterprise at an equivalent percentage. 

‘ Contributions made by South African Multinationals maintaining their international 

headquarters in the Republic of South Africa which represent in value a specific 

percentage of the value of their South African operations will qualify for recognition under 

the Ownership Scorecard as ownership by black people of that South African Multinational 

at an equivalent percentage. 

_ RECOGNITION OF EQUITY EQUIVALENTS» 

The provisions of Statement 100 apply unchanged to the measurement of the ownership 

Element ‘of broad-based black economic empowerment in respect of Local Multinational 

Enterprises. Local Multinational Enterprises will have to evidence the following 

requirements in order to qualify for equity equivalents: 

the Multinational Business must own and control the entire Equity in the Local 

Multinational Enterprise; 

the Multinational Business must be subject to a Global Policy; and 

the Muttinational ‘Business will suffer substantial commercial harm if it were to 

implement transactions designed to give effect to the. provisions of Statement 400. 

. The minister: may from time to time, and in consultation with the sectoral line minister(s), 

premiers. or other stakeholders in. any government department, provincial government or 

local government approve certain specified public programs or schemes as entitling Local 

Multinational Enterprises of Multinational Businesses to. Equity Equivalents. This 

recognition does not apply to any South African Multinationals. 

-To.the extent that a Local Multinational Enterprise is entitled to receive indicative points on 

- the Ownership Scorecard in accordance with an Equity Equivalent, those points shall be 

included in that Local Multinational Enterprise's Ownership Scorecard. 

.. Any Local Multinational Enterprise shall be. entitled, at any time, to make written 

representations to the minister for the recognition of Equity Equivalents. 
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6.5: The content of Equity Equivalents approved in accordance with a. Sector Code as 

“Santemplated in Code: 000 Statement 010 will be dealt with in ‘such: Sector, Code. 

7 SALE OF OFFSHORE EQUITY INTERESTS : 

7.1 Any South African Multinational maintaining its international headquarters outside of the . 

Republic of South African and. any Multinational. Business shall be entitled to Feceive. 

recognition for the sale of an Equity Interest. to black Participants | in: 

7.1.4 | any company interposed between the Local Muttinational Enterprise and its ultimate 

holding company; or oe 

71.2 its ultimate holding company 

7.2 In-order to facilitate the provisions of paragraph 7.4, a Local Multinational Enterprise shall: 

_ _.be-entitled to claim points in its Ownership Scorecard on the basis of notional participation 

_ by-black Participants in that Local. Multinational Enterprise based upon the sale of offshore 

Equity: Interest as follows: | | . 

7.2.1. Economic Interest to which “nétional black Participants are entitled in the Local 

Multinational Enterprise shall be recognised at a level equivalent to the percentage that 
the value of the Equity Interest sold to black people holds to. the value of the Local 

Multinational Enterprise, both values measured in accordance with | "Acceptable 

Valuation Standards; 

7.2.2 - Exercisable Voting: Rights to which notional black Participants a are entitled in the Local. 

"Multinational Enterprise shall be recognised at a level equivalent. to the percentage that 

the” value of the Equity Interest sold to: black people holds to the value of the Local 

" - Multinational Enterprise, both values measured in accordance: ‘with Acceptable 

~ Naluation Standards; 

7.2.3 Net Equity Interest and Ownership Fulfi iment points arising from a sale of offshore 

Equity Interests shall be measured in compliance. with the principles established in 

Statement 100, save that wherever reference i is made to the measurement of the value | 

of the "Measured Enterprise", that reference will be interpreted 2 as relating to the value 

of the Local Multinational Enterprise; and 

7.2.4 Ownership Bonus Points will be measured on the same basis as specified in Statement 

100 as modified by reference to paragraph: 7.2.1 above in respect of the measurement 

of Economic Interest. . - | 
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7.3 Notwithstanding the provisions of paragraph 7.2, no points shall be claimable by the Local 

Multinational Enterprise under the Ownership Scorecard in respect of: 
| 

7.3.1 Exercisable Voting Rights arising from the sale of offshore Equity Interest unless the 

Exercisable Voting Rights in the Local Multinational Enterprise are irrevocably 

transferred to the black people owning that offshore Equity Interest for the continued . 

duration of their ownership of that offshore Equity interest; and 

Economic Interest (including also derived points in respect of Net Equity Interest and 

Ownership Bonus Points). arising from the sale of offshore Equity interest unless the 

black people owning that offshore Equity Interest are entitled to receive Economic. 

Interest arising. from offshore Equity Interest which are equivalent to or greater than 

_those which would arise from an entitlement to share in the profitability of the Local 

7.3.2 

Multinational Enterprise. 

SALE OF SOUTH AFRICAN BUSINESSES OR ASSETS BY MULTINATIONAL 8 

BUSINESSES OR SOUTH AFRICAN MULTINATIONALS | 

Any sale of any South African business. or asset by a Multinational Business/ South 

Aftican Multinational or its Local Multinational Enterprise (where applicable) shall be fully 

recognisable under Statement 101, save that any reference to. the measurement of the 

value of the "Measured Enterprise" in Statement 101, shall for this. purposes of this 

8.1 

statement be interpreted as relating to the value of the Local Multinational Enterprise. 

| 
| 
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