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GENERAL NOTICE

NOTICE 1606 OF 2006
DRAFT AMENDED ANTI-DUMPING REGULATIONS

The draft Amended Anti-dumping Regulations, is hereby pubiished for public
comment. An explanatory document on draft amendments to the Anti-
dumping Regulations is included in the publication. Comments should be
submitted in writing to-

Niki Kruaer or Alexander Amrein

International Trade Administration Commission
Private Bag X753

PRETORIA

0001

Tel No: (012) 394 3707 / 394 3711
Fax No: (012) 394 4707 / 394 4711
Email: nkruger@itac.org.za / aamrein@itac.org.za

Written comments must be received no later than 4 December 2006.
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I I Ac ntesiational Admersstenloin Dompinssion of South Mo

Explanatory document on draft amendments to the Anti-dumping Regulations

. Introduction and Disclaimer

The Infernational Trade  Administration  Commission  of South  Africa (“the
Commission™) has drafted Amended Anti-Dumping Regulations (“the ADRs™) that
are being published in the Government Gazete. The proposed amendments (o the
ADRs are informed by (he Commission™s past and current experience in
administering  this  trade  remedy  instrument.  the  Drafi International  Trade
Administration Amendment Rill. the rceonirements of WTO Asreements. in particnlar
the Agreement on Implementeiion of Avticle 1T of the General Agreement on Tarijjs
aned Trade 1994 (commonly know as the Anti-Dumping Agreement), decisions by the
WTO Appellate Body. as well as the policies of the dti (Department: Trade and
Industry).

o assist partics wishing (o comment on the ADRs, the Commission has drafled this
explanatory document (“the Document™). The Commission has previously received
comments in comnection with the proposed revisions o the lnternational Trade
Administration Act, 2002, Act No. 71 of 2002 (“the /T4 Ac/”) and its body of
regulations. The Commission is ol the opinion that an explanation of certamn
amendments may assist in focusing the comments it receives from outside parties.

It should be noted that the Document does not identily all of the amendments that
have heen incorporated into the ADRs  For example amendments regarding the
consistent use ol terms are not discussed. Rather, the Document identilies
amendments  that are significant procedurally. substantively  or  otherwise, or
amendments that require clarification to avoid confusion over their intended purpose.
Notwithstanding the narrow focus of the Document. the Commission invites parties Lo
comment on any aspect of the ADRs.

The Document cannot be cited o establish Commission practice or interpret. in any
manner, the final version of the ADRs. The Document does not undertake to provide a
comprchensive or authoritative interpretation of the amendments it identifies, which
amendments are often highly technical. The Document merely identifies certain
amendments and seeks o locus comments on certain aspects of these amendments.

kl. Identification of Amendments

T assist partics i their review. changes are identified in the ovder they appear in the
ADRs. The headings provided in this section identify the Part of the ADRs in which
the amendments can be found.

Part A - Definitions:

I, “Constructed export price™ to simplify the structure of the ADRs. the
definition has heen incorporated into section 12 of the ADRs dealing
with the constructed export price.
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2. “Constructed normal value™: to simplity the structure of the ADRs. the
definition has been incorporated into section 9 of the ADRs dealing
with pormal value.

“Exporter”™: This definition. derived from the /TA Aci, was inserted to
clarity that the Commission does not investigate exporters who do not
also produce suhject goods (e.g. trading companies).

fad

4. *Investigation period for dumping™ To simplify the structure of the
ADRs. the definition has been incorporated into section 14 of the
ADRSs dealing with the margin of dumping.

5. “Investigation period for injury™: To simplify the structure of the
ADRs, the definition has been incorporated into section 15 of the
ADRs dealing with malertal injury.

6. “Lesser duty™ ‘To simplify the structure of the ADRs. the definition
has been incorporated into section 19 of the ADRs dealing with the
lesser duty rule.

Part B — General Provisions:

7. Section 2 - Contidentialitv: The section has been revised for greater
clarity and 1o achicve consistency with the same provision in the /74
At

8. Sceuion 3 ~ Investigations: The section has been revised for greater
clarity by specifving the proceedings and the conditions that must be
satisfied for the Commission to initiate ex officio.

9. Section 4 — Termination based on negligibility and de minimis
margins: The section has been added to clarify when the Commission
will terminate an investigation based on negligibility or de mininis
margins.

10. Section 6 — Interested parties hearing: The changes to this section
reflect a pew vpe ol hearing in anti-dumptng  proceedings. I he
hearings are intended. among other things, to help focus the attention
ol the Commission on what interested parties believe are the most
salient aspects ol an investigation, The hearings are also an effort to
rationalise and centralise the Commission’s interaction with interested
partics. thereby casing administrative demands on the Commission.

Part C — Procedures:

Pl Secetion 8 — SACU industry: This section includes a definition in
respect ol “assembly operations™.

12, Scction 9 - Normal value: This section has been amended to provide
grcater precision and clarity.

I3, Seetion 11— Export price: I there were no exports to SACU during the
periad covered by a review (in ivestigations there will either be
exports or a tender), the Commission proposes Lo determine the export
price by examining exports to a single third country. To ensure an
appropriate comparison, the Commission may consider various factors,
including any of those sct forth in subsection 3.
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4. Scetion 14 — Margin of dumping: This section has been amended to

15.

16.

explatn when and how the Commission will calculate residual duties.

Section 15 — Material injury: Various amendments are proposed in this
section. The definition of material injury. now in subsection 1. has
been amended o provide the Commission with additional information
to assist in its injury determination, in particular to identify any trends
in respect of injury information provided for a current financial year.

The scetion also incorporates @ heightened requirement regarding the
assessment of material injury. In determining the existence of injury to
the domestic indnatry nradneing  the like praduets. investigating
authorities. such as the Commission, must examine and form an
opinion as to the representative nature of injury data collected on the
domestic industry. In this regard, the ADRs currently use the concept
of a “major proportion”. which is also the relevant standard set forth in
Article 4.1 of the Anti-Dumping Agreement. Given the relatively vague
concept of “a major proportion”™ of total domestic production. spelling
out whal consiitutes “a major proportion” would enhance the
transparency and predictability of anti-dumping proceedings. However.
heeause a domestic industry mav be highly fragmented or without a
national association, the revised standard would provide Commission
with the diseretion to aceept injury information on 50 per cent or less
ol the domestic industry. but only where it has been provided with an
explanation as to why such a fower standard would be appropriate, and
has accepled this explanation.

Further, the Commission will now require the submission of injury
information from all producers accounting for 35 per cent or more of
domestic production. This provision addresses the situation where
there we 2 tor more) laree domestic producers. and one ol the
producers lails (0 submil injury information. In such situations. the
Commission has difficulty determining whether the alleged material
injury was caused by domestic competition as opposed to dumped
imports and therefore has proposed this requirement.

Section_19 — Lesser duty rule: Pursuant to the amendment to this
section, application of the lesser duty cule in investigations and reviews
will become mandatory.

.Section 20 -  Public mterest: This section provides {or the

consideration of the public interest in Commission investigations or
TEVICWS,

. Scetion 21— Veriflications: Mindlul of the requirement in the Anti-

dimping Agreement that investigating authorities verily information on
which a determination rests. the amendment in this section reflects that
it is not always leasible for the Commission to verify all information
submitied by interested  partics, given the Commission’s  limited
resourcees,

Scetion 33 — Deliciencies: The proposed amendments to this section
provide. among other things. that deficient submissions that have not
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been remedied by a given deadline will not be considered in
connection with a preliminary or a final determination.

19. Section 34 — Non-cooperation by exporters or foreign producers: The
Commission will no longer split investigations because of non-
cooperation by exporters or producers.

20. Section 35 — Provisional measures: An amendment to this section
clarifies the Commission’s discretion whether or not to impose
provisional measures. Further, in conformity with the requirements of
Article 7.4 of the Anti-Dumping Agreement, the section reflects that an
extension of provisional pavments is predicated on a request by
exporters representing a signiltcant part of the trade involved

21. Seetion 39 — Definitive_anti-dumping duties: The amendment 1o this
seclion clarifies that the Commission’s [inal determination is not a
definitive decision, bul only a recommendation that can be accepted,
rejected or remanded for further clarification.

22. Section 40 — Price undertakings: The section has been amended to
clarify when the Commission may accept price undertakings.

Part 1) — Reviews:

23. Section 46 — Changed circumstlances: An amendment to this section
clarifies that the evidence that must be submitted in regards to an
inferim review is twofold.

24. Section 49 — Eligibility: This section has been amended for greater
clarity as to the requirements for new shipper reviews. A requirement
has been added that the party requesting a new shipper review must
have exported subiect goods prior to reauesting a review. This change
conlorms the Commussion’s practice o that of other investigating
authoritics, and more importantly. would relieve the Commission with
its limited administrative resources from providing what can amount o
an advisory opinion, i.c. parlies requesting a review could decide based
on the margin of dumping found whether or not to export.

Section 54 ~ Duration of anti-dumping duties: The section has been
revised for greater clarity as to the parameters of the duration of
delinitive anti-dumping duties,

(]
n

. Section 55 — Initiation of sunset review: The section has been revised
o refect that the Commission will no longer provide notice of the
lapse of a delinitive anti-dumping duty to interested parties in an effort
o lessen the Commission’s admimistrative burdens. Parties will be able
Lo consult the Commission’s websile for expiry dates, which should
not represent an unduc burden on parties.

26. Section 56 — Likelihood of dumping: This section introduces a new
methodology to allow the Commuission to determine the likelihood of a
continuation or recurrence of dumping. Where a foreign producer’s
fanded cost of a product (i.c. the domestic price plus certain additional
costs) is lower than the SACU producer’s ex-factory price, it is, as a
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general proposition. inlikely that the foreign producer will have to <efl
its products into the SACU market at a dumped price.

27, (Previous) Section 61 - Judicial Reviews: This section has becn
deleted because the Promaonion of Adiminisivative Justice Act, 2000 (Act
No. 3 of 2000) alreadv addresses all issues regarding judicial reviews
al administrative actions
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DRAFT REGULATIONS
Part A - Definitions

. Definitions
“Commission” mcans the International Trade Administration Commission
established in terms of section 7 of the Main Act.
“Deadline™ shall be interpreted as the final date for submissions. responses.
comments and requests and the like as envisaged by the different sections of these
repulations, and shall be deemed 1o be at 15h00 South African standard time on
such date. unless expressly otherwise indicated.
“Exporter” meuns any person who produces and brings or sends such goods into
the SACU from a country or territory outside the SACU.
“Facts available” means the information that is available to the Commission at
the time of making a determination, whether preliminary or final, and which has
been verified or is verifiable. Facts avaitable mav include. in any order —
(a)} For normal value:

(1) the prices of another selier or sellers in that market:

(i) the information contained in the application; and/or

(i) any other information at the Commission’s disposal.
{b) lorexport prices:

i the imformation contained in the annlication:

(i1) the mformation contained in the import slatistics as provided by the

Conunissioner for the South African Revenue Service: and/or

{itt}  any other information at the Commission’s disposal.
provided the Commission has. wherce practicable. checked the information from
other independent sources at its disposal.
“Good cause” for an extension of the submission of information, as referred to in
seetions 22,4, 32,1, 37.2. 38.3 and 43.4 does not include merely citing insufficient
time (o complete a response.
“Interested parties” may include known —
(4) producers in SACLL;
(b} exporters:
(c) foreign producers:

(dy importers;

G06-110107—B
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(¢) trade or business associations whose members are SACU or foreign producers.
exporters or importers: and/or

(1) the governments of the countries of origin and of export;

of the product under investigation or the like product. This does not preclude the

Commission from accepting other partics as interested parties al the behest of the

Commission in an anti-dumping investigation.

“Like producet™ means —

(a) a product which is wlentical. i.e. alike in all respects to the product under
imvestigation: or

(h) in the absence of such a product. another product which, although nat alike in
all respects. has characteristics closely resembling those of the product under
investigation,

In determming whether the product has characteristics closely resembling those of

the product under investigation the Commission may consider —

(i) the raw materials and other inputs used in producing the products;

(i) the production process;

(i) physical characteristics and appearance of the product:

(ivy  the end-use of the product;

(v} the substitutability of the product with the product under investigation:

(vi)  tandf classitication; and/or

(vil) any other lactor proven to the satislaction of the Commission o he

relevant.

No one or several of these factors can neeessarly give decisive guidance.

“Main Act™ velers to the International Trade Administration Act. 2002 (Act No.

71 ol 2002).

“Margin of dumping” is (he extent o which the normal value is higher than the

export price. afler adjustments have been made for comparative purposes.

“Material injury”. unlcss the opposite is clear from the context, refers to actual

material injury. a thecat of malerial injury or the material retardation of the

estahlishment of an industry.

“Minister”™ means the member of the Cabinet responsible for trade and industry.

“Price depression” takes place where the SACU industry’s ex-factory selling

price decreases during the investigation period,



STAATSKOERANT, 10 NOVEMBER 2008 No. 29382

15

“Price disadvantage™ is the extent to which the price of the imported product is

lower than (he unsuppressed selling price of the like product produced by the

SACH industry. as measured at the appropriate point ol comparison.

“Price suppression™ takes place where the cost-lo-price-ratio of the SACU

industry imcreases. or where the SACU industry sells at a loss during the

investigation period or part thereol.

“Price undercutting” is the extent 1o which the price of the imported product is

lower than the price of the like produet produced by the SACU industry, as

measured at the appropriate point of comparison.

“Related parties™ are parties deemed to be related for purposes of an anti-

dumping investigation, and sales may be considered not to be at arm’s length, if —

(a) one directly or indirectly owns. controls or holds five per cent or more of the
equity shares ol the other;

(b} vne has the power to directly or indirectly nominate or appoint a director to the
management of the other:

(¢} one is an officer or dircctor of the others business:;

{d) they are legally recoenised partners in business:

{¢) one is emploved by the other:

(1) they are both directly or indireetly controlled by a third person;

() together theyv divectly ar indirectly control a third person:

() they appear to be related by virtue of their conduct;

(i) they are blood relatives or are related by marriage, common-lfaw partnership or
adoption; or

() il their relattionship is otherwise of such a nature that trade between them
cinnot be regarded Lo be at arm’s length.,

“SACU"™ means the Southern African Customs Union.

“Unsuppressed selling price” is the price at which the SACU industry would

have been able to sell the like product in guestion in the absence of dumping. and

can be determined with reference 1o —

{a) the expected or required return of the SACU industry for the like product; or

{h} the profit margins of the industry for the like product belore the entry of the
dumped imports; or

¢y the prices obtained for the like nroduct by the industry directiv before the

entry of the dumped imports; or
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. {d} any other reasonablc basis.

Part B — General Provisions

2. Confidentiality

[

Parties providing confidential information in any correspondence shall

furnish non-confidential summaries thereof. These summaries shall —

(a) indicate in cach instance where confidential information has been
omilted:

(b} indicate. in each instance where confidential information has been
omitted. the reasons for confidentiality: and

(¢ he in sullicient detail to permit other interested parties a reasonable
understanding ol the substance of the information submitted in

confidence,

[~
L2

Where information does not permit summarisation reasons should be

provided why the information cannot be summarised.

[~
-

The following list indicates “information that is by nature confidential™ as per

section 33(1)a) of the Main Act. read with section 36 of the Promotion of

Aceess to Tnformaiion Act, 2000 (Act 2 of 2000);

(a}  managemenl accounts,

(b) financial accounts of a private company;

(¢) actual and individual sales prices;

(d) actual costs, including cost of production and importation cost;

(¢) actual sales volumes;

(D mdividual sales prices;

(2) information. the release ol which could have serious consequences for
the person that provided such information; and

(h)y  mlormation that would he of significant compelitive advantage o a
competitor:

provided that the party submitting such information indicates it to be

conlidential.



STAATSKOERANT, 10 NOVEMBER 2006 No. 20382

17

2.4 All correspondence not clearly indicated to be confidential shall be treated as
non-confidential,

2.5 The Commission may disrepard any information indicated to be confidential
that is not accompanied by a proper non-confidential version or, where
applicable. a statement of reasons contemplated in subsection 2. provided such
[ailure materially aifects the ability of interested parties to defend their
interests and this deficiency has nol been addressed in accordance with section
332

2.6 The Commission will disregard anv information indicated 1o be confidential
that 1s not aceepted as confidential by the Commission under section 34(1) of

the Main Act.

3. Investigations

3.1 An anti-dumping investigation shall only be initiated upon acceptance of a
written application by or on behalf of the SACU industry. except as provided
for in subsection 3.

3.2 An interim, new shipper. sunsct or anti-circumvention review shall only be
initiated upon acceptance ol g written application by or on behall of an
interested party. except as provided for in subsection 3.

3 53 The Commission may initiate an investigation mentioned in subsection 1 or a
review mentioned in subsection 2 without having received a  written
application from the relevant interested party if —

{4} mn the case of an anti-dumping investigation it has prima jacie evidence of
dumping. material injury and a causal link; and
(b) in the case of an interim review. 1t has prima facie evidence of —
(i) a change in circumstances relating o dumping and/or material
injury: and
(i) the change in the margin of dumping and/or the lack of material
injury.
3.4 A non-confidential version of the information that served as the basis for the

inttiation shall be made available to all known interested parties.
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4. Termination based on negligihility and de minimis margins
4.1 An investigation shall not he initiated or an investigation shall be terminated
where it is determined that the margin of dumping is de mininzis. or that the

volume of dumped imports, actual or polential. or the injury is negligible.

*
[

The margin of dumping shall be considered to be de minimis in terms of
subsection 1 if the margin is less than two per cent when expressed as a

pereentage of the export price.

=
Ly

3 The volume of dumped imports shall normally be regarded as negligible in
terms of subsection | if the volume of dumped imports from a particular
country is found to account for less than three per cent of the total imports of
the produet under investigation into the SACU market, unless countries which
individually account for less than three per cent of the total imports of the
product under investigation into the SACU market collectively account for
more than seven per cent ol the total imports of the product under

investigation into the SACU market

Representation

-

h

Should an inlerested party wish to be represented by an outside party in an

investigation or a review. Lhe interested party must provide the Commission

with a letter of appointment of its representative. detailing the identity of the
representative and the scope and duration of the representation.

5.2 Should an interested party wish 1o terminate a representation indicated in
subscction 1. such party must provide the Commission with a letter to this
celfect.

5.3 Onee an interested party has appointed a representative all communication

between the Commission and the interested party will take place through the

appointed representative.

6. Interested parties hearings

6.

The Commission shall normally convene two interested parties hearings in an
investigation or a review, one prior lo the Commission’s preliminary
determination and the other prior to the Commission’s final determination,

exceept that the Commission shall convene a single interested parties heartng in
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a review consisting of a single investigation phase. The Commission shall
provide notice of the interested parties hearings in the initiation notice.

6.2 The Commission shall provide notice to interested parties of the date of a
hearing contemplated in subsection 1 at least 21 days prior to the hearing date.
At least 14 days prior to the date of a hearing, interested parties who wish to
attend the hearing must provide the Commission with a list of attendees and a
detailed agenda and a detailed version, including where relevant a non-
confidential version, of the information to be presented at the hearing. At least
7 days prior the date of the hearing. the Commission shall provide interested
parfics who have provided the Commission with a list of attendees and an
outline. the agenda for the hearing and the allocation of time among interested
parties

0.3

o

Interested partics may not discuss or submit new information at a hearing. but
may discuss and submit information on any aspect of the investigation on
which interested parties have submitted information.

6.4 Written information provided to the Commission in terms of subsection 3.
mcluding the non-confidential version of any confidential information
submitted to the Commission, will be placed on the public file.

6.5 The Commission may limit or add to the agenda of a hearing and may
structure a hearine as it deems efficient.

6.6 There shail be no obligation on any partv o attend an interested parties

hearing, and the failure to do so shall not be prejudicial to that party’s case,

7. Computation of periods of time

7.1 Computation of any period of time provided for in these regulations
commences with the first day following the act or event initiating such period
ol time. The last day of the pertod of time s included in the computation
unless such day is o Saturday. Sunday or public holiday. or such other day
when the Commission is closed for business, in which case the deadline is the
next business day.

7.2 Unless expressly otherwise provided for. a party shall be deemed (o have
received a written communication from the Commission —

(a) in the casc of transmission by fucsimile or electronically, on the day the

wrillen communication is transmitted by the Commission;
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(b) in the case ol same-day. overnight or registered mail. on the day such
writlen communication is delivered to a party; or
(¢} mn the case of regular mail. 5 working days after the written

communication is placed in the post by the Commission.

Part C — Procedures

Sub-PPart | — General

8. SACU industry

8.1 Other than investigations initiated in terms of section 3.3, any application for
anti-dumping action shall be brought by or on behalf of the SACU industry.

8.2 Where a SACU producer is -

(a) related to the importer, exporter or the foreign producer;

(b} itself an importer of the product under investigation; or

(¢) perlorming assembly operations;
the term “SACU industry™ may be interpreted as referring (o the rest of the
SACUH producers.

8.3 In terms of subsection 2(c). a SACU producer will be considered performing
assembly operations if the value added by its operations in the SACU is less
than 25 per cent ax determined under subsection 4.

8.4 The value added in terms of subsection 3 shall be determined with reference to
the direct and indireet costs of production only of the product under
investigation and  shall not include selling, general, administrative or
packaging costs or profit.

8.5 An application shall be regarded as brought “by or on behall of the SACU
industey™ if -

(@) at least 25 per cent of the SACU producers by domestic production
volume support the application; and

{b) of those producers that cxpress an opinion on the application. at least
SO per cent by domestic production volume support such application.

8.0 In the case ol industries involving an exceptionally large number of producers,
the Commission may determine support and opposition by reference to the

largest number of producers that can be reasonably included in the
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investigation or by using statistically valid sampling techniques based on the
information available to the Commission at the time of its finding.

8.7 I a SACU producer withdraws the application or its support thereof after the
imvestigation has been initiated. the Commission may -
(a) terminate the investigation: or

(b} disregard the withdrawal of support and continue with its investigation.

9. Normal value
9.1 “Normal value™ as defined in section 32(2)(b) of the Muin Act shall be
interpreted to mean —

(a) the price paid or payable for like goods produced and sold in the ordinary
course of trade and in sufficient quantity for home consumption in the
country of export or the country of origin by the foreign producer or its
related party under investigation; or

(b) where such price is not known, the price at which such like goods are

produced and sold on the same market and in the ordinary course of trade
and in sufficient quantity for home consumption by another seller or
sellers in that market: or

in the absence of mformation on a price contemplated in paragraphs (a)

and (h) -

e

(c

(1) the constructed cost of production of the goods in the country of origin
when destined for domestic consumption, plus a reasonable addition
Tor selling, general and administrative costs and for profit; or

(ii) the highest comparable price of the like product when exported from
the country of origin 1o an appropriate third country, as long as that
price is representative,

9.2 Domestic sales or export sales (o a third country may be considered to be not
in the ordinary course ol trade i the Commission determines that such sales—
(@) took place at prices below total costs, including cost of production and

administrative. selling, general and packaging costs, provided such sales took

place -

(1) n substaniial quantities cqualling at least 20 per cent by volume ol

total domestic sales during the investigation period: and
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(1) over an extended period of time. which period shall normally be a year.
but in no case less than 6 months;
(b) were made to a related party: or
(¢) do not reflect normal commercial quantities.

9.3 Domestic or third country sales of the like product shall normally bhe
considered a sufficient quantity 10 determine a normal value if such sales
constitule frve per cent or more of the sales volume of the product to the
SACLU. Sales representing less than live per cent of export sales 10 the SACU
may nevertheless be deemed suificient where such sales are ol sufficient
magnitude Lo provide for a proper comparison.

9.4 Where the products are not shipped directly from the country of origin but are
exported to the SACU from an intermediate country, the price at which the
products are sold from the country of origin or export for shipment to the SACU
may be compared with the comparable price in the country of export or-of origin.

9.5 Exports may be deemed to originate in the country indicated —

(a) on the certificate of origing andf/or

{h) on the bills of entry; and/or

{(¢) in the import statistics provided by the Commissioner for the South African
Revenue Service.

9.6 In cases where the number of foreign producers or types of products is large, the
investigation may be limited to a reasonable number of parties or types of
products by using -

(a) the largest percentage of the exports from the country in question which can
reasonably be investigated: or

(b) samples that are statistically valid on the basis of the information available to
the Commission at the time of the selection.

9.7 II' the Commission decides to limit ils investigations as contemplated in
subsection 0. any selection may be made atter consultation with the relevant
parties.

9.8 In cases where the Commission has limited its investigation as contemplated
in subsection 6. the Commission will nevertheless determine an individual
margin of dumping for any forcign producer not initially selected who submits
the necessary information in time (or that information to be considered along

with the information of foreign producers selected, except where the number
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of foreign producers is so large that individual examinations would be unduly
burdensome Lo the Commission,

9.9 11 the Commission constructs the normal value, as contemplated in section
32(2)(b)(ii)(aa) of the Main Act. it may do so on any reasonable basis,
including. but not limited to -

{a) the cost ol the forelgn producer concerned;
(b) the cost of another foreign producer or producers in the same country:
{c) the information contained in the application: or
(dy  any other information at the Commission’s disposal.
9.10 When the Commission constructs a normal value the cost build-up shall
include -
(a) production costs:
(b) overhead costs:
(c) selling. general and admmistrative costs;
() any other costs deemed necessary by the Commission to compare the
constructed normal value to the export price; and
{¢) areasonable profit.
9.11 The constructed normat value in subsection 10 shall normally be constructed
using the foreign producer’s own costs and profit, provided that such costs -
{(a) reflect the actual costs of the product;
(h) are Generally Accepted Accounting Practice (GAAP) consistent; and
{(c) are historically based.
9.12 the selling, general and administtative costs contemplated in subsection 10
shall be determined ~
(a)  with reference to the product under investigation:, or
(b) in the absence o information i terms of pavagraph (a) -
(1) with relerence to the average such costs incurred by other sellers in
that market: or
(i) with reference to the narrowest range of products that can be
identified: or
(iit) on any other reasonable basis.
9.13 The reasonable profit margin that i3 included in the constructed normal value

as contemplated in subsection 10 shall normally be determined -
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9.15
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(a) with reference to the acrual profit realised on sales of the product under
investigation; or

(b) with reference to the actual profit realised on sales of the narrowest
range of products that can be identified; or

(c) with reference to the average such actual profit realised by other sellers
on sales ol the same category of products in that market if the profit
margin cannot be properly isolated from the information kept by the
forcign producer under investigation: or

(d) on any other reasonable basis:

provided that the profit so included shall normally be based on the actual

profit realised on sales belore extraordinary items, interest, tax and any other

circumstances that may affect such profit margin,

I cases where the normal vialue needs to be determined as contemplated in

section 32(4) ol the Main Act. the Commission may determine the normal

value of the product under investigation for the foreign produccer or country in

question on the basis ol -

(a) the normal value established for or in a third country that has an
industry at a similar level of development; or

(b) the costs and profits of and for the company in question, as listed in
subsection 10, and as contemplated in accordance with subsection 15,

In cases where the Commission delermines the normal value as contemplated

in subsection 14ia), the Commission will not choose a third country in which

the relevant foreign producers perform only assembly operations. A loreign

producer will be considered (o be performing assembly operations if the valuc

added by its operations in the third country is less than 25 per cent as

determined under subscction 6.

The value added in terms of subscetion 15 shall be determined with reference

to the direet and indireet costs of production only of the product under

investigation and  shall not include selling, general, administrative or

packaging expenses or profit.

In cases where the Commission determines the normal vatue as contemplated

in subscction 14(h). such cost inputs shall be accorded the market related cost

of the different inputs. whether determined in that country or in a third

country.
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9.18 Where the SACU industry in filing an application substantiates an allegation
that section 32(4) of the Main Act applies to the application, it may submit
normal value information contemplated in subsections 14 and 15 in support of’

i1s application.

. Related foreign producers and resellers
10.1 Where the foreign producer sells the product under investigation on its
domestic market through a related party —
{a) the normal value shall be delermined as the resale price to the first
independent buyer, provided the adjustments as envisaged in section
32(3) of the Muin Act should still be made; or
()  where such product is not subsequently resold or not resold in the
condition sold to that related party. the normal value shafl bhe
determined —
(1) with refevence to sales to independent buyers only; or
(1) where there are no such sales o independent buyers. on any
other reasonable basis.
10.2 Where a party has domestic sales both through related and unrelited parties.

the Comnmussion may decide to use only those sales to unrelated parties.

1. Export price

FILT “Export price” is the price determined in terms of section 32(2)(a) of fhc Muain
Act.

1.2 Where there were no exports to the SACU during the period of investigation
in a sunset review. the expart price will be the comparable price of the like
product when cexported from the country of origin to a third country
determined by the Commission.

113 In choosing the third country contemplated in subsection 2, the Commission
may consider any relevant factor, including any or all of the following factors.
with no one or several ol these factors necessarily giving decisive guidance:
(a) the similarity of the like good used to establish the normal value and the

product exported from the country of origin to the third country in terms of

the criteria used by the Commission in its like product analysis:
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(b) the similarity in the level of development of the domestic industry in the
SACU producing the like product and in the third country, including but
not limited to, the cxistence and number of domestic producers of the like
product;

(¢) the similarity in the volume of exports of the product subject (o
investigation to the SACU. based on historical data, and exports {rom the
country of origin to the third country; and

{(d) sales in the SACU and in the third country are at the same level of trade.

12.  Constructed export price
12,1 “Constructed export price™ is the price determined in terms of section 32(5) of’
the Main A¢t. The constructed export price may be determined on —

(a) ‘The basis of the selling price to the first independent buyer in the

SACLU less -

(i) Al actual or allocated costs incurred between the fareign
producer’s ex-factory price and the first independent resale price:
and

(11} A reasonable profit, as determined according to subsection 3: or

(h)  Any other reasonable basis.

12.2  Subsection | applies where -
(2) the Torcign producer and the importer are related; or
{b} the invoiced export price appears to be unreliable for any other reason.
123 The reasonable prolit contemplated in subsection 1{a) may be determined by
calculating -

(@) the total cost of the lorcign producer with reference to the product
under investigation:

(b} the total cost of the importer with reference to the product under
investigation, including all costs [rom the ex-factory export point ol
the foreign producer; and

(¢) the total profit with reference to the product under investigation
realised by both the foreign producer and the importer;

and by allocating the profit in the same ratio as the costs incurred by the two

partics. The reasonable profit allocated shall not be less than zero.

12,4 In the event that —
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(a) the imported product is not resold:
(b) is not resold in the same condition as imported: or
(¢) where information on the resale price is not available:

the export price may be constructed on any reasonable basis.

Comparison of normal value and export price

Adjustments shall be made in each case, on its merit, for differences which

allect price comparability at the time of setting prices, including, but not

fimited to —

(1) conditions and terms of trade:

(b) laxation:

(¢) levels ol trade:

(d) physical characteristics: and

(e} guantities.

Adjustments should be requested in interested parties’ original response o

the relevant questionnaires and must be —

(a) substantiated;

{b) wverihable:

{c) directly related 1o the sale under consideration; and

(d) clearly demonstrated to have affected price comparability at the time of
seling prices. ‘

The comparison between the normal value and the export price shall

normally be made at the ex-factory [evel and between sales at the same level

of trade. c.g. at distributor. wholesale or retail level.

The comparison shall normally be made at the same terms of trade.

including packaging, terms of delivery and payment terms,

The compartson between the normal value and the export price shall

normatly be made on a weighted average to weighted average basis, but may

be made on a transaction-by-transaction basis should the circumstances

require such comparison,

A normal value established on a weighted average basis may be compared ©

prices ol individual export transactions if the Commission finds a pattern ol

export prices that differ significantly among different purchasers, regions or

time periods.

No, 29382



28 No. 29382

GOVERNMENT GAZETTE, 10 NOVEMBER 2006

13.7 In cases where the Commission has determined the margin of dumping as

contemplated in subsection 6, it shall indicate reasons for its decision in ali

subscguent reports.

14. Margin of dumping

(4.1

14.4

The original period of investigation for dumping, which is the period for

which it is assessed whether dumping took place, shall normally be 12

months, and may be more. but in no case less than 6 months, and shall

normally be a period ending not more than 6 months before the initiation of
the 1nvestigation. The investigation period for dumping shall be clearly
indicated in the initiation notice published in the Government Gazeltte.

In cases where only one praduct is under investigation, the margin of

dumping shall be determined as the amount by which the normal value

exceeds the export price.

In cases where more than one product is under investigation, the

Commission shall normally determine the margin of dumping as follows:

(a) in the case of products that can be separately identified by the South
Aflrican Revenue Service, a separate margin of dumping shall be
calculated for cach product: or

(b) in the case of products that cannot be separately identified by the South
African Revenue Service. the Commission shall normally -

(1) calculate the margin of dumping for each product separately:
and

(i1) determine the weighted average margin of dumping for all
products on the basis of the individual export volume of cach
product.

The margin of dumping shall be regarded as de minimis if it is less than two

per cent when expressed as a percentage of the export price.

5 The Commission shall normally caleulate a separate anti-dumping duty for

cach exporter who submitted a response to the Commission’s questionnaire
that is not deficient as contemplated i section 33.1. In addition, the
Commission shall normally calculate a residual anti-dumping duty for all
exporters for whom a separate anti-dumping duty has not been calculated

amdd who are from the same country as the exporter(s) for whom an anti-
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dumping duty has been calculated. In calculating a residual anti-dumping

duty the Commission shall base —

(a) the normal value on the highest normal value verified, without any
adjustments: and

(b) the export price on stalistics from the South African Revenue Service.
unless such statistic are unreliable because other products that are not
subject to investigation are also classifiable under the tarifl’ subheading
concerned or lor any other reason. In such instances. the Commission

may usc lacts available.

15. Material injury

15.1 The investigation neriod far injurv. which is the period for which it is
assessed whether the SACU industry experienced material injary, shall
normally cover a period of three years plus the current financial ycar at the
date that the application was submitted, but may be determined by the
Commission as a different period provided that the period is sufficient to
allow for a lair investigation. If injury information for the current financial
vear does not encapsulate a full calendar or [iscal year, information on injury
covering the sime calendar or fiscal period must also be submitied for each
year of the three-year period for which injury information is provided. Such
partial information is in addition to injury information for each year of the
three-year period. The investigation period for injury shall be clearly
indicated in the initiation notice published in the Goverament Gazeite.

15.2 With regard to the Commission’s assessment of material injury, the “SACLI
industry™ means -

(a) the domestic producers in the SACU as a whole of the like product:

(¢} the domestic producers in the SACU whose collective output of the
like product constitutes more than 50 per cent of the total domestic
production of thal product. or

(d) provided the Commission accepts a detailed explanation from the
applicant. why examining domestic producers whose collective output
of the hike product constitutes 50 per cent or less of the otal domestic

production of those products is appropriate, the domestic producers in
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the SACU whose collective output of the like product constitutes a
major proportion ot the total domestic production of that product.
Where there is more than one domestic producer in the SACU of the like
product who individually accounts for 35 per cent or more of domestic
nracduction of those products by volume. the Caommission will require the

submiission of injury information by each such producer.

It the Commisston does not receive the information contemplated in
subsection 3, the Commission shall not initiate an investigation.

In determining material mjury to the SACU industry the Commission shall
consider whether there has been o significant depression and/or suppression
of the SACU industry’s prices.

In its determination ol material injury the Commission shall further consider
whether there have been significant changes in the domestic performance of
the SACU industry in respect of the following potential injury factors:

(a) sales volume:

(b) profit and loss:

(¢) outpul;

(dy  market sharc:

(c) productivity:

(I} return on investments;

{g) capacity utilisation:

(h) cash tTow;

(1) Inventories:

{1} employment:

(k) wages:

(h  growth;

(m) ability to raise capital or investments:; and

(n) any other relevant factors placed before the Commission.

Lach of the factors mentioned in subsections 5 and 6 shall be considered for
the product under investigation only or. where such analysis is not possible,
for the narrowesl group of products for which such analysis can be made.
Only il no such information s available will the Commission consider the
information  for the company as a whole, and then with special

citcumspection.
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16. Threat of material injury

16.1 A determination of threat of material injury shall be based on facts and not
merely on allegation. conjecture or remote possibility. The change in
circumstances which would create a situation in which dumping would
cause material injury must be clearly foreseen and imminent.

[6.2 In considering a threat of material injury the Commission shall, in addition
1o the factors indicated under section 15, and where relevant inlormation 1s
available, consider such factors as:

{a) asignificant rale ol increase of dumped imports into the SACU;

(h) sufficiently freely available. or an imminent substantial increase in,
capacity of the foreign producer;

(¢) the avatlability of other export markets to absorb additional export
volumes:

(d)  whether products are entering or will be entering the SACU at prices
that will have a significant depressing or suppressing effect on SACU
prices; and

(¢) the foreign producer’s inventories of the product under investigation.

17. Material retardation of the establishment of an industry

17.1 No investigation shall be initiated on the basis of the material retardation of
the establishment of an industry unless the industry or proposed industry has
supplied the Commission with a comprehensive business plan indicating the
establishment of such mdustry in the absence of dumping,

17.2 The Commission may request a provisional payment or recommend an anti-
dumping duty where the establishment of such industry is materiaily
retarded by dumped imports.

I7.3 11 significant progress has not been made to establish an industry as
proposed - subseetion 2 within one year following the imposition of an
anti-dumping duty. the Commission may recommend that the anti-dumping

duty be withdrawn.
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18.
18.1

18.2

18.4

185

Causality

The Commission shall determine whether there is a causal link between

dumping and the material injury determined under section 15.

In considering whether there is a causal link between the dumping and the

material injury the Commission shall consider all relevant factors, including,

but not limited to:

{a) the change n the volume of dumped imports, whether absolute or
relative to the production or consumption in the SACU market;

(b) the price undercutting experienced by the SACU industry vis-a-vis the
dumped imparts;

(¢)  the market share of the dumped imports:

(d)  the magnitude of the margin of dumping: and

(¢j  the price of undumped imports available in the market.

The volume of dumped mmports from a country shall normally be regarded

as neghgible i the volume of the dumped imports is found o account for

less than three per cent of the total imports of the product under investigation

into the SACU market. unless countries which individually account for less

than three per cent ol the total imports of the product under imvestigation

into the SACU market collectively account for more than seven per cent of

the total imports of the product under investigation into the SACL market.

The Commission may cumulatively assess the effect of the dumped imports

only if it finds that cumulation is appropriate in light of —

(1) compelition between imports from the different countries; and

(h) competition between the imported products and the SACU  like
product;

and it

(¢} the imports from the countrics are not neghigible as contemplated in
subsechion 2; and

(d)  the margin ol dumping 15 two per cent or more when expressed as a
pereentage of the export price.

The Commission shall consider ali relevant factors other than the dumned

imports that may have contributed to the SACU industry’s injury and the

injury caused by such other lactors shall not be attributed to the dumped

imports provided that an interested party has submitted, or the Commission



STAATSKOERANT, 10 NOVEMBER 2006 No. 29382 33

otherwise has. information on such factor or factors. Factors that may be

relevant in this respect include. but are not limited to —

(a) the volume and prices of imports not sold at dumped prices:

(b} contraction in demand or changes in the patterns of consumption;

(c) trade restrictive practices of and competition among SACU
producers and between the forcign and SACU producers;

() developments in technology:

() other factors affecting the SACU prices;

(N the industry’s export performance: and

() the productivity of the SACU industry.

19.  Lesser duty rule

191 1I'an exporter has provided the Commission with all information necessary
to caleulate a dumping margin. a provisional payment or anti-dumping duty
imposed in respect of such exparter shall not exceed the margin of dumping
established. and shall be imposed at a level less than the margin of dumping
il such lesser payvment or duty would be sufficient to remove the injury 1o
the SACT) industry caused by dumping.

19.2 The lesser payment or duty provided for in subsection 1 shall be considered
sufficient to remove the injury to the SACU industry caused by dumping
where such payment or duty eliminates any price disadvantage.

193 The margin of dumping and the price disadvantage shall be expressed as a

percentage of the F.OU3. export price for purposes of comparison.

20.  Public interest

20.1 In terms of section 1601 XA of the Main Act. if divected hy the Minister
subsequent 1o the submission of the Commission’s recommendation
contemplated - sections 39, 48, 53. 60 and 64, the Comnission may
conduct an inquiry to determine whether, based on all information reviewed.
there arc reasonable grounds to conclude that the imposition, amendment or
continuation of an anti-dumping duty, or the imposition, amendment or
continuation of an anti-dumping duty in the amount determined in an

mvestigation or review. would not be in the public interest.
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20.2 The Commission’s determination of the public interest as contemplated in
subscction 1. shall be based on a consideration of any relevant factors, and
may include consideration of whether —

(a) commercially substitutable products in commercial quantities are reacily
available from other sources that are not the subject of the anti-dumping
proceeding of which the public interest inquiry forms part; and

(h) the imposition, amendment or continuation of an anti-dumping duty. or
the imposition. amendment or continuation of an anti-dumping duty in
the amount determined in an investigation or review -

(i) is likely to substantially lessen or prevent, or has substantially
lessened or prevented, competition in the domestic market for goods
Or SCrvICes;

(ii) is likely to substantially lessen or has substantially lessened the
competitiveness of domestic producers by limiting access to the
product under investigation or [by limiting access| to other goods or
services:

(i) is likely to cause significant damage or has caused significant
damage 10 domestic  producers that uvse the product under
investigation i the production of other goods or the provision of
services. which assessment may include the potential injury factors
set forth in seetion 15.6:

(iv) s likely o significantly restrict, or has significantly restricted.
consumer  access. at competitive prices. to the product under
investigation or like product. or to other goods produced or services
that use the product under investigaiion as an input; or

(v)is likely Lo signilicantly impact, or has significantly impacted. the
public health, the public safety or the environment.

(¢) The Commission may request the submission of information relevant to
a determination of the public interest in a manner and form it deems
appropriate

(d} 117 as a result of a public interest inquiry provided for in subsection 1. the
Commission determines Lthat the imposition, amendment or continuation
of an anti-dumping duty. or the imposition. amendment or continuation

of an anti-dumping duty in the amount determined in an investigation or



STAATSKOERANT, 10 NOVEMBER 2006 No. 20382 35

review. would not he in the public interest, the Commission shall specify
in a recommendation to the Minister ~

(i) that an anti-dumping duty not be imposed, amended or continued; or
(ii) the level of reduction of the anti-dumping duty determined in an

investigation or review,

21.  Verifications

[R]

The Commission may verily such information as it deems necessary to
confirm the accuracy and the adequacy of information submitted by any

interested party.

o
)

The Commission may condnet such verifications at the SACU producers and
at cooperating importers, exporters and foreign producers as it deems

NECessary.

12
e

In the event that an importer, cxporter or foreign producer refuses to receive

a verilication visit by the Commission, refuses the Commission access (o

relevant information or acts so as o significantly impede the mvestigation,

the Commission may disregard (he information submitted by that party,

21.4 Where a party -

(a) fails to supply relevant substantiating evidence required by investigating
olhcers during a verification;

(b) Fails to explain any calculations contained in its submissions; or

(¢) otherwise fails to cooperate during the investigation process:

the Commission may terminate the verification proceedings and the

Comnussion may disregard any or all information submitted by the party n

question. The Comnussion may nevertheless consider information that was

properly submitted and verified.

[E8]
'JI

The Commission shall inform the government of the country concerned of
the dates of the intended verification visit and shall conduct the verification
on those dates unless that government objects 1o the verification.

21.6 Where the povernment of the country concerned objects 1o the
Commission’s verification the Commission may make a preliminary or final
determination based on the facts available, and may exclude any information

submitted by any party in that country.
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22. Verification reports

22,1 The purpose of a verification report refated to an examination of information
submitted by a forcign producer is to ensure that the Commission and the
forcign producer wverified apree on what was verified during the
Commission’s verilication, The lailure o reference in the verification report
information verified will not preclude the Commission from using such
information in its determinations.

222 Following a (oreign producer verification the Commission shall make a
verification report available to the company in guestion indicating the
information verified. A verification report shall be made available betore the
Commission’s preliminary deternmation.

22.3 The Commission will place a copy of the non-confidential verilication report
on the public file prior to its preliminary determination.

224 The forcign producer verified will receive 7 days to comment on the
verilication report. The Commission may grant a single extension upon good

cause shown.

23. Time limit
All investigations and reviews shall be finalised within 18 months atter

mnitiation.

Sub-Part 11 - Pre-Initiation Procedure

24. Properly documented complaint

24.1 Written complaints shall be made by or on behalf of the SACU industry
using the appropriate Commission questionnaire.

24.2 On receipt ol a complaint the Commission™s trade remedies unit shall fiase
with (he SACL industry to cnsure that all required information has been

submitted in the reguired format.

25. Properly documented application
25.1 In determining whether a complaint submitied in terms of” section 24

constitutes a properly documented  application the Commission  shall
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determine whether the application includes such information as is reasonably
available to the applicant relating (o the prescribed information.
The Commission will return all applications that are not properly completed

in terms ol subsection | 1o the applicant.

26. Normal value standard for initiation purposes

26.1

26.2

20.5

The applicant shall submit such information as is reasonably available on the
price for the like product sold in the country of origin or of export.

For the purpose of subsection 1 an inveice indicating the price. quotes for
domestic sales of the like product, price lists, international publications or
any other reasonable proof of such domestic price shall be considered. The
information submitted on such domestic price must reflect any discounts and

other reductions in the price.

If a price as indicated in subsection 1 is not available at the same level of

trade as for export purposes. the application shall indicate recasonable

adjustments 1o allow the Commission to compare the submitted normal

value and the submitted export price.

I the domestic selling price as contemplated in subsection 1 is not

rcasonably available 1o the applicant, the applicant shall state its efforts to

obtain such price. If the applicant is unsuccessful after having undertaken

reasonable cfforts 1o obtain o domestic price as contemplated in subsection

I, the applicant may submit information in respect of normal value - '

(1) by constructing such value: or

(b) with reference to the export price from the exporting country or
country of origin to any third country.

Where the upplicant supplics a constructed price in terms of subsection 4(a).

such constructed price shall separately indicate —

(a)  direct costs:

(M) indireet costs:

(¢)  sclling. general and administrative costs; and

(d) profit;

and shall be more detatled where possible. Without placing an undue burden

on the applicant, dircet and indirect costs should be substantiated with
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relevant  publications  or  other information. Selling, general and

administrative costs and profit may be based on reasonable assuniptions.

26.6 The applicant may supply the cxport price of the country under

constderation as contained in the export statistics of that country or any other
reasonable proof of export prices from that country to another country to

substantiate a normal value in terms of subsection 4(b).

27. Material injury standard for initiation purposes

I determining material injury 10 & SACU industry the Commission shail
consider whether the information submitted in this regard and relating to the

factors listed in section 15 indicates a prima facie case of material injury.

28. Merit Assessment

281

-2
.
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In its merit assessment the Commission shall determine whether there is
sufficient information to establish a prima facice case that dumping is causing
malerial injury to the SACLU industry.

In the event that the Commission makes a negative merit assessment it shall
inform the applicant concerned accordingly and supply it with a full set of
reasons lor its deciston.

The Comnmussion may grant the SACU industry a meeting to discuss the

reasons for rejecting an application il the applicant so requests.

29, Notification

29.1

202

293

The Commission shall notify the representative of the country of origin and
of export, where applicable, that it has received a properly documented
application in terms ol section 25, after verification of the SACU industry’s
injury information. but prior Lo mitiation.

Except as provided for in subsection 1. the Commission shall not publicise
the application prior to the inittation of an mvestigation,

Whercver practicable. all known interested parties shall be supplied with a
non-conlidential version of the application onee the initiation notice has

appeuared in the Govermment Guzette, as provided for in section 30.
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30. Initiation

30.1 An investipation shall be formally initiated through publication of an
initiation notice in the Goversment Gazette.

30.2 The nitiation notice shall contain the basis of the alleged dumping., material
injury and causality. and shall also indicate at least the following:

{a) the identity of the applicant:

(b) a dctailed description of the product under investigation, including the
tarifl subheading applicable to the product;

(¢)  the country or countries under investigation;

{d)  the basis of the allegation of dumping;

(e) asummary of the factors on which the allegation of injury is based;

(' the address 10 which representations by interested parties should bhe
directed; and

(£)  the time frame For responses by interested parties.

30.3 11 the Commission, during its investigation, finds that the subject product is
imported under a tariff subheading not imtially indicated to be in the scope
of the investigation, it may include the imports of such subject product in its
mjury analysis.

30.4 All interested parties shall be deemed 1o have received notice of the
imvestigation once it has been duly initiated in terms of subsection | and no
request for an extension of a deadline, as contemplated in section 32, shall
be considered on the basis of ignorance of the investigation.

3.5 The Commission shall inform all known interested parties of the initiation of
the investigation and supply them with all relevant documentation, unless

the number of interested parties makes it impracticable.

Sub-Part HI — Preliminary Investigation Phase

31. Responses by inferested parties

311 Importers. exporters and foreign producers are required to use the relevant
Commtssion questionnaires in their responses to the Commission.

31.2 Parties shall be deemed (o have received the questionnaires 7 days after the

dispatch of the questionnaires by the Commission.
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31.3 Irom recetpl of the questionnaires. as contemplated in subsection 2, parties
shall receive 30 days to submit their responses to the Commission. Such
responses must reach the Commission’s (rade remedies unit by the deadline
indicated.

31.4 The deadline lor submission by parties not directly informed of the
investigation by the Commission will be 40 days from the date of the
publication of the initiation notice of the investigation in the Government

Cruzelte,

-
v,

5 All submissions shall be made in both hard copy and in electronic format.
unless the Commission has agreed otherwise in writing. Failure to comply

with this provision may result in the subnuission being regarded as deficient.

32. Extensions for submission

321 The Commission may grant partics up o two cxlensions on good cause
shown.

32.2 Any extension granted in terms of subsection 1 will apply only to the party
to which such extension was granted. and will not apply to other interested

parties.

33. Deficiencies

33.1 Submissions may be deemed deficient —
(a) Ifany relevant information has not been submitted:
(b) If a proper non-confidential version or. where applicable. a statement

of reasons as contemplated in section 2.2, has not been submitted; or

(¢) In the circumstances contemplated in seetion 31.5.

33.2 Partics will reccive 7 days from the date ol the Commission’s deficiency
letter to address any deficiencies pointed out by the Commission in erms ol
subsection 1.

3 The Commission will nat consider submissions that are deficient after the

fa
-
-

deadline contempiuted in subsection 2 for the purpose of its preliminary and

final determinations.
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34. Non-cooperation by exporters or foreign producers

4.1

4.2

In the event that one or more foreign producers in a particular country
coaperates while other producers do not cooperate, the Comnussion. for the
purpose of the non-cooperating producers. may base its preliminary and final
determinations on the basis of Tacts available.

In the event that a foreign producer has submitted an incomplete or
otherwise deficient submission by the deadline contemplated in sections 31.
32 and 33, as applicable. the Commission will disregard its information for

the purpose ol its preliminary and final determinations.

35. Provisional measures

38

382

The decision whether or not to apply a provisional measure shall be
permissive even where all requirements for the application of a provisional
measure has been fulfilled.

Provisional measures may not be imposed within less than 60 days after

mitiation of an investigation.

353 Provisional measures will normally be imposed for a period of six months.

-

33.4 The validity of provisional payments may be extended to nine months upon

request by foreign producers representing a significant percentage of the

Iride involved,

36. Preliminary report

56.1

36.2

The Commission shall make available a non-confidential report within 7

days of the publication of its preliminary determination.,

The preliminary report shail contain at least the following information:

(a) identty ol the applicant;

(b) afull description of the product under investigation;

(¢) date of the Commission’s decision (o initiate the investigation;

() mitation date and notice number;

{¢)  date of the Commission’s preliminary findings on dumping and injury;

(13 the margm ol dumping:

(g)  the methodology used by the Commission to determine the margin of
dumping:

(hy the injury factors considered:
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(1)  the causality factors considered:

(1) the Commission’s finding: and

(k) while preserving the requirements of confidentiality. all relevant issues
of fact and law considered by the Commission in reaching its

preliminary determination.

Sub-Part IV = Final Investigation Phase

37. Comments on prefiminary report

AF .

174

All interested partics. exeept parties who did not submit responses as
contemplated n section 31 or who did not correct deficient submissions as
contemplated 10 section 33, shall receive 14 days from the date the
preliminary repoert is made available to comment in writing on the
preliminary report.

The Commission may grant parties up to two extensions on good causc
shown,

Any request under subsection 2 for an extension of the deadline
contemplated in subscetion | shall be requested in writing at least 7 days
prior to such deadline and shall contain a proper motivation for the request.
The Commission will not accept new information following its preliminary

determination.,

38. Essential facts

381

38.2
38.3

384

All interested parties will be mmformed of the essential facts to be considered
by the Commission.

All interested parties will receive 7 days to comment on the essential facts.
The Commission may grant parties a single extension on good cause shown.
The Commission will take all relevant comments on the essential facts into

consideration in its {inal determination.

39. Definitive anti-dumping duties

39,1

The Comnmussion’s linal determinations are forwarded in the form ol a

rccommendation, whether or not and at what level to impose definitive anti-
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dumping duties, [or decision by the Minister until the provisions of section
64(2) of the Main Act come into operation.

39.2 Delinitive anti-dumping duties will remain in place as provided for in
section 54.1.

39.3 Definitive anti-dumping duties may be imposed wilh retroactive effect as
provided for in terms of the Customs and Excise Act, 1964 (Act No 91 of
1964).

4. Price undertakings

40.1 An anti-dumping investigation may be suspended or terminated following
the receipt of a satislactory price undertaking from any foreign producer that
has cooperated during the investigation to revise ils prices or o cease
exports to the SACU at dumped prices so that the Commission is satisfied
that dumping or the injurious c¢lfect thereof is elimmated, provided the
Commission has made a preliminary determination that there has been
dumping and injury caused by such dumping.

40.2 The Commission may decide on the information to be submitted in respect
ol the offering and maintenance of undertakings and may lerminate an
undertaking if the conditions are not met.

40.3 Undertakings need not be accepted if the Commission considers their
acceptance impractical, c.g. where the number of foreign producers is oo
great. or for other reasons, including reasons of general policy.

404 In cascs where an undertaking is violated the Commission may take
expeditious action against such foreign producer, including the immediale
request 1o the Commussioner [or the South African Revenue Service o

imposc provisional payments.

Part I} — Reviews

Sub-Part 1 — General

4]. Notification

41.1 The government of the country concerned shall be notified of the review as
soon as a properly documented review application has been accepted.

41.2 The government of the country concerned and all other known interested

parties shall be supplied with all the relevant non-confidential information as
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soon the review in question has been initiated through publication in the

Government Gazetie.

41. Initiation
All reviews shall be initiated through notice in the Government Gazette. Such
notice shall indicate the following minimum information:
(2} the identity of the applicant:
{b) the product under investigation:
(c) the investigation periods for dumping and injury, respectively;
(d)  the scope of the review:
(¢} the current anti-dumping measures in place; and
{(f) a summary indicating the basic information on which the review is

hased.,

43. Responses by interested parties
43.1 All interested  parfies are required o use the relevant Commission

questionnaires in their responses.

2

43.2 Parues shall be deemed to have received the questionnaires 7 days after the
dispatch ol the questionnaires by the Commission.

43.3 From receipt of the questionnaires, as contemplated in subsection 2, parties
shall receive 30 days to submit their responses to the Commission.

434 The Commission may granl parties up to two extensions on good causc

shown.

44. Fssential facts

44,1 All interested parties will be informed of the essential facts to be considered
in the Commission’s final determination.

44.2 All partics will receive 14 days from the dispateh of the essential facts letter
to comment thereon.

44.3 The Commission may grant parties up o two extensions on good cause
shown.

444 In its final determination the Commission will consider all relevant

comments on the essential facts letter made by cooperating interested
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parties. provided such comments are received by the deadline contemplated

in subsections 2 and 3.

Sub-Part lI- Interim reviews

45. Time frame
The Commission may initiate an interim review to determine the need for the
continued imposition of an anti-dumping duty -
(a)  onits own initiative, or
{by provided that at lcast one ycar has elapsed since the publication in the
Government  Gazette  of  the notice giving effect o the final
determination in the original investigation or the most recent interim.
sunsct or new shipper review. upon the request by an expotter.

imporier, foreign producer or the SACU industry.

46. Changed circumstances

46.1 The Commission shall only itiate an interim review provided for in section
45(¢a) in terms of the requirements provided for in section 3.3(b).

46.2 The Commission shall only initiate an interim review provided for in section
45(b) if the party requesting the interim review provides, prima fucie
evidence of -

4.

I

A a change in circumstances relating to dumping and/or materiat injury; and

46.2.2 the change in the margin of dumping and/or the lack of material injury.

46.3 Where an importer. exporter or foreign producer has not cooperated n the
Commission’s investigation that |ed to the imposition of the anti-dumping
duty and such importer. exporter or foreign producer is subsequently willing
o supply such mformation, this change in disposition will not qualify as a
change in circumsiances as contemplated in subsection 2.

46.4 No party shall be  precluded  from  requesting  an  interim  review

simultancously with a sunset review,

47. Review procedure

47.1 Aninterim review shall consist ol a single investigation phase.
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47.2 The Commission may verily such information as it deems necessary to
confirm the accuracy and the adequacy of the information submitted by any

interested party.

48. Final recommendation
The Commission’s final determination is forwarded in the form of a
recommendation for decision by the Minister until the provisions ol section
04(2) ol the Muin Act come into operation, and may resull in an increase. a
decrease. the withdrawal or the confirmation of the existing anti-dumping

duty.

Sub-Part 111 — New Shipper Reviews

49. Eligibility

49.1 A new shipper review may be requested by a foreign producer that —

49.1.1 did not export to the SACU during the original period of investigation for
dumping, but exported to the SACU prior to the submission of a request
under this section; and

49.1.2 1s not related to a forcign producer o which the anti-dumping duty was
applied.

49.2 The Commission shall not consider a request for a new shipper review

befare definitive anti-dumping duties have been imposed.

50. Information required
The forcign producer requesting a new shipper review shall provide the
Commission with information on normal value. export price and any other
information deemed necessary by the Commission and shall submit such

information in the presceribed format.

51. Suspension of anti-dumping duties
1.1 The anti-dumping duties in respect of the party requesting a new shipper
review shall be withdrawn simultancously with the initiation ol a new

shipper review,
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51.2 The Commission may request the Commissioner for the South African
Revenue Service 1o impose provisional payments at the same level as the
anti-dumping duties simultaneously with the withdrawal of the anti-dumping
duties in terms of subscction 1. Such provisional payments shail remain in

- force for the duration of the review,

52. Review procedure

52.1 A new shipper review shall consist of 4 single investigation phase.

52.2 The Commission may verily such information as it deems necessary to
confirm the accuracy and the adequacy of any mformation submitted by any

interested party.

53. Final recommendation
The Commission’s final determination is forwarded in the form of a
r-ccomnu:mmtion for decision by the Minister until the provisions of section
04(2) of the Main Aef come into operation and may result in —
(@) the imposition of an anti-dumping duty; and/ot

{h) the termination of any provisional payment.

Sub-Part IV — Sunset Reviews

54. Duration of anti-dumping dutics
54.1 A definitive anti-dumping duty shall remain in place for —
(1) [ive yvears from the date of publication in the Government Guzette of the
notice imposing such duty in the original investigation; or
(b) five vears from the dale of publication in the Government Gazette ol the
notice giving elfect Lo the final determination in the most recent review
of such duty covering dumping and injury;
uuless otherwise specilied or unless a sunset review s commenced prior to

the relevant expiry date above.

Lh
.'F-
|-

I a sunset review is initiated prior to the lapse of an anti-dumping duty. such
anti-dumping duty shall remain in force until the sunset review has been

finalised.
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55. Enitiation of sunset review
35.1 The Commission will publish on its website a list of anti-dumping duties

with corresponding expiry dates.

|_J‘|
L
[ B

Interested parties must request a sunset review 6 months prior te the expiry

of the relevant anti-dumping duty.

553 An interested party that requests a sunset review as contemplated in
subscction 2 must provide the Commission 5 months prior 10 the expiry of
the relevant anti-dumping duty with an application containing prima fucie
evidence whether or not the removal of the anti-dumping duty would be
likely to Tead to continuation or recurrence of dumping and injury.

35.4 11 the Commission decides Lo initiate a sunset review, it shall publish an

initiatton notice in the Goverament Gazette prior to the expiry of such dutics.

Such notice shall contain the information as contemplated in section 42.

56. Likelihood of dumping
56.1 In determining the likelihood of o continuation or recurrence of dumping in
terms of section 55.3. the Commission may consider various factors. including
a comparison of the foreign producer’s landed cost of the like product in
SACU and the SACU industry’s ex-factory selling price of the like praduct.
56.2 The forcign producer’s landed cost contemplated in subsection T will be
determined by caleulating -
56.2.1 the ex-factory price of the like product sold in the country of origin; plus
56.2.2 all costs, charges and expenses up to and including the delivery of the
goods onto the whartside of the port of destination in the SACU to which
such products were last shipped in commercial quantities. Customs cleared
and ready for collection by the buyer.
50.3 Where the foreign producer’s |1|‘icc determined in subsection 2 is lower than
the SACU industry’s ex-factory sclling price of the hke product, the
Commission may determine that there is no likelihood ol a continuation or

recurrence of dumping.

57. Review procedure

57.1 A sunset review shall consist of a single investigation phase.
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57.2

D73

The Commission may verily such information as il deems nccessary to
confirm Ihe accuracy and the adequacy ol any information submitted by any
interested party.

Where no exports took place to the SACU during the period under review,
the export price will be the comparable price of the like product when
exported from the country ol origin o a third country, which third country

will be delermined by the Commission as conlemplated in section 11.3.

58. Information required

58.1

vl
=
tJ

h
s
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In the event that the SACU industry requests that an anti-dumping duty be
maintained, it shall provide the Commission in its application with the
required information that expiry of the duty would be likely to lead to
continuation or recurrence of dumping and injury.

Onee a sunsel review has heen initiated based on an application submitted
by the SACH industry. the forcign producers shall be required to submit
mlormation in the required format to enable the Commission to make a
finding on dumping. Foreign producers shall not be precluded from
supplying any other information they may deem relevant.

The Commission may require importers to supply any information the
Commission deems necessary. Importers shall not be precluded from

supplving any other information they may deem relevant.
o ) -

5Y. Non-cooperation

59.1

59.2

Where the SACU industry does not request a sunset review or does nol
submit the required information within the deadline indicated in section
53.3. the Commission will recommend that the anti-dumping duty expire on
the relevant date.

Where the SACU industry has supplied the required information and the
[oreign producer does not cooperate within the time frames contemplated in
section 43, the Commission may rely on the facts available in its final

determimation,
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60. Final recommendation

The Commission’s final determination is forwarded in the form of «

recommendation for decision by the Minister until the provisions ol section

64(2) ol the Main Act come into operation, and may result in the withdrawal,

amendment or confirmation of the existing anti-dumping duty.

Sub-Part V — Anti-Circumvention Reviews

6l. Circumvention

6L Other than circumvention contemplated in subsections 2{a} and (d).

61.2

circumvention shall be deemed o take place if one or more of the following

condilions are met;

(a)

a change in the pattern of trade belween third countries and the SACU,

(i) which results from a practice, process or work:

(i) for which there is no or insuflicienl cause or economic
jJustification other than the imposition of the anti-dumping duty:

remedial effects of the anti-dumping measure are being undermined in

terms of the volumes or prices of the product under investigation:

dumping can be found m relation to normal values previously

established for the like or similar products.

For purposes ol anti-circumvention the following types ol circumvention

shall be treated separately:

(a)

(b)
(¢)

(d)

()

improper declaration of —

(i) the value of the product;

(1) the origin of the product; or

(iit)  the nature or classification of the product.

minor modifications ol the product subject to an anti-dumping duty:
the export ol parts, components and sub-assemblies with assembly in a
third country or within the common customs area of the SACLI;
absorption of the anti-dumping duty by either the exporter or the
importer:

country hopping. as defined in section 61.8;
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61.4

61.5

61.0

61.7

() declaration under a different tariff heading. even where such different
tari [T heading does provide for the clearance of the product subject to
an anti-dumping duty:

(¢) any other form of circumvention as may be submitted for the
Commission’s consideration.

Any instance ol circumvention as contemplated in subsection 2(a) shall be
referred to the Commissioner for the South African Revenue Service lor
further mvestigation. This shall not preclude the Commission from taking
anti-dumping action if the information at the Commission’s disposal.
including information obtained through submissions by interested partics.
warrants such action.

Minor modifications of the product subject to an anti-dumping duty shall be

deemed 1o have taken place il the subseguently exported product —

fay  has materially the same production processes. uses the same raw
malterials and  has  basically the same physical appearance or
characteristics; or

{b) is a substitute for the product on which anti-dumping duties have been
imposcd,

Assembly in a third country or within the SACU shall be deemed 1o take

place il" the value added by the assembly in such third country or in the

SACU s less than 25 per cent as determined under subsection 6. Such

assembly shall not be regarded as changing the country of origin.

The value added in terms of subsection 5 shall be determined with reference

to the direct and indirect costs ol production only and shall not include

sclig. gencral. administrative or packaging costs or profil.

Absorption of the anti-dumping duty shall be deemed to take place if’

(a) the forcien producer decreases its export price In any manner Lo
compensale the importer or a third party [or the extra burden imposed
by the anti-dumping duty, unless there is a corresponding decrease in
the normal value of the product.

{b)  the importer does not increase its price in line with the anti-dumping
duties. uniess such importer can provide evidence indicating that 1t

absorbed such anti-dumping duty without assistance from any other
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61.8

party and only Irom revenue generated by the specific product in
question: or
{c} in cases imvolving tenders. the tender price is not increased by the
clteet of the anti-dumping duty.
Country hopping shall be deemed to take place if. following the imposition
ol anti-dumping duties or provisional payments or the initiation of an anti-
dumping investigation, the importers or exporters of the product subject to
an anti-dumping duty switch to a supplier related to the supplier against
which an anti-dumping investigation has been or is being conducted and

such new supplier is based in another country or customs territory.

62. Information required

02,

G2,

02,

!

d

The SACU industry or other interested party shall provide such information
that 15 rcasonahly avatlable to it 1o indicate that circumvention is laking
place.

Any request for an anti-circumvention review shall include information of
the specific tvpe of circumvention that is alleged to take place.

The Commission may require any interested party to submit such
information as it deems necessary to properly conduct the review.

tn the event that the party against which the allegation is made does not
respond properly within the stated deadline. the Commission may make a

determination on the facts available,

63. Review procedure

63.1 An anti-cireumvention review may consist of a single investigation phase or

=
o

ol a preliminary and a final mvestigation phase.

Provided an anti-circumvention complaint is lodged with the Commission
within  one  year after the publication of the Commission’s final
determination in the original investigation. the Commission may use for any
circumvention alleged under sections 61.2(b). (¢). (e), (f) or (g) the injury
information submitted by the SACU industry in such investigation for
purposes of the preliminary determination and the imposition of provisional

payments.
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63.3 Provided an anti-circumvention complaint is lodged with the Commission
within one year aflter the publication of the Commission™s final
determination in the ariginal investigation. the Commission may use for any
circumvention alleged under sections 61.2(b). (¢), (e). (1) or (g) the normal
values previously established in such investigation to determine the margin
of dumping  for purposes of the preliminary determination and the
imposition of provisional payments.

63.4 The relevant interest parties shafl provide the Commission with updated
information on injury and dumping by the deadline contemplated in section
43 for circumvention alleged under sections 61.2(b), (c). (). (f) or (g).

63.5 In the event that the relevant interested parties have not submitted the
information contemplated in subsection 4 hv the deadline contemplated in
section 43, the Commission may make a preliminary or final determination
on the hasis of the facts available, except that where the SACU industry has
not provided the updated information on injury contemplated in subsection 4
by such deadline, the Cammission shall terminaie the proceeding without the
impositions of measures.

03.6 In anti-circumvention reviews involving absorption, the Commission may
construct the export price [rom the first point of resale by subtracting such
costs as were indicated 1n the origimal investigation.

63.7 The Commission may conduct such verifications as it deems necessary to
confirm the aceuracy and the adequacy of any information submitted by anv

interested party.

64. Final recommendation
If the Commission makes a [inding that circumvention has taken place. the
Commuission’s  final  determination is forwarded in the form of a
recommendation for decision by the Minister until the provisions of section
64(2) of the Mauin Aer come into operation and may resull in -
(a)  the merease of anti-dumping duties to compensate for absorption ol
anti-dumping duties;
(b) the imposition ol anti-<dumping dutics on parts, components or sub-

assemblics: or
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(¢c) the imposition of the anti-dumping duties. at the required level. on the
related supplier in the country from which the product under
investigation has been cxported subseguent to the imposition of the
original provisional payments or anti-dumping duties or the initiation

ol the original investigation.

Sub-Part VI - Refunds

65. Applications for refunds

651

024

63.5

An importer may request reimbursement of anti-dumping duties collected
where it is shown that the dumping margin, on the basis of which anut-
dumping dutics were paid, has been eliminated or has been reduced o a
level which is below the level of the duty in force.

Other than as contemplated in section 66, any request, containing all
prescribed information, for a refund shall be submitted during the
anniversary month of the date of publication of the notice in the Governmen!
Gazette imposing the anti-dumping duty and shall relate only to the
preceding 1 2-month period.

An application for refund shall be considered as duly supported by evidence
where it contains precise information on the amount of the refund of anti-
dumping dutics claimed and all customs documentation relating to the
calculation and payment ol such anti-dumping dutics. It shall also include.
for the relative period under review. information on normal values and
exporl prices Lo the SACU for the foreign producer to which the anti-
dumping duty applics.

Regardless of whether the foreign producer and the importer are related
partics, the foreign producer may supply any information contemplated in
subscction 3 direct to the Commission,

The Commission may. at any time after receiving a refund application,
decide 1o initiate an interim review, whereupon the information and
determinations from such interim review shall be used to determine whether

a rclund is justilied.
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66. Refunds following interim reviews
Where the Commission, following an interim review, recommends that the
existing anti-dumping duty be decreased or withdrawn. the relevant importer
or importers may request that anti-dumping duties be refunded in line with

the Commission’s determinations.

Part E —- Fina) Provisions
67, Delegation
Other than final decision-making powers the Commission may delegate any
of its functions in respect ol anti-dumping investigations to its investigation

staff.

68. Transitional application
These regulations shall apply to all investigations and reviews initiated after

the promulgation of the regulations.




