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GENERAL NOTICE

NOTICE 356 OF 2009
DEPARTMENT OF TRANSPORT

PUBLICATION FOR COMMENTS: MERCHANT SHIPPING AND
SHIP REGISTRATION AMENDMENT BILL, 2009
The above- mentioned draft Bill is hereby published for public
comments. Interested persons are invited to submit written comments
on the draft Bill by not later than 22 May 2009 .Submission should be
posted to the Director — General Department of Transport for the

attention of T.H.M Mphahlele

Mr. TREVOR MPHAHLELE

THE DEPARTMENT OF TRANSPORT
PRIVATE BAG X193

PRETORIA

0001

Tel: (012) 309 3481
Fax: (012) 309 3134
Mphahlet@dot.gov.za.
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REPUBLIC OF SOUTH AFRICA

MERCHANT SHIPPING AND SHIP REGISTRATION AMENDMENT BILL,

2009

(As introduced in the National Assembly as a section 75 Bill)

(The English text is the official text of this Bill)

(MINISTER OF TRANSPORT)

[B —2009]
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GENERAL EXPLANATORY NOTE:

[ ] Words in bold type in square brackets indicate
omissions from existing enactments.

Words underlined with a solid line indicate insertions

in existing enactments.

BILL

To amend the Merchant Shipping Act, 1951, so as to amend a
definition; to provide for insurance or other financial security in
respect of loss of life and personal injury suffered by seamen; to
delete or replace certain obsolete provisions and expressions; to
make administrative changes in relation to certain shipping enquiries
and the exercise of certain powers; to make mandatory the
appointment of certain ship safety personnei; to amend the Ship
Registration Act, 1998, so as to amend a definition; and for reiated

matters.

BE IT ENACTED by the Parliament of the Republic of South Africa, as

follows:—



6 No. 32101

GOVERNMENT GAZETTE, 15 APRIL 2009

Amendment of section 2 of Act 57 of 1951, as amended by section 3
of Act 30 of 1959, section 31 of Act 69 of 1962, section 1 of Act 40 of
1963, section 1 of Act 13 of 1965, section 1 of Act 42 of 1969, section
1 of Act 24 of 1974, section 1 of Act 5 of 1976, section 1 of Act 3 of
1981, section 1 of Act 3 of 1982, section 1 of Act 25 of 1985, section 1
of Act 18 of 1992, section 1 of Act 16 of 1995, section 1 of Act 49 of
1996, section 1 of Act 23 of 1997, section 2 of Act 5 of 1998, section 1

of Act 57 of 1998, and section 60 of Act 58 of 1998

1. Section 2 of the Merchant Shipping Act, 1951, is amended
by the substitution in subsection (1) for the definition of "small vessel" of

the following definition:

" 'small vessel' means a vessel of less than 25 gross tons and of

[more than] three or more metres in length overall;".

Amendment of section 4 of Act 57 of 1951, as amended by section 2
of Act 42 of 1969 and section 2 of Act 5 of 1976 and substituted by

section 60 of Act 58 of 1998

2, Section 4 of the Merchant Shipping Act, 1951, is amended

by the deletion of paragraph (c).
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Repeal of section 5 of Act 57 of 1951, as substituted by section 5 of
Act 30 of 1959 and amended by section 3 of Act 25 of 1985, section 3

of Act 23 of 1997 and section 2 of Act 5 of 1998

3. Section 5 of the Merchant Shipping Act, 1951, is repealed.

Amendment of section 18 of Act 57 of 1951, as amended by section 2

of Act 5 of 1998 and section 60 of Act 58 of 1998

4. Section 18 of the Merchant Shipping Act, 1951, is

amended—
(a) by the substitution for subsection (1) of the following subsection:

"(1) Whenever the Minister is satisfied that
provisions substantially the same as those of this Act relating
to the measurement of the tonnage of ships are in force in
any other country, [he] the Minister may by notice in the
Gazette direct that ships registered in that country shall
without being resurveyed in the Republic be presumed to be
of the tonnage denoted in their certificates of registry or other
national papers, in the same manner, to the same extent,
and for the same purposes as the tonnage denoted in the

certificate of registry of a South African ship is presumed to
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(b)

be the tonnage of that ship, and that [the] any space (in this

section referred to as excluded space) shown by the

certificate of registry or other national papers of any ship
registered in such other country as deducted from the
tonnage [on account of being occupied by seamen or
apprentice-officers and appropriated to their use] shall,
[for the purpose of determining her tonnage] if a similar

deduction in the case of a South African ship depends on

compliance with any conditions or on the compliance being

evidenced in any manner, be presumed to [have been

certified by a surveyor under subsection (2} of section
two hundred and sixty-two to comply with those of the
provisions of this Act which apply to such a space in the

case of a South African ship] comply with those conditions

and to be so evidenced, unless a surveyor certifies to the

Authority that the construction and equipment of the ship as

respects the excluded space do not meet the standard which

would be required if the ship were a South African ship."; and

by the substitution for subsections (3) and (4) of the following

subsections, respectively:

"(3) If any question arises as to whether the
tonnage of any ship registered in any country to which any
such direction relates, as denoted in [her] its certificate of

registry or other national papers, materially differs from that
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which would be [her] its tonnage if measured under this Act,
or as to whether the construction and the equipment of any
ship so registered as regards [the said] any excluded space
do for the purpose of determining the tonnage of the ship
conform to the standards required under this Act, the

Authority may direct that a surveyor inspect the ship.

(4) If from the report of a surveyor so
directed to inspect a ship it appears to the Authority that the
tonnage of [that] the ship, as so denoted, materially differs
from that which would be [her] its tonnage if measured
under this Act or that [her] its construction and equipment as
regards [the said] any excluded space do not, for the
purpose of determining her tonnage, conform to the said
standards, or if for any reason it appears to the Authority that
the tonnage of any ship so registered has been erroneously
computed, it may order that, notwithstanding any direction
for the time being in force under this section, that ship or any
ship registered in the country to which the direction relates
shall, for all or any of the purposes of this Act or of the Ship

Registration Act, 1998 (Act No. 58 of 1998), be surveyed in

accordance with this Act.".



10

No. 32101 GOVERNMENT GAZETTE, 15 APRIL 2009

Amendment of section 72A of Act 57 of 1951, as inserted by section 3

of Act 3 of 1281 and as amended by section 60 of Act 58 of 1998

5. Section 72A of the Merchant Shipping Act, 1951, is

amended-—
(a) by the substitution for subsection (1) of the following subsection:

"(1}  No vessel of less than three metres in

length overall shall go to sea from any port in or from

anywhere else on the coast of the Republic."; and

{b) by the substitution for paragraph (a) of subsection (2} of the

following paragraph:

“(b)  prescribe the purpose for and the area in which a
vessel of less than three metres in length overall may

be used; and".

Amendment of section 73 of Act 57 of 1951, as amended by section
15 of Act 30 of 1959, section 37 of Act 69 of 1962, section 11 of Act 40
of 1963, section 4 of Act 5 of 1976, section 1 of Act 3 of 1989, section

2 of Act 5 of 1998 and section 5 of Act 57 of 1998

6. Section 73 of the Merchant Shipping Act, 1951, is amended

by the substitution for subsection (1) of the following subsection:
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“(1)  Subject to the provisions of this section, the
owner and the master of every South African ship operating at a
port in the Republic or going to sea from any port whatsoever shall
ensure that there [is] are employed on board that ship in their
appropriate capacities the number of officers and other persons,

duly certificated or deemed to be certificated under this Act, as

prescribed by regulation [or deemed to be so certificated].".

Amendment of section 124 of Act 57 of 1951, as amended by section

19 of Act 30 of 1959 and section 13 of Act 3 of 1982

7. Section 124 of the Merchant Shipping Act, 1951, is amended

by the substitution for subsection (1) of the following subsection:

“(1)  When settiement of the wages of a seaman of
a South African ship is required to be and is completed before a
proper officer, the said seaman shall sign in the presence of the
proper officer a release, in the prescribed form, of all claims in
respect of the period of service concerned. The release shall also
be signed by the proper officer and shall operate as a mutual
discharge and settiement of all relative demands between the
parties concerned, but shall not debar a claim under any law

relating to [workmen's] compensation for occupational injuries and

diseases.".



12 No. 32101 GOVERNMENT GAZETTE, 15 APRIL 2009

Amendment of section 140 of Act 57 of 1951, as amended by section

21 of Act 30 of 1959 and section 5 of Act 3 of 1981

8. Section 140 of the Merchant Shipping Act, 1951, is

amended—

(a) by the substitution in subsection (5) for the words preceding

paragraph {a) of the following words:

"Nothing in this section shall deprive any seaman of any
compensation to which he may be entitled in terms of the
[Workmen's Compensation Act, 1941 (Act No. 30 of

1941)] Compensation for Occupational Injuries and Diseases

Act, 1993 (Act No. 130 of 1993)}—"; and

{b) by the substitution for subsection (6) of the following subsection:

"(6) A seaman shall not be entitled to receive
any compensation under the [Workmen's Compensation

Act, 1941 (Act No. 30 of 1941] Compensation for

Occupational Injuries and Diseases Act, 1993 (Act No. 130

of 1993}, for temporary partial disablement or temporary total
disablement in respect of any period for which he has been
baid wages in terms of this section; but his employer who

has paid such wages to him for that period shall, if he has
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paid all assessments for the payment of which he is liable
under that Act, be entitied to recover from the [accident

fund established under that Act] Compensation

Commissioner an amount equal to the compensation that

would, but for the provisions of this section, have been
payable to the seaman under that Act in respect of that

period.".

Amendment of section 169 of Act 57 of 1951

8. Section 169 of the Merchant Shipping Act, 1951, is amended
by the substitution for subsections (5), (6) and (7) of the following

subsections, respectively:

"(5) Nothing contained in this section shall deprive
any person of any benefit to which he may be entitled under
Chapter VIl of the [Workmen's Compensation Act, 1941 (Act

No. 30 of 1941)] Compensation for Occupational Injuries and

Diseases Act, 1993 (Act No. 130 of 1993), and to which this section

does not entitie him.

(6) A seaman shall not be entitled to receive the

same benefit under this section and also under the [Workmen's

Compensation Act, 1941 (Act No. 30 of 1941)] Compensation for

Occupational Injuries and Diseases Act, 1993 (Act No. 130 of
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1993); but his employer who has incurred any expense under this
section which the [Workmen's] Compensation Commissioner
would, but for the provisions of this section, have been liable to
defray, shall, if he has paid all assessments for the payment of
which he is liable under that Act, be entitled to recover that expense

from the [Workmen's] Compensation Commissioner.

(7) In this section the expression ‘'seaman'
includes every person employed or engaged in any capacity on
board any ship [but in the case of a ship which is a fishing boat,
does not include any person who is entitied to be remunerated
only by a share in the profits or the gross earnings of the

working of the boat].".

insertion of Chapter IVA in Act 57 of 1951

10.  The following Chapter is inserted in the Merchant Shipping

Act, 1951, after Chapter IV:
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"CHAPTER IVA

FINANCIAL SECURITY FOR LOSS OF LIFE AND PERSONAL

INJURY

Interpretation

189A. (1)  In this Chapter, unless the context indicates

otherwise—

'accident' means an_ accident, including exposure to the

elements of nature, arising out of and in the course of a

seaman's_employment or engagement and resulting in the

seaman suffering loss of life or personal injury;

'dependant’, in relation to a deceased seaman, means—

(a) a widow or widower who at the time of the seaman's

death was married to the seaman according to civil

law;

(b) a widow or widower who at the time of the seaman's

death was a party to a marriage to the seaman

according to indigenous law or custom, if neither the

husband nor the wife was a party to a subsisting civil

marriage;
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(c)

if there is no widow or widower referred to in

paragraph (a) or (b), a person with whom the seaman

was at the time of the seaman's death living in a

permanent heterosexual or same-sex life partnership;

a child under the age of 18 vears of the seaman or of

(e)

his or her spouse or permanent life partner, and

includes a posthumous child, step-child, an adopted

child and an illegitimate child;

a child over the age of 18 vears of the seaman or of

his or her spouse or permanent life partner, and a

parent or any person who was acting in the place of a

parent, a brother, a sister, a half-brother or half-sister,

a grandparent or a grandchiid of the seaman,

and who was at the time of the seaman's death wholly or

partly financially dependent on the seaman;

relevant insurance certificate', in relation to a ship, means—

{a) a certificate of the kind referred to in section 189D(1});
or
(b) a document that, under the requlations, is taken, for

the purposes of this paragraph, to be a relevant

insurance certificate in relation to the ship:

‘'seaman’ includes—
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(a) a master and an apprentice officer;

(b) any other person prescribed for the purposes of the

provision in which the expression occurs; and

(c) in the case of a deceased seaman, his or her

dependants.

(2) For the purposes of this Chapter, an accident

shall be deemed to have arisen out of and in the course of the

employment or engagement of a seaman notwithstanding that the

seaman was at the time of the accident acting contrary to any law

applicable to his or her employment or engagement or to any order

by or on behalf of his or her employer or the owner of the ship, or

that he or she was acting without any order of his or her employer

or the owner of the ship, or an agent or servant of the owner of the

ship, if the seaman was so acting for the purposes of or in the

interests of or in connection with the business of the ship.

(3) For the purposes of this Chapter, the

convevyance of a seaman free of charge to or from his or her place

of employment or engagement for the purposes of his or her

employment or engagement by means of a vehicle driven by the

employer or the owner of the ship, or an agent or servant of the

owner of the ship, shall be deemed to take place in the course of

the seaman's employment or engagement.
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Ships to which Chapter applies

189B. (1) This Chapter applies in relation to the following

(a) ships that are registered or licensed in the Republic, or

required to be so registered or licensed;

{b) ships that are regquired to have a local general safety

certificate in terms of section 203(8).

(2) However, this Chapter does not apply in

relation to—

(a) a ship that is used solely for sport or recreation; or

(b) any other ship, or class of ships, prescribed for the purposes

of this paragraph.

Owner to maintain insurance or other financial security

189C. (1) The owner of a ship shail maintain insurance or

other financial security in accordance with the requlations to provide

compensation for every seaman belonging to the ship who suffers

loss of life or personal injury as a result of an accident.
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{2) To avoid doubt, the requlations may prescribe

when a seaman shalil be taken, for the purposes of subsection (1),

to belong to a ship.

{(3) An owner of a ship who demands or receives

from a seaman a contribution towards the cost of insurance or other

financial security required to be maintained in terms of this section

shall be guilty of an offence and liable on conviction to a fine or to

imprisonment for a period not exceeding two years.

insurance certificates

189D. (1) The insurance or other financial security

referred to in section 189C shall be evidenced by a certificate in the

prescribed form that—

(a) is issued bv the person providing the insurance or security;

(b) comes into force on the day specified in the certificate; and

{c} remains in force, subject to the regulations, untif the

expiration of the day specified in the certificate, being the

earlier of the following days:

(i) the day that is the last day in the period of 12 months

beginning on the day on which the cerificate comes

into force;
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(i) the day that is the last day in the balance of the period

during which the relative insurance or security is to

remain in force.

(2) The owner of a ship shall iodge with the proper

officer, in the prescribed manner and time, an authentic copy of

each certificate issued in terms of subsection (1) in relation to the

ship.

(3) If a copy of a cerificate is not lodged in

accordance with subsection (2), the owner shall, in respect of each

day on which the copy is not so lodged (including the day of a

conviction in terms of this subsection or any subseguent day), be

quiity of an offence and liable on conviction to a fine not exceeding

R1.000.

{(4) A relevant insurance certificate and any other

document relating to insurance or other financial security that is

evidenced by such a certificate shall be admissible in evidence,

Insurance certificates to be carried on ships

189E. (1) If a ship enters or leaves, or attempts to enter

or leave, a port in the Republic without having on board a relevant

insurance certificate that is in force in relation to the ship, the
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master and the owner of the ship shall each be quilty of an offence

and liable on conviction to a fine or to imprisonment for a period not

exceeding five years.

(2) If a ship enters or leaves, or attempts to enter

or leave, a port outside the Republic without having on board a

relevant insurance certificate that is in force in relation to the ship,

the master and the owner of the ship shall each be quilty of an

offence and liable on conviction to a fine or to imprisonment for a

period not exceeding five vears.

(3) if, otherwise than in circumstances to which

subsection (1) or (2) applies, at any time a relevant insurance

certificate is in force in relation to a ship and is not kept on board

the ship, the master and the owner of the ship shall each be quilty

of an offence and liable on conviction to a fine or to imprisonment

for a period not exceeding two vears.

(4) The proper officer may require the master or

other person in charge of a ship to produce a relevant insurance

certificate that is in force in relation to the ship and, if the master or

other person refuses or fails to produce the certificate to the officer,

he or she shall be quilty of an offence and liable on conviction to a

fine or to imprisonment for a period not exceeding 12 months.

(5) If the proper officer believes on reasonable

grounds that the master or other person in charge of a ship is
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attempting to take the ship out of a port in the Republic at a time

when the ship does not have on board a relevant insurance

certificate _that is in force in relation to the ship, the officer may

detain the ship until such time as such a certificate is obtained or

produced to the officer, as the case requires.

(6) This section commences 90 days after the

commencement of section 189C.

Additional liability of owner

189F. (1) In_this section 'relevant incident' means any

occurrence in respect of which this Chapter requires compensation

to be paid but in respect of which compensation is not available, or

fully available, because—

(a) the person providing insurance or other financial security in

terms of section 189C is financially incapable of meeting that

person's obligations in terms of the insurance or security; or

(b) the owner concerned has failled to maintain insurance or

other financial security in terms of section 189C.

{(2) If a relevant incident occurs in relation to a

ship, the owner of the ship at the time of the incident or_if the

incident consists of a series of occurrences, at the time of the first
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occurrence shall be liable to pay to a seaman so _much of any

benefit that would have been payable to the seaman under an

insurance or other financial security in terms of section 188C as

remains unpaid because of the incident.

(3) Section 261 does not apply to a liability in

terms of this section.

Other benefits to reduce compensation

189G. (1) A seaman is not entitled to receive the same

benefit under this Chapter and alsc under—

{(a) another provision of this Act:

(b) the Compensation for Occupational Injuries and Diseases

Act, 1993 (Act No. 130 of 1993);

fc) the Road Accident Fund Act, 1996 (Act No. 56 of 1996); or

(d) any other law.

(2) A person who has paid a benefit in terms of

this Chapter may recover from any other person providing the same

benefit under a law referred to in subsection (1) so much of the

benefit as that other perscn would, but for this section, have been

liable to pay.
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Liability for damages not affected

189H. {1} To avoid doubt, nothing in this Chapter affects

any liability for damages in respect of loss of life or personal injury

suffered by a seaman as a result of an accident.

(2) However, in awarding damages a court shall

take account of compensation paid in terms of this Chapter.

Recovery of compensation paid from third parties

1891. (1) If loss of life or personal injury in respect of

which compensation is payable in terms of this Chapter was caused

in_circumstances resulting in some person other than the owner of

the ship concerned (in this section referred to as 'the third party')

being liable for damages in respect of the loss of life or personal

injury, the person liable to pay the compensation may bring an

action against the third party for the recovery of any compensation

pavyable in terms of this Chapter.

(2) In an action referred to in subsection (1), the amount

recoverable shall not exceed the amount of damages (if any) that in

the opinion of the court would, but for section 189H(2), have been

awarded to the seaman concerned.
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Certain dealings with compensation prohibited

189J. (1) Despite anything to the contrary in _any law,

compensation in terms of this Chapter, other than compensation

that forms part of a deceased seaman's estate, shall not—

{a) be ceded or pledged:;

(b) be capable of attachment or any form of execution under a

judgment or order of a court of law; or

(c) be set off against any debt of the person entitied to the

compensation.

{(2) However, the person liable to pay

compensation in terms of this Chapter may pay the compensation

in whole or in part to the owner of a ship to the extent that the

owner has, for the purposes contemplated in section 189C, made

or undertaken to make voluntary payments to a seaman.

Cession or relinquishment of benefits void

189K. Any provision of an agreement existing at the

commencement of this section or concluded thereafter in terms of

which a seaman cedes or purports to cede or relinguishes or
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purports to relinquish any right to compensation in terms of this

Chapter shall be void.

Compensation not to form part of deceased seaman'’s estate

189L. If a seaman has dependants, compensation in terms

of this Chapter for loss of life shall not form part of the deceased

seaman's estate.

Threats and compulsion

189M. Any perscn who threatens a seaman or in any way

compels or influences a seaman to do something resulting in or

directed at the deprivation of that seaman's right to compensation in

terms of this Chapter shall be guilty of an offence and liable on

conviction to a fine or to imprisonment for a period not exceeding

two years.
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Equivalent arrangements

189N. (1) if the owner of a ship makes arrangements to

provide compensation for loss of life and personal injury that, in the

opinion of the Authority, are not less favourable to seamen than that

required by this Chapter, the Authority may., subject to such

conditions as it may determine, approve the arrangements in

writing.
(2) If the Authority has  approved the
arrangements—

(a) the seamen concerned shall be entitled to compensation for

loss of life and personal injury in accordance with the

arrangements: and

{b) the owner concerned shall not be required to maintain

insurance or other financial security in terms of this Chapter.

(3 The Authority may at any time in writing

withdraw the approval or amend the conditions of an arrangement

approved by it under subsection {1).

{4) The following arrangements are deemed, for

the purposes of this section, to have been approved by the

Authority:
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(a) the arrangements established by the Compensation for

Occupational Injuries and Diseases Act, 1993 {(Act No. 130

of 1993);

(b) any other arrangement, or class of arrangements, prescribed

by regulation for the purposes of this subsection.”.

Amendment of section 226 of Act 57 of 1951, as amended by section

20 of Act 42 of 1969

11.  Section 226 of the Merchant Shipping Act, 1951, is amended

by the substitution for subsection (3) of the following subsection:

"(3) When any such information is provided
concerning any ship, the owner of the ship shall send a copy
thereof to the Authority: Provided that the owner shali not be
required to send a copy of any information to the Authority if a copy

of the same information has been previously sent to [him] the

Authority.".
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Amendment of section 249 of Act 57 of 1951, as amended by section

32 of Act 30 of 1959

12.  Section 249 of the Merchant Shipping Act, 1951, is amended

by the substitution for subsection (2) of the following subsection:

"(2) Any person in charge of a radio station which is
under the control of the [Postmaster-Generall] Independent

Communications Authority of South Africa or which is carried on

under licence issued by the [Postmaster-General] Independent

Communications Authority of South Africa shall, on receiving the

prescribed signal that a message is about to be sent under this
section, refrain from sending messages for a time sufficient to allow
other stations to receive the message, and shali transmit the
message in such manner as may be required by the Authority.
Compliance with this subsection shall be deemed to be a condition
of every licence granted by the [Postmaster-General] Independent

Communications_Authority of South Africa under the [Radio Act,

1951 (Act No. 3 of 1952), or any amendment thereto]

Telecommunications Act, 1996 (Act No. 103 of 1996). Nothing in

this subsection shall interfere with the transmission by radio of any
signal which by regulation has been declared to be a signal of

distress.".
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Amendment of section 259 of Act 57 of 1951, as substituted by

section 15 of Act 18 of 1992 and amended by section 10 of Act 23 of

1997 and section 60 of Act 58 of 1998

amended—

(@)

Section 259 of the Merchant Shipping Act, 1951, s

by the substitution for the words following paragraph (7) of

subsection (1) of the following words:

"shall within 24 hours after the [ship has arrived in a port
or, if the event occurred in a port, within 24 hours after
the event occurred but before the ship departs from that

port] occurrence of the event but before the ship departs

from any port at which it happens to be within that period,

report the event to the nearest proper officer in the form
prescribed, stating the nature of the event and of the
probable cause thereof, the name of the ship, her official
number, the port to which she belongs, the place where the
event occurred and the place where the ship then is, and
giving all other available relevant information: Provided that
any event resulting in loss of life or serious injury shall
forthwith be so reported by the fastest means of

communication available.";
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(b) by the substitution for paragraph (a) of subsection (1A) of the

following paragraph:

"(1A) (a) The duty to report an event

referred in subsection {1}{c} extends to the empioyer of any

stevedore, shore contractor or incidental person that was

involved in the event.”;

(c) by the substitution in paragraph (b) of subsection (1A) for the
definitions of "incidental persons" and "shore contractor” of the

following definitions, respectively:

"'incidental [persons] person' means [persons] any person

(other than the master, [and] a member of the crew, [and

stevedores and shore contractors] a stevedore or a shore

contractor) on board a vessel in the course and scope of

their duties;

'shore contractor' means a person temporarily employed to
[effect] carry out general or specific repairs, alterations,
renovations, improvements, painting, maintenance of vessel
or machinery, tank or hatch cleaning, [and] or related

[tasks] activities, on or in a vessel;";
(d) by the substitution for subsection (2) of the following subsection:

"(2) [Subsections] Subsection (1) [and
(1A)] shall, subject to subsection (3), apply to every ship

which is registered or licensed in the Republic or which is in
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terms of this Act required to be so licensed and to or in
respect of or on board of which any such event as is referred
to in [subsections] subsection (1) [and (1A)] has occurred
anywhere, and it shall apply to a ship not registered or
licensed in [a country other than] the Republic only while
the ship is within the Republic or the territorial waters thereof
and if any such event has occurred to or in respect of or on
board of the ship during a voyage to a port in the Republic or

within the Republic or the territorial waters thereof.”,
(e) by the substitution for paragraph (b) of subsection (4) of the
following paragraph:

"(b) The owner or master of any ship
concerned [and] or any employee or user who learns about

an event [referred to in] which an employer is under a duty

to report in terms of subsection (1A) shall forthwith notify the

employer concerned, if known to him or her, of such event.”;

and
't by the substitution for subsection (5) of the following subsection:

"(5) No person shall disturb or remove
anything from the scene of an accident required to be
reported in terms of this section unless permitted by the

proper officer [or, if a person has been appointed under
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section 264 to hold a preliminary enquiry into the

accident, by that person].”.

Amendment of section 262 of Act 57 of 1951, as amended by section
51 of Act 69 of 1962, section 8 of Act 25 of 1985 and section 2 of Act

5 of 1998

14. Section 262 of the Merchant Shipping Act, 1951, is

amended—
(a) by the substitution for subsection (1) of the following subsection:

"(1) For the purpose of section [two
hundred and sixty-one] 261, the tonnage of a ship shall be
[her] its gross [register] tonnage.”;

(b) by the deletion of subsection (2); and

(c) by the substitution for paragraph (c) of subsection (3) of the

following paragraph:

"(c) (i) in the case of a foreign ship registered in a

country that is a party to the Tonnage

Convention, according to the Tonnage

Convention;
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(i) in the case of [a] any other foreign ship,
according to the law of the Republic, if capable

of being so measured.".

Amendment of section 268 of Act 57 of 1951

15.  Section 268 of the Merchant Shipping Act, 1951, is amended

by the substitution for subsection (6) of the following subsection:

"(6) If for any reason a majority of the members of
the court (or, if the court consists of only two members, both
members) are not agreed upon any matter of fact upon which a
decision is necessary in order that the investigation may be
completed, the presiding officer shall report that fact to the
[Authority] Minister, and thereupon the Minister may refer the
matter back to the court for reconsideration or may discharge the
members of the court and, if he thinks fit, appoint another court of

marine enquiry to hold the formal investigation.”.

Amendment of section 277 of Act 57 of 1951

16.  Section 277 of the Merchant Shipping Act, 1951, is amended

by the substitution for subsection (3) of the following subsection:
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"(3) If for any reason a majority of the members of
the court (or, if the court consists of only two members, both
members) are not agreed upon the question what the decision upon
the appeal should be, the presiding officer shall report the fact to
the [Authority] Minister, and thereupon the Minister may refer the
appeal back to the court for reconsideration, or may discharge the
members of the court and appoint another court of survey to hear

the appeal.”.

Amendment of section 282 of Act 57 of 1951, as amended by section

2 of Act 5 of 1998

17. Section 282 of the Merchant Shipping Act, 1951, is

amended—

(a) by the substitution for subsections (1) and (2) of the following

subsections, respectively:

(1) If the Authority is of opinion that an
appeal to a court of survey involves a question of
construction or design or of scientific difficulty or an

important principle, it may request the Minister to refer the

appeal to one or more experts approved by the Minister and
selected by agreement between the Authority and the

appellant, or, in default of any such agreement, by the
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Minister, and thereupon the appeal shall be determined by

such experts instead of by the court.

(2}  The [Authority] Minister, if the appellant
in any appeal so requests and gives security to the
satisfaction of the [Authority] Minister to pay any relative
costs, shall refer the appeal to one or more experts selected

in terms of subsection (1)."; and
(b) by the substitution for subsection (5) of the following subsection:

"(5) If an appeal is referred under subsection
(1) to more experts than one, the [Authority] Minister shall

appoint one of them as presiding officer.".

Substitution of section 286 of Act 57 of 1951, as amended by section

22 of Act 18 of 1992

18. The following section is substituted for section 286 of the

Merchant Shipping Act, 1951,:
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"Transmission to Minister of record and decision of court of

marine enquiry, maritime court, or court of survey

286. (1) The presiding officer of a court of marine
enquiry, maritime court of court of survey or body of experts to
whom an appeal has been referred under section [two hundred
and eighty-two] 282, or, if an appeal has been referred to only one
expert that expert shall, at the conclusion of the investigation or
hearing transmit to the [Authority] Minister the notes of evidence
and as many copies as the [Authority] Minister may require of the
record of the proceedings and the report and decisions; and any
member of the court or any one of the experts who dissents from
any decision may attach to the record his written reasons for so
dissenting, and the presiding officer shall transmit such written

reasons with the record.

(2) When the investigation affects a master or
member of the crew of a ship other than a South African ship the
[Authority] Minister shall transmit a copy of the court’s finding or
decision, together with the notes of the evidence, to the proper

authority in the country where the ship is registered.".
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Amendment of section 313 of Act 57 of 1951, as substituted by

section 27 of Act 18 of 1997

19.  Section 313 of the Merchant Shipping Act, 1951, is amended

by the substitution for subsection (3) of the following subsection:

"(3) Every person [who, being the master of a
ship involved in a collision, fails to comply with the provisions
of section 258(1) or] who, being the master of a ship to which any
provision of the collision regulations applies, without reasonable
cause contravenes or fails to comply with that provision, shall on
conviction be liable to a fine, or imprisonment for a period not

exceeding two years.".

Amendment of section 325 of Act 57 of 1951, as amended by section

2 of Act 5 of 1998

20. Section 325 of the Merchant Shipping Act, 1951, is

amended—

(a) by the substitution for the words preceding paragraph (a) of the

following words:

“The [Authority] Minister may—"; and
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(b) by the substitution for the words following paragraph (b) of the

following words:

"on such conditions as to [it] the Minister appear proper:
Provided that if the owner of any ship, share or goods
referred to in paragraph (a) accepts such conditions he shall
not thereafter be entitled to institute or maintain any action or
other proceedings for damages on account of the detention,

seizure or forfeiture.”.

Amendment of section 355A of Act 57 of 1951, as inserted by section

31 of Act 18 of 1992

21. Section 355A of the Merchant Shipping Act, 1951, is
amended by the substitution for paragraphs (a) and (b) of subsection (1) of

the foliowing subsections, respectively:

"(a) an employer [may] shall appoint a safety officer, a safety
appointee and a safety committee in the manner prescribed
by regulation;

(b) a group of employees [may] shall from their number elect a
safety representative in the manner prescribed by

regulation.”.
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Amendment of section 356 of Act 57 of 1951, as amended by section
42 of Act 30 of 1959, section 59 of Act 40 of 1963, section 11 of Act 5
of 1976, section 6 of Act 24 of 1974, section 19 of Act 3 of 1982,
section 9 of Act 25 of 1985, section 32 of Act 18 of 1992, section 7 of
Act 16 of 1995, section 15 of Act 23 of 1997, section 2 of Act 5 of

1998, section 27 of Act 57 of 1998 and section 60 of Act 58 of 1998

22. Section 356 of the Merchant Shipping Act, 1951, is

amended—

(a) by the insertion after paragraph (xxii) of subsection (1) of the

following paragraph:

"(xxiiA) prescribing the minimum benefits to be provided and

the other requirements to be met by the insurance or

other financial security to be maintained in terms of

section 189C;";

(b) by the substitution for paragraph (xliG) of subsection (1) of the

following paragraph:

"(xliG) as to the duties of owners, masters, [and] employers

and employees;"; and

(c) by the insertion after paragraph (xliG) of subsection (1) of the

following paragraph:



STAATSKOERANT, 15 APRIL 2009 No. 32101

41

"(xliH) providing for the granting by the Minister or another

specified person, on such terms (if any) as the

Minister or other person may specify, of exemptions

from specified provisions of the requlations for classes

of cases or individual cases, and for the alteration or

cancellation of exemptions so granted;".

Amendment of section 1 of Act 58 of 1998

23. Section 1 of the Ship Registration Act, 1998, is amended by
the substitution in subsection (1) for the definition of "small vessel" of the
following definition:

" 'small vessel' has the meaning it has in section 2(1) of the

Merchant Shipping Act, 1951;".

Short title and commencement

24. ) This Act is called the Merchant Shipping and Ship

Registration Amendment Act, 2009.

(2) This Act commences on a day fixed by the President

by proclamation in the Gazette.






