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INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA

"DRAFT CALL TERMINATION REGULATIONS, 2014"
PURSUANT TO SECTION 67(8) OF THE ELECTRONIC

COMMUNICATIONS ACT NO..36.-OF 2005,..AS-AMENDED

I, Stephen Mncube, Chairperson of the Independent Communications
Authority of South Africa hereby publish the draft Regulations set out in
the Schedule in terms of section 4 read with sections 4 7(b) and 67(8) of
the Electronic Communications Act No 36 of 2005, as amended.

These regulations are to
publications:

be read with reference following

Government Gazette .33121
Regulations)
Government Gazette 33698 of 2010 - (Call Termination Regulations
2010/11)

of 2010 - (Draft Call Termination

Stakeholders have until 19 September 2014 to submit comments on this
regulation to marketreview20140icasa.ora.za

Dr Stephen Mncube
Chairperson
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SCHEDULE

"DRAFT CALL TERMINATION REGULATIONS, 2014"
PURSUANT TO SECTION 67(8) OF THE ELECTRONIC

COMMUNICATIONS ACT NO. 36 OF 2005, AS AMENDED

1. DEFINITIONS

In these Regulations, unless the context indicates otherwise, a word or
expression to which a meaning has been assigned in the Electronic
Communications Act, 2005 (Act No. 36 of 2005) as amended; or the
Independent Communications Authority of South Africa Act (Act No. 13 of
2000), as amended has the meaning so assigned, and the following words
and expressions shall have the meaning set out below:

"Authority" means the Independent. Communications Authority of South
Africa;

"the Act" means the Electronic Communications Act, 2005 (Act NO 36 of
2005), as amended;

"BON" means: between a ON geographic area code as specified in the
Numbering Plan Regulations

"ECNS" means an electronic communications network service as, defined
in the Act;

"ECS" means an electronic communications service as defined in the Act;

"ICASA Act" means the Independent Communications Authority of South
Africa Act, 2000 (Act No 13 of 2000), as amended;

"Reference Interconnection Offer" or "RIO" means a document,
approved by the Authority, setting out the standard terms and conditions
for interconnection agreements;

"SMP" means significant market power as stipulated in section 67(5) of
the Act;

"WON" means within a ON geographic area code as specified in the
Numbering Plan Regulations
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2. PURPOSE OF REGULATIONS

The purpose of these Regulations is to modify the pro-competitive
conditions imposed by the Authority to remedy market failure in the
wholesale call termination markets following a review, by the
Authority, of the market determinations contained in regulation 6 of
the Call Termination Regulations, 2010/11.

3. MARKET DEFINITION

Markets are categorised according to the type of service provided to
the end-user and are defined as follows:

(a) Mobile termination markets: The market for wholesale
voice call termination services on the network of each licensee
who offers termination to a mobile location within the Republic
of South Africa.

(b) Fixed termination markets: The market for wholesale voice
call termination services on the network of each licensee who
offers termination to a fixed location within the Republic of
South Africa.

. METHODOLOGY

In determining the effectiveness of competition in the wholesale
voice call termination markets, the Authority has applied the
following methodology:

(a) the identification of relevant markets and their definition
according to the principles of the Hypothetical Monopolist Test,
taking into account the non-transitory (structural, legal, or
regulatory) entry barriers to the relevant markets and the
dynamic character and functioning of the relevant markets;

(b) the assessment of licensees' market shares in the relevant
markets; and

(c) the assessment on a forward-looking basis of the level of
competition and market power in the relevant markets.
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S. EFFECTIVENESS OF COMPETITION

Pursuant to regulation 4 of these Regulations, the Authority has
determined that competition in the wholesale voice call termination
markets, as defined in regulation 3, remains ineffective.

6. SMP DETERMINATION

The Authority declares that each ECNS and ECS licensee that offers
wholesale voice call termination services is dominant and has SMP in
its own market.

. PRO-COMPETITIVE TERMS AND CONDITIONS

(1) The Authority has determined that the following market failures
continue to exist:

(a) A lack of the provision of access.
(b) The potential for discrimination between licensees offering

similar services.
A lack of transparency.
Inefficient pricing.

(2) In .order to address the market failures identified in sub-
regulation (1) above, all licensees must charge fair and
reasonable prices for, wholesale voice call termination consistent
with Annexure A.

(3) Subject to sub-regulation (2), the Authority has determined
that additional pro-competitive terms and conditions are
necessary to correct market failures identified in sub-
regulation(1), which are to be imposed on the following
licensees:

(a) Licensees that benefit from economies of scale and scope
in maintaining a share of total minutes terminated in the
downstream mobile access and call markets with more
than 20% of total minutes terminated to a mobile location.

(b) Licensees that benefit from economies of scale and scope
in maintaining a share of total minutes terminated in the
downstream fixed access and call markets with more than
20% of total minutes terminated to a mobile location.

(4) The Authority has determined that the following licensees have
the characteristics mentioned in sub-regulation (3):
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(5)

(a) Mobile termination markets:
(i) MTN Pty Ltd (MTN)
(ii) Vodacom Pty Ltd (Vodacom)

(b) Fixed termination markets:
(i) Telkom SA SOC Limited (Telkom)

All licensees referred to in sub-regulation (4), must comply with
the following additional pro-competitive terms and conditions:

(a) Publication of a Reference Interconnection Offer (RIO)

(i) Licensees identified in sub-regulation (4) must submit
a RIO to the Authority for approval within forty five
(45) days of promulgation of these Regulations.

(ii) The RIO must comply with the requirements set out
in Annexure B.

(iii) Where the Authority determines that a RIO submitted
by a licensee is not consistent with these regulations,
the Authority must direct the licensee to amend the
relevant terms and conditions of the RIO within a
period determined by the Authority which period must
not exceed thirty (30) days.
Licensees identified in sub-regulation (4) are obliged
to offer interconnection using IP-based protocols.

(v) The RIO will become effective upon approval by the
Authority.
Provided that all requirements in the RIO are met by
both an interconnection seeker and provider, a

request for interconnection based on the RIO must be
concluded within fifteen (15) days of such a request
for interconnection unless otherwise agreed between
the licensees.

(vii) A licensee identified in sub-regulation (4) must
publish the approved version of its RIO on its website
within five (5) days of receiving notice of approval
from the Authority.

(b) Price Control: Cost oriented pricing

For the period 01 October 2014 to 28 February 2018, any
licensee identified in sub-regulation (4) must charge
wholesale voice call termination rates to a mobile or fixed
location as specified in Table 1:
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Table 1: Glide path towards the efficient cost of termination:

Termination
to a mobile
location

Termination to a fixed
location
WON BON

1 October 2014 to 28 February 2015 R 0.20 R 0.12 R 0.19
1 March 2015 to 29 February 2016 R 0.16 R 0.16 R 0.16
1 March 2016 to 28 February 2017 R 0.12 R 0.12 R 0.12
1 March 2017 to 28 February 2018 R 0.08 R 0.08 R 0.08

. SCHEDULE FOR REVIEW OR REVISION OF MARKETS

The Authority will review the market for wholesale voice call
termination services to which these regulations apply, as well as the
effectiveness of competition and the application of pro-competitive
terms and conditions in those markets whenever the Authority
deems it necessary.

CONTRAVENTIONS AND PENALTIES

Any licensee that contravenes regulation .7 of these Regulations is
subject to a fine not exceeding the greater of R 5 000 000 (Five
Million Rand) or 10% of the licensee's annual turnover for everyday
or part thereof during which the contravention continued.

SHORT TITLE AND COMMENCEMENT

These regulations are called .the Call Termination Regulations 2014
and will be effective from 1 October 2014.
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Annexure A:
OBLIGATION

APPLICATION OF THE FAIR AND REASONABLE

1. Principles of implementation of fair and reasonable obligation

1.1. For the purposes of regulation 7(2)(a), "fair and reasonable
prices" are rates that are equivalent to the cost-oriented rates
imposed on the licensees identified in regulation 7(4).

1.2. Licensees must charge the following rates:

1.2.1. Reciprocal rates with the rate set for MTN and
Vodacom if these licensees offer termination to a
mobile location within the Republic of South Africa;

1.2.2. Reciprocal rates with the rate set for Telkom if these
licensees offer termination to a fixed location within
the Republic of South Africa;

Licensees not listed in regulation 7(4)(a) may charge higher
termination rates based on:

2.1. Economies of scale and scope based on the share of minutes
terminated in the relevant market where:

2.1.1, a licensee participates in the , downstream mobile
access and call markets with less than 20% of total
minutes terminated to a mobile location.

2.1.2. a licensee participates in the doWnstream fixed access
and call markets with less than 20% of total minutes
terminated to a fixed location.

2.2. Existing licensees will not qualify for asymmetry after the end
of the glide path specified in regulation 7(5)(b).

2.3. A licensee who qualifies for an asymmetric rate may charge a
maximum rate according to the following tables:
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Table Al: Maximum asymmetric rate for termination to a mobile
location

Asymmetric
termination rate

1 October 2014 to 28 February 2015 R 0.30
1 March 2015 to 29 February 2016 R 0.22
1 March 2016 to 28 February 2017 R 0.16
1 March 2017 to 28 February 2018 R 0.10

Table A2: Maximum asymmetric rate for termination to a fixed
location

WON BON

1 October 2014 to 28 February 2015 R 0.18 R 0.29
1 March 2015 to 29 February 2016 R 0.22 R_0.22

1 March 2016 to 28 February 2017 R 0.16 R 0.16
1 March 2017 to 28 February 2018 R 0.10 R 0.10
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Annexure B:
Offer ("RIO")

Minimum content of a Reference Interconnection

Those licensees listed in Regulation 7(4) must develop their own RIO for
the Authority's approval. The RIO must among other things include the
following:

1.1. General Legal Principles

Definitions of terms and abbreviations
Requirements concerning the exchange and use of
information for the purpose of interconnection; and
Data exchange formats.

1.2. Initiating Negotiations and Proposing Amendments

Procedure for initiating negotiations as well as that for
amending interconnection agreements, including:

how a request for interconnection is to be made;
to whom a request for interconnection is to be sent; and
the information that needs to be included in the
application.

1.3. Description of Interconnection Services to be provided

List of interconnection services offered;
Full description of each interconnection service; and.
Conditions governing access to services.

1.4. Schedule of Charges for Interconnection Services

Commercial and financial matters, including billing and
collection procedures, and payment terms and conditions;
The full charge for each interconnection service. Where
relevant charges should:

be broken down into or built up from the charges for the
network components;
include an indication of any surcharges;
include an indication of charging unit/s (e.g. per second);

Mechanisms for the review of charges; and
Billing services for third parties, where relevant (e.g. if
operator is billing on behalf of resellers, other ECS or other
ECNS).
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1.5. Technical Characteristics

Comprehensive technical description of the interconnect
interface(s), including the signalling protocol(s) used;
Full details of the availability and location of points of
interconnection;
Description of the physical arrangements for interconnection;
Description of traffic routing arrangements;
Details regarding access to numbers by the parties
Requirements to ensure network security or integrity;
The quality availability, security, efficiency, and
synchronization of the services provided.

1.6. Arrangements for the Establishment of Interconnection

Conditions governing service provision;
Traffic forecasting requirements and arrangements;
Arrangements for testing the operation of interfaces and the
interoperability of services;
Fault management procedures (recording and clearing); and
Conditions governing bank guarantees.

1.7. Other Legal and Procedural Issues

Provisions on procedures for review, termination,
amendment of interconnection agreements;
Limitation of liability and indemnity between licensees;
Penalty clauses; and
Dispute resolution arrangements and procedures, including
the tight of either party to request the _Authority to intervene
to resolve a dispute.

and
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Explanatory Note
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1. Introduction

The Authority's Vision is to "Bridge the Digital Divide" and Mission is to "Ensure
the provision of high quality electronic communication services at affordable
prices."

One of the tools available to the Authority in achieving this is to "Promote
competition within the ICT Sector."1

The Authority conducted a market review of the provision of wholesale voice call
termination services in 2010 under the ECA, culminating in the Wholesale Voice
Call Termination Regulations of October 2010. In these Regulations the Authority
determined that the defined markets were ineffectively competitive and identified
the following market failures:

"A lack of the provision of access
The potential for discrimination between licensees offering similar
services
A lack of transparency
Inefficient pricing. '2

The Authority imposed the following pro-competitive terms and conditions on all
licensees to rectify the above market failures:

(a) Compliance with the provisions of the Interconnection Regulations (of
2010).

(b) Compliance with the Compliance Manual Regulations.
(c) Charge. fair and reasonable prices for wholesale voice call termination.

Additional pro-competitive remedies in the form of price control (cost-oriented
pricing), publication of a reference interconnect offer and the imposition of
accounting separation and cost accounting obligations were imposed on MTN,
Vodacom and Telkom.3

This note outlines the review of the 2010 Regulations that the Authority has
conducted in terms of Section 67(8) of the ECA. It is structured as follows:

An outline of the process followed
A review of the
o 2010 market definition determinations
o methodology applied to review the effectiveness of competition in the

defined markets

1 Object 2(f) of the Electronic Communications Act, no 36 of 2005, as amended (the "ECA")
2 GG 33698: Regulation 7(1)
3 GG 33698: Regulation 7(2) to 7(5)
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o determination of Significant Market Power (SMP)
o pro-competitive terms and conditions

® The Authority's draft determinations for 2014-2018.

2. An outline of the process followed

The Authority initiated a review of the 2010 Regulations in June 2013 with the
publication of a questionnaire on 10 June 2013.

The Authority subsequently published draft Regulations on 11 October 20134 and
final Regulations on 4 February 2014.5

On 12 February 2014 MTN lodged papers before the South Gauteng High Court
seeking a review application on an urgent basis. MTN was subsequently joined by
Vodacom on 25 February 2014. The South Gauteng High Court ruled on. 31 March
2014 that the regulations were "invalid and unlawful" and instructed the Authority
to redo the review of the 2010 Regulations. 6

ICASA's public consultation process included the following:

An industry workshop to develop discuss the questionnaires used a_s the
basis for data collection as inputs to the financial models.

Individual meetings with operators to discuss the data Nalidation, cost,
standards, the assumptions used in the developing the cost models and
principles informing asymmetry.

Draft briefing notes were published on the assumptions and asymmetry prior to
consultations to enable informed. The table below outlines the consultation
process.

The Authority received responses to the questionnaires from 74 licensees.
However, only five licensees complied with the requirements of the
questionnaires.

4 GG 36919
5 GG 37295
6 Judgement of the South Gauteng High Court: Section 124(iii), page 48
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In summary, the process followed by the Authority is shown below:

Action Date Deadline
(a) Release of Questionnaires seeking both

market and cost related information
21 May 2014 20 June 2014

(b) Industry Workshop to clarify how to
answer the questionnaires

23 May 2014 -

(c) Receipt of Questions of Clarity on the
questionnaires from the industry

28 - 30 May 2014

(d) Responses published as FAQs on the
ICASA website and sent to relevant
licensees

5 June 2014
Ongoing as

queries arise

(e) Clarification Meetings (Individual) with
regard to information required by the
Authority

11 - 12 June

(f) Extension of submission date 19 June 2014 23 June 2014
(g) Data validation meetings with licensees

that responded to the questionnaires.
-9 July 2014

(h) Further extension for submission of
information

11 July 2014 14 July 2014

(i) Receipt of additional information from
licensees and analysis thereof by the
Authority'

24 June 2014 to 04
September 2014

23 June 2014

(j) Briefing Note on Cost. Standards For Call
Termination

18 August 2014

(k) Briefing note on asymmetry in mobile
and fixed wholesale voice call
termination

27 August 2014

2.1. Operator Access to the Top-Down and Bottom-Up Models

ICASA used a three-pronged method to derive the appropriate rates for call
termination in the mobile (Market 1) and fixed line (Market 2) markets in
accordance with the 2010 Call Termination regulations. These included,

Top down models that used operator specific information

Bottom-up models based on efficient operators

Benchmarking

The multi-pronged approach was used for quality assurance.

Despite three extensions to submit information some licensees did not submit adequate information by the
deadlines
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ICASA considered the outcome of both the top down and the bottom up models in
determining the suitable termination rates for South Africa.

1. The Top-Down cost modelling approach is based on financial accounting
information and employs a stepwise allocation for direct and indirect costs
to services.

2. The Bottom-Up cost modelling approach is based on a planned network
investment required to meet demand (e.g. traffic, coverage and
subscribers). Bottom-Up cost models have a direct reference to actual or
hypothetical network structures.

The Authority used operator-specific data to model the cost of termination using
the Top Down approach. As agreed during the industry workshop of 23 May 2014,
the Authority gave operators access to their specific top down models. As part of
the consultative process, operators were able to cross check inputs that the
Authority used and the correctness thereof

As indicated, during the May 2014 workshop, it was not able to provide the.
Bottom-Up model due to the fact that the model was going to use confidential
operator-specific data protected in terms of Section 4D of the ICASA Act. The data
used was derived from the operator's submitted data and used in the calculations.
Instead, ICASA committed to sharing the assumptions underpinning the model
and the results thereof, which it did in August 2014.

The data is generalized and in some cases provide. d in ranges due to the sensitive
and confidential nature of the data It is not possible to disaggregate the model
unless it is provided as a shell, which in the Authority's view, would not be usefully
manipulated.

The model utilizes assumptions that allow for sensitivity analyses. Operators
provided comments. These were considered and adopted where relevant. Other
technical comments received close to the date of publication of the draft
regulations are still being considered.
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3. Review of 2010 Call Termination Regulations

This section is structured to outline the Authority's position on each regulation of
the 2010 Regulations published on 29 October 2010.

3.1. Regulation 3: Market Definition

Regulation 3(2) of the 2010 Call Termination Regulations provided a definition of
the relevant markets:

(2) These markets are categorised according to the type of service provided to
the end-user and are defined as follows:

(a) Market 1: The market for wholesale voice call termination services to
a mobile location on the network of each licensee who offers such a
service within the Republic.

(b) Market 2: The market for wholesale voice call termination services to
a fixed location on the network of each licensee who offers such a
service within the Republic, consisting of

i. The market segment for wholesale voice call termination to a fixed
location within an ON geographic area code; and
The market segment for wholesale voice call termination to a fixed
location between ON geographic area codes.

The Authority outlined the rationale for these market definitions in Section 1 of
the Explanatory Note for the draft. Call Termination Regulations, published on 16
April 20109 and Section 2.2 of the Explanatory Note for the final Call Termination
regulations, published on 29 October 2010.9

The Authority's determination is that there is no change in:

wholesale demand-side substitution;
wholesale supply-side substitution;
retail demand-side substitution1°;
retail supply-side substitution; and
common pricing constraints11

8 GG 33121
9 GG 33698
10 The Authority acknowledges the increasing presence of Over The Top (OTT) VolP services on both fixed and
mobile networks (e.g. Viber, Facebook Messenger, Truphone, WhatsApp and Skype). However the Authority's
draft determination is that these services do not yet affect the definition of the market for call termination owing to
the limited penetration of devices and sufficient quality access to the internet.
11 See Section 1 of GG 33121, pages 22-48
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However, the Authority has reviewed its position on the geographic nature of the
service. According to the 2010 determination was that there were two distinct
geographic markets for termination to a fixed location based on near-end and far-
end handover within and between the ON geographic area codes of the National
Numbering Plan.12

The introduction of IP-based networks and packet-switching of traffic (both voice
and data) removes the dedicated flow of traffic over specific network links. The
introduction of IP-based networks will in future make this difference less relevant
and therefore the Authority aims to phase out the differences over the course of
the regulatory period. This technological change therefore removes the need to
differentiate between geographic market segments.

The Authority acknowledges that the market for termination is in fact the market
for access to each network. Therefore, the Authority proposes the following
amended market definitions:

Mobile termination markets: The market for wholesale voice call termination
services on the network of each licensee who offers termination to a mobile
location within the. Republic.
Fixed termination markets: The market for wholesale Voice call termination
services on the network of each licensee who offers termination to a fiXed
location within the Republic.

The Authority retains its position that this definition refers to the "logical network
layer" as discussed in GG 33121'3, meaning that termination services are offered
by I-ECS licensees.

3.2. Regulation 4: Methodology

Regulation 4 of the 2010 Regulations specified the methodology used to determine
the effectiveness of competition in the defined market. The Authority stated that
it applied the following methodology:

(a) the identification of relevant markets and their definition according to the
principles of the Hypothetical Monopolist Test, taking into account the non-
transitory (structural, legal, or regulatory) entry barriers to the relevant
markets and the dynamic character and functioning of the relevant
markets;

12 GG 33698, page 20
13 Explanatory Note for the draft Call Termination Regulations, published on 16 April 2010
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(b) the assessment of licensees' market shares in the relevant markets; and
(c) the assessment on a forward-looking basis of the level of competition and

market power in the relevant-markets.

The Authority reviewed the methodology it used in 2010 and finds no need to
amend the specified approach in the review of the markets as per Section 67(8)
of the ECA. Therefore it was applied in the analysis of the effectiveness of
competition in the defined markets for the period 2014-2018.

3.3. Determination of Significant Market Power

The Authority determined in 2010 that "every licensee that offers wholesale voice
call termination services has SMP in its own market "14

The Authority sees no need to change the 2010 determination that each licensee
has 100% significant market power with regard to calls terminating on its own
network.

3.4. Regulation 5: Effectiveness of Competition

The Authority determined in 2010 that competition in the wholesale voice call
termination markets was ineffective. The Authority identified the following market
failures:

A lack of the provision of access
The potential for discrimination between licensees offering similar services
A lack of transparency
Inefficient pricing

The Authority reviewed each determination made on the assessment of
competition below:

3.4.1. Legislative requirements

The definition of significant market power in terms of section 67(5) of the ECA
remains largely unchanged.

3.4.2. Relevant markets

In 2010 the Authority determined that the relevant downstream markets were:

14 Regulation 6 of the 2010 Regulations
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The national retail market for mobile access and calls (mobile retail
market)
The national retail market for fixed line access and calls (fixed retail
market"15

The Authority stated that it would consider the "impact that relevant downstream
retail markets may have on competition.16" The. Authority continued with this
approach throughout its review of each determination made on the assessment of
competition.

3.4.3. Market share of existing firms

The tables below compare the state of the downstream retail markets between
June 2009 and December 2013.

Table 3.1: Retail Mobile Market Shares, by total customer connections originated
voice minutes, and voice revenues, as at December 2013

2009

Ill -

2013

Licensee 1 54 % 42.9 %

Licensee 2 32 % 37.8 %

Licensee 3 14% 17.2 %

Licensee 4 - 2.1 %

Source: analysis of licensee data

. . 0 .. -

. 2009 2013 2009 2013

55 % 56 % 55 % 49,.4 %

36 % 34 % 36'% - 38.7 %

9 % 9:1 % 9 % 9.5 %

1 % 2.4 %

Table 3.2: Retail Fixed Market share by total customer connections, as at 31
December 2013

2009 2013

Licensee 1 99.5 per cent 90.0 per cent

Licensee 2 0.4 per cent 10.0 per cent

Other fixed licensees 0.1 per cent

*Other licensees did not provide information on customer connections.

Source: analysis of licensee data

15 GG 33121: 51
16 ibid
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Both fixed and mobile retail markets still remain highly concentrated despite the
slight decrease in the Herfindahl-Hirschman Index (or HHI) in both markets. The
HHI for mobile decreased from 4151 in 2010 to 3570 in 2013 while HHI for fixed
decreased from 9120 to 8200 during the same period. Typically, a HHI of 1800
and above indicates a market that is highly concentrated.

:?).4.4. Actual and potential existence of competitors

3.4.4.1. Wholesale voice call termination

In 2010 the Authority determined that there are "no actual or potential
competitors in the defined wholesale call termination markets given the technical
and practical constraints to an alternative provider offering call termination
services on a licensee's network".

The Authority discussed the potential for accessing subscribers on other networks
via OTT VoIP technologies in 2010 as well as under Section 3.2 of this note. The
Authority has no evidence to justify changing the 2010 determination and
therefore determines that for the current period, there are no competitors in the
defined markets.

3.4.4.2. Relevant downstream markets

In 2010 the Authority indicated that "potential competition in the retail markets
will largely occur at the service provider layer."The Authority also stated that the
"overall competitiveness of downstream relevant retail markets play little, if any
part, in constraining the prices of wholesale call termination prices."

The Authority sees no need to change the 2010 determination and therefore
determines that for the current period there are no competitors in the defined
markets.

3.4.5.. Level, trends and concentration and history of collusion

3.4.5.1. Wholesale call termination

The Authority retains its position of 2010 that "the possibility of collusion in the
wholesale market is irrelevant for the assessment of competition in the wholesale
call termination market. "17

17 GG 33121: 54
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3.4.5.2. Relevant downstream markets

In 2010 the Authority stated that both relevant downstream retail markets were
highly concentrated. The Authority, as indicated earlier, retains the view that these
downstream markets remain highly concentrated.

3.4.6. Overall size of each of the market participants

3.4.6.1. Wholesale call termination

In 2010 the Authority stated that "the overall size of the operator may influence
the extent to which it can use countervailing buying power to constrain wholesale
call termination rates offered by other licensees18".

The tables below indicate the overall size of each participant with respect to the
termination of voice minutes on their networks

Table 3.3: Share of total minutes terminated on mobile networks

.

2009 2013

Licensee 1 43.0 per cent 45.0 per cent

Licensee 2 42.0 per cent 42.4 per. cent

Licensee 3 14.0 per cent 12.0 per cent

Licensee 4 0.6 per cent

Source: analysis of licensee data

Table 3.4: Share of total minutes terminated on fixed networks

.

2009 2013

Licensee 1 98.0 per cent 90.0 per cent

Licensee 2 2.0 per cent 10.0 per cent

Source: analysis of licensee data. Other licensees did not provide termination data

3.4.7. Control over essential facilities

In 2010 the Authority determined that "the network elements that supply
wholesale call termination do not constitute an essential service19" but that
wholesale call termination represents a "bottleneck service" therefore allowing

is GG 33121: 55
GG 33121: 57
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the service provider to "set the price for call termination above competitive
levels.20"

This reality was one of the reasons why the Authority declared the markets for
wholesale voice call termination to be ineffectively competitive, and prescribed a
price control.

We continue to adopt the same approach as that of the 2010 Call Termination
Regulations in respect Essential Facilities.

3.4. Impact of technological advantages or superiority of a given
market participant

3.4.8.1 Wholesale voice call termination

In 2010 the Authority determined that this factor is not relevant given "absolute
-barriers to entry" and therefore competitors face "no existing or potential
competitors." 21

The Authority :sees no: need to change the 2010 determination and therefore
determines that for the current period under review this factor is not relevant for
the analysis of the effectiveness of competition.

3.4.8.2. Relevant downstream markets

In 2010 the Authority discussed the relatixie importance of spettrum assignment
and particularly the equitable assignment of spectrum. The Authority deterMined
that spectrum allocation does not have a significant impact on the assessment of
competition in the wholesale call termination markets,. but "it may be relevant
when considering the appropriate pro-competitive remedies. 12

A table of spectrum allocations to mobile operators is included below:

20 ibid
21 [bid: 57
22 !bid: 58
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3.4.9. Firms' access to capital markets and financial resources

3.4.9.1. Wholesale Call Termination

In 2010 the Authority determined that this factor is "not considered relevant in
this market'3

The Authority sees no need to change the 2010 determination and therefore
determines that for the current period under review this factor is not relevant for
the analysis of the effectiveness of competition.

3.4.9.2. Relevant downstream markets

In 2010, the Authority referred to the discussion on access to capital markets to
how this may or may not affect countervailing buying power.

In 2014, the Authority determines that access to capital markets plays a role in
determining the effectiveness of competition to the extent that different licensees
face different weighted average costs of capital ("WACC").

However, the Authority does not, at this stage view that access to capital markets
plays a significant role in determining the effectiveness of downstream relevant
markets.

3.4.10. Dynamic rnarket characteristics of the market, including
growth, innovation and products and services differentiation

3.4,10.1. Wholesale Call Termination

In 2010 the Authority was of the view that there were "no significant recent
product innovations or diversification that have impacted .on the effectiveness of
competition in wholesale call termination markets in South Africa".

The Authority acknowledges recent developments such as VoLTE and the
increased presence of OTT VoIP services. Nevertheless, the Authority sees no need
to change the 2010 determination and therefore determines that for the current
period under review this factor is not relevant for the analysis of the effectiveness
of competition.

23 Ibid: 58
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3.4.11. Economies of scale and scope

3.4.11.1. Wholesale call termination

In 2010 the Authority was of the view that economies of scale and scope were not
a relevant factor in the analysis of the effectiveness of competition.24 However,
the Authority did determine that economies of scale and scope as represented by
"a share of total minutes terminated in the respective markets of greater than 25
per cent" were to play a role in the determination of pro-competitive remedies.

In this review, the Authority is of the view that economies of scale and scope are
relevant in the determination of pro-competitive remedies. The Authority's view is
based on the potential significant cost differentials between smaller/late entrants
and operators already conveying significant volumes of traffic.

Accordingly, the Authority has reviewed its previous determination of 2010 and
its draft determination is that economies of scale and scope are relevant in the
assessment of the effectiveness of competition. Further, the criterion has been
reduced from 25% to 20%, in line with international experience.

3.4.12. Nature and extent of vertical integration

3.4.12.1. Wholesale call termination

The Authority determined in 2010 that "a vertierally integrated service provider
may have an advantage over its competitors, as access to sales and supply
markets might be more easily attainable for the integrated firm. Vertical
integration also makes it possible to leverage market power into adjacent markets
(both upstream and/or downstream). 'Q'5.

The Authority sees no reason to amend this determination in 2014.

3.4.12.2. Relevant downstream markets

The Authority discussed the nature and extent of vertical integration in the 2010
review.26 The Authority determined then that this factor was not relevant for
wholesale voice call termination.

24 Ibid: 59
25 GG 33121: 59
26 GG 33121 section 2.3.12 page 59-60
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In view of the way the market has been defined for 2014, the Authority sees no
need to change the 2010 determination that this factor is not relevant for the
assessment of the effectiveness of competition.

3.4.13. Market and regulatory barriers to entry

3.4.13.1. Wholesale call termination

The Authority determined in 2010 that "there are absolute barriers to entry into
the market - which means that the current dominance of firms providing
wholesale call termination is unlikely to be challenged effectively by new
competitors over the time of the current review (2010-2013)."

The Authority retains this view, courtesy of the definition of the market and the
state of technological development today.

3.4.13.2. Relevant downstream markets

In 2010 the Authority determined that the following barriers to entry existed,
amongst others:

Large sunk costs and economies of scale and scope
The regulatory requirement to acquire licences
The need to acquire spectrun-127

Market entry has potentially become more challenging over the period for the
following reasons:

The increasing challenges related to network deployment (delays in the
granting of rights of ways, challenges with property owners etc.)
The lack of availability of spectrum

The Authority therefore retains the 2010 position that absolute barriers to entry
in the downstream relevant market continue to exist.

3.4.14. Countervailing Buying Power

In 2010 the Authority determined that "larger licensees may possess CBP over
smaller fixed and mobile licensees [and that] this is the case even if cost-based
regulation of call termination rates is implemented." The Authority went further

27 Ibd: 60

Page 18 of 27

30 No. 37985 GOVERNMENT GAZETTE, 9 SEPTEMBER 2014

This gazette is also available free online at www.gpwonline.co.za



to state that "no small licensees have CBP that may act as an effective constraint
on wholescale call termination rates offered by large licensees in South Africa28"

The Authority retains this determination based on the relative shares of total
terminated minutes reported by the various licensees.

3.4.15. Conclusions on the assessment of the effectiveness of
Competition

3.4.15.1. Assessment of competition

In 2010 the Authority determined that all the markets as defined in 2010 were
ineffectively competitive.

The Authority's initial view is that the defined markets remain ineffectively
competitive for the following reasons:

The existence of cost differentials based on economies of scale and scope;
and
The continued existence of CBP.

3.4.16. Determination on market failures

In 2010 the Authority identified the following market failures:

A lack of the provision of access
The potential for discrimination between licensees offering similar
services
A lack of transparency
Inefficient pricing29

The Authority's determination is that these market failures continue to exist at
varying levels.

3.5. Regulation 6: Significant Market Power (SMP) Determination

The Authority determined in Regulation 6 of the 2010 regulations that "every
licensee that offers wholesale voice call termination services has Significant Market
Power (SMP) in its own market"3°

28 Ibid: 67
29 See GG 33121: 75-79
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The Authority's determination is that there is no reason to change this
determination given that access to networks is still governed by mutually agreed
interconnection agreements. This means that each licensee has 100% SMP on its
own network. This is above the 45% threshold for dominance defined in the
Competition Act No. 89 of 1998. 31

3.6. Regulation 7: Pro-competition terms and conditions

3.6.1. The nature of pro-competitive remedies

In 2010 the Authority specified its intention to target wholesale remedies to
competition problems and regulate "as deep into the network as possible."
Furthermore the Authority committed to introducing behavioural remedies as a
means of addressing the identified market failures.

The Authority sees no reason to change thiS approach and therefore proposes to
continue the use of behavioural remedies to address any identified market failures
in the markets for wholesale voice call termination services.

3.6.2. A review of the 2010 pro-competitive remedies

The Authority identified two forms of remedies, those that applied to all icensees
offering wholesale termination services and those applicable. to licensees who
"benefitted from economies of scope and more efficient lower band spectrum_" as
specified in Regulation 7.

The general obligations imposed in 2010 were:.

Compliance with the provisions of the Interconnection Regulations
Compliance with the Compliance Procedure Manual Regulations
Obligation to charge fair and reasonable prices for wholesale call
termination32

The specific obligations were imposed on licensees that met the following criteria:

Spectrum allocation: "licensees that have historically benefitted from the
allocation of more efficient lower band spectrum"

31 Section 67(5) of the ECA and Section 7 of the Competition Act of 1998 define the criteria for dominance of a
firm in a market.
32 See Annexure A
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Economies of scale and scope: "licensees that benefit from economies of
scale and scope in maintaining a share of total minutes terminated in the
respective markets of greater than 25 % as of June 2009'33

The specific obligations were imposed on:

Wholesale termination to a mobile location:
o MTN

o Vodacom
Wholesale termination to a fixed location

o Telkom

3.6.3., A review of the general obligations

All licensees are required to comply with the Interconnection Regulations and the
Compliance Procedure Regulations. The Authority retains the obligation to charge
fair and reasonable prices.

3.6.4. A review of the specific obligations

The specific obligations were an obligation to
Develop and publish a Reference Interconnect Offer (RIO);
To charge cost-oriented prices for wholesale call termination services; and
Comply with accounting separation and cost accounting regulations

3.6.4.1. Obligation to publish a RIO

A combination of compliance with the Interconnection Regulations and the
obligation to publish a Reference Interconnection Offer was expected to
substantively lessen the market failures of:

A lack of the provision of access
The potential for discrimination between licensees offering similar services
A lack of transparency34
The Authority holds the view that the obligation to provide a RIO is still a
necessary obligation as minimum traffic and price floor volumes are not
standardised
The need to standardise the practice of bank guarantees or prepayment
option for call termination services
The change in technologies and the adoption of IP-based interconnection,
where the Authority expects that the upfront fixed costs of providing an
interconnection point should have reduced over the past three-year period.

GG 33698: 7
34 For a detailed discussion on the justification for these remedies please see GG 33121: 71-72
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The Authority is further of the view that licensees are obliged to offer
interconnection using IP-based protocols upon on request.

3.6.4.2. Obligation to charge cost-oriented prices

The Authority discussed the competition problems of inefficient pricing on pages
70 and 71 of GG 33121 and does not intend to repeat the discussion here. The
implementation of the cost-oriented remedy in 2010 was to address this concern.

The Authority set the wholesale voice call termination rates based on cost
information submitted by Vodacom, MTN and Telkom (for fixed line services) in
terms of the Charts of Account and Cost Allocation Manual Regulations in terms of
Section 96(1) of the Telecommunications Act of 1997.

The rate for termination to a mobile location (Market 1) was set at Fully Allocated
Cost ("FAC") and rate for termination to a fixed location (Market 2) was set at
Long-Run Incremental Cost. (LRIC)35.

For 2014, the Authority determines that it is proportionate to adopt a single cost
standard applicable to all licensees offering wholesale call termination services.

The Authority takes note of the significant developments in international
jurisdictions as to what best represents the true cost of terminating a voice call in
Calling Party Pays environments. LRIC+ is the most widely adopted cost standard
in the following jurisdictions, including many European, African and Asian marketh.
Increasingly, many jurisdictions are moving to or considering moving to a pure
LRIC cost standard.

3.6.4.3. Determination on the form of LRIC to be used

The Authority considered the two forms of LRIC cost standards namely, pure LRIC
and LRIC+. The fundamental difference between the aforementioned forms of
LRIC is that LRIC+ includes a portion of joint and common costs36 while these
costs are excluded for pure LRIC.

This difference between the two cost standards is illustrated below.

35 Long Run Costing needs to consider the time period in which the service provider can realise capital
investments (or divestiture of capital) in order to increase (or decrease) its productive capacities. In the long
run, all capital inputs, and therefore all costs vary, due to a change in the volume or in the structure of production,
in response to changes in demand. All investments are therefore considered as variable costs in this long run
view as all will require replacement at some time.
36 Joint and Common costs are costs incurred in the provision of two or more increments and are not related to
any one product or service. Source: Charts of Accounts and Cost Allocation Manual Regulations of 2004.
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Figure 3.1: Cost elements of Pure LRIC and LRIC+

A portion of joint
and common
costs is included,

directly linked to
the termination
service is

included

Direct Variable
Costs

Direct Fixed
Costs

Joint Costs

2 3 4

Common Costs

Source: ITU

IP

Pure
LRIC

LRIC
plus

The. Authority determined that the adoption of LRIC+ is the correct proportionate
remedy for the following reasons:

LRIC+ would allow operators to recover a portion of: joint and common costs
incurred in the provision of wholesale voice call termination service through
termination rates.
to ensure continued investment in electronic communications networks in
South. Africa.
to correct the imbalances created in 2010 wherein the 2010 Call termination
Regulations applied different cost standards to different markets37, viz.
fixed and mobile.
to ensure a smooth transition from a Fully Allocated CoSt standard _used in
2010 to an eventual cost standard of pure LRIC.
During this regulatory period, the Authority considered a move to pure LRIC
as potentially too harsh and LRIC+ was a better transitory measure for the
current period.

3.6.4.4. The efficient cost of wholesale call termination services

The. Authority has determined the cost of providing a wholesale call termination
service to a mobile and fixed location through a combination of top-down financial
cost modelling and a bottom-up network engineering model. The top-down model
is aimed at establishing the true costs as experienced by existing licensees
regardless of efficiencies.

37 The mobile termination rate was set at Fully Allocated Cost while the fixed line termination rate was set on a
Long-Run Incremental basis.
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The bottom-up model is aimed at establishing the hypothetically efficient cost of
providing a wholesale call termination service.

These figures have been determined in consultation with all those licensees who
submitted cost information as per the information request issued on 21 May 2014.

The Authority determines that it is proportionate to introduce a glide-path from
the current termination rates to the actual cost of termination. The table below is
the Authority's proposed glide-path.

Table 3.6: Glide path towards the efficient cost of termination

Period

Termination to a
mobile location

Termination to a fixed
location

WON BON

1 October 2014 to 28 February 2015 R 0.20 R 0.12 R 0.19

1 March 2015 to 29 February 2016 R 0.16 R 0.16 R 0.16

1 March 2016 to 28 February 2017 R 0.12 R 0.12 R 0.12

1 March 2017 to 28 February 2018 R 0.08 R 0.08 R 0.08

The: table indicates that there is a gradual move from the two-tier terrnination rate
determination of 2010 for termination to a fixed location towards a single
termination rate in the final year of the glide-path, to be in line with the revised
market definition.

3.6.4.5. Asymmetry

The Authority has determined that economies of scale and scope and. CBP remain
a cause of market failure. The Authority determines that a further and final period
of asymmetric termination rates, based on cost differentials is required.

The Authority has revised its qualification criteria for asymmetry, based on
economies of scale and scope, from 25% of total terminated minutes to 20% of
total terminated minutes in line with global practice.

It is no longer of the view that spectrum should be used as a qualification criterion
for asymmetry.
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Cost differentials were determined by modelling the top-down and bottom up costs
of providing call termination services of a licensee with less than 20% of total
terminated minutes. 38

The Authority has determined that the following licensees may claim asymmetry:

a licensee that participates in the downstream mobile access and call
markets with less than 20% of total minutes terminated to a mobile
location, as of 31st December 2013
a licensee that participates in the downstream fixed access and call markets
with less than 20% of total minutes terminated to a fixed location,39, as of
31st December 2013

The tables below indicates the Authority's proposed provisions for asymmetry

Table 3.7: Maximum asymmetric rate for termination to a mobile location

Asymmetric
termination rate

1 October 2014 to 28 February 2015 R 0.30
1 March 2015 to 29 February 2016 R 0.22
1 March 2016 to 28 February 2017 R 0.16
1 March 2017 to 28 February 2018 R 0.10

Table 3.13: Maximum asymmetric rate for termination to a fixed location

WON BON

1 October 2014 to 28 February 2015 R 0.18 R 0.29

1 March 2015 to 29 February 2016 R 0.22 R 0.22

1 March 2016 to 28 February 2017 R 0.16 R 0.16

1 March 2017 to 28 February 2018 R 0.10 R 0.10

38 The Authority is not considering any of the current mergers/transactions currently under review by both the
Authority and the Competition Commission.
99 The Authority retains its determination that VoIP services remain classified as a fixed services
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Annexure A: APPLICATION OF THE FAIR AND REASONABLE OBLIGATION

1. Principles of implementation of fair and reasonable obligation

For the purposes of regulation 7(2), "fair and reasonable prices" are
rates that are equivalent to the cost-oriented rates imposed on the
licensees identified in regulation 7(3).

1.2. A licensee must charge the following rates:

1.2.1. Reciprocal rates with the rate set for MTN and Vodacom
if that licensee offers termination to a mobile location
within the Republic of South Africa

1.2.2. Reciprocal rates with the rate set for Telkom if that
licensee offers termination to a fixed location within the
Republic of South Africa

Licensees not listed in regulation 7(4) may charge higher termination rates
based on:

2.1. Economies of scale, and scope based on the share of minutes
terminated in the relevant market where:

a licensee participates in the downstream mobile access
and call markets with less than 20% of total minutes
terminated to a mobile location as of 31 December 2013.

2.1.2. a licensee participates in the downstream fixed access
and call markets with less than 20% of total minutes
terminated to a fixed location40 as of 31 December 2013.

2.2. However, ICASA may maintain asymmetry for a longer period for
operators whose share of terminating minutes is below 10% after
March 2018.

2.3. A licensee who qualifies for an asymmetric rate may charge a
maximum rate according to the following tables:

4° The Authority retains its determination that VoIP services remain classified as a fixed services
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Table Al: Maximum asymmetric rate for termination to a mobile location

Asymmetric
termination rate

1 October 2014 to 28 February 2015 R 0.30
1 March 2015 to 29 February 2016 R 0.23
1 March 2016 to 28 February 2017 R 0.16
1 March 2017 to 28 February 2018 R 0.10

Table A2: Maximum asymmetric rate for termination to a fixed location

WON BON

1 October 2014 to 28 February 2015 R 0.18 R 0.29

1 March 2015 to 29 February 2016 R 0.20 R 0.20

1 March 2016 to 28 February 2017 R 0.16 R 0.16

1 March 2017 to 28 February 2018 R 0.10 R 0.10
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NOTICE - CHANGE OF TELEPHONE NUMBERS: GOVERNMENT PRINTING WORKS

As the mandated government security printer, providing world class security products and services,

Government Printing Works has adopted some of the highly innovative technologies to best serve its

customers and stakeholders. In line with this task, Government Printing Works has implemented a

new telephony system to ensure most effective communication and accessibility. As a result of this

development, our telephone numbers will change with effect from 3 February 2014, starting with

the Pretoria offices.

The new numbers are as follows:

Switchboard : 012 748 6001/6002

Advertising 012 748 6205/6206/6207/6208/6209/6210/6211/6212

Publications Enquiries : 012 748 6052/6053/6058 GeneralEnquiries@gpw.gov.za

Maps : 012 748 6061/6065 BookShop@gpw.gov.za

Debtors : 012 748 6060/6056/6064 PublicationsDebtors@gpw.gov.za

Subscription : 012 748 6054/6055/6057 Subscriptions@gpw.gov.za

SCM 012 748 6380/6373/6218

Debtors 012 748 6236/6242

Creditors 012 748 6246/6274

Please consult our website at www.gpwonline.co.za for more contact details.

The numbers for our provincial offices in Polokwane, East London and Mmabatho will not change at

this stage.
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