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IMPORTANT
Information

from Government Printing Works

Dear Valued Customers,

Government Printing Works has implemented rules for completing and submitting the electronic Adobe Forms
when you, the customer, submits your notice request.

Please take note of these guidelines when completing your form.

GPW Business Rules

1. No hand written notices will be accepted for processing, this includes Adobe
forms which have been completed by hand.

2. Notices can only be submitted in Adobe electronic form format to the email submission
address submit.egazette@gpw.gov.za. This means that any notice submissions not on an Adobe electronic
form that are submitted to this mailbox will be rejected. National or Provincial gazette notices, where the 295
or Z95Prov must be an Adobe form but the notice content (body) will be an attachment.

3. Notices brought into GPW by "walk-in" customers on electronic media can only be submitted in Adobe
electronic form format. This means that any notice submissions not on an Adobe electronic form that are
submitted by the customer on electronic media will be rejected. National or Provincial gazette notices, where
the 795 or Z95Prov must be an Adobe form but the notice content (body) will be an attachment.

4. All customers who walk in to GPW that wish to submit a notice that is not on an electronic Adobe form will be
routed to the Contact Centre where the customer will be taken through the completion of the form by a GPW
representative. Where a customer walks into GPW with a stack of hard copy notices delivered by a
messenger on behalf of a newspaper the messenger must be referred back to the sender as the submission
does not adhere to the submission rules.

5. All notice submissions that do not comply with point 2 will be charged full price for the notice submission.

6. The current cut-off of all Gazette’s remains unchanged for all channels. (Refer to the GPW website for
submission deadlines — www.gpwonline.co.za)

7. Incorrectly completed forms and notices submitted in the wrong format will be rejected to the customer
to be corrected and resubmitted. Assistance will be available through the Contact Centre should help be
required when completing the forms. (012-748 6200 or email info.egazette @gpw.gov.za)

8. All re-submissions by customers will be subject to the above cut-off times.

9. All submissions and re-submissions that miss the cut-off will be rejected to the customer to be submitted with
a new publication date.

10. Information on forms will be taken as the primary source of the notice to be published. Any instructions that
are on the email body or covering letter that contradicts the notice form content will be ignored.

You are therefore advised that effective from Monday, 18 May 2015 should you not comply with our new rules
of engagement, all notice requests will be rejected by our new system.

Furthermore, the fax number 012- 748 6030 will also be discontinued from this date and customers will only be
able to submit notice requests through the email address submit.egazette @gpw.gov.za.

government
printing

Department:
Government Printing Works eGa eﬂe . .‘ . .
REPUBLIC OF SOUTH AFRICA [ . . .

This gazette is also available free online at www.gpwonline.co.za




STAATSKOERANT, 22 DESEMBER 2015 No. 39560 3

DISCLAIMER:

Government Printing Works reserves the right to apply the 25% discount to all Legal and
Liquor notices that comply with the business rules for notice submissions for publication
in gazettes.

National, Provincial, Road Carrier Permits and Tender notices will pay the price as
published in the Government Gazettes.

For any information, please contact the eGazette Contact Centre on 012-748 6200 or
email info.egazette@gpw.gov.za
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GENERAL NoTICES ® ALGEMENE KENNISGEWINGS

ECONOMIC DEVELOPMENT DEPARTMENT
NOTICE 1228 OF 2015

This Guideline is drafted by the Commission in terms of Section 79(1) of the Competition Act
No. 89 of 1998. This is the final draft for comments.

Written comments must be submitted to: SeemaN@compeom.co.za.

Enquiries: Ms Seema Nunkoo at (012) 394 3203 or email at SeemaN@compcom.co.za
i Deadiine for submissien of comments: Friday, 29 January 20186, 17h00 {SA time}
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1. PREFACE

1.1,

1.2.

1.3.

These guidelines have been prepared in terms of section 79(1) of the Competition Act No.
89 of 1898 (as amended) (“the Act”) which provides that th Competition Commission

("Commission”) may prepare guidelines to indicate its o] ‘approach on any matter

falling within its jurisdiction in terms of the Act.

These guidelines seek to provide guidance on the Commissi pproach to analyzing

sion is likely to follow and the types of

mergers by indicating the approach that the C

information that the Commission may rec vhen evaluating public rest grounds in

terms of section 12A(3) of the Act.

The Commission recognizes that merger ana!yé; lependent on the facts of a specific

case and, as a resull, these g es. should interpreted as preventing the

Commission from exercising ifs mation, or assessing other

factors not indicated i

This gazette is also available free online at www.gpwonline.co.za
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2. DEFINITIONS

The following terms are applicable to these guidelines —

2.1, “Acquiring Firm” means an acquiring firm as defined in section 1)) of the Act;

2.2. “Act” means the Competition Act No. 89 of 1998, as am
2.3. "Commission™ means the Competition Commis

2.4, "CAC” means Competition Appeal Cagr‘t:

2.5. “Negative competition finding” means a merger is iikeﬁ;’fo lead t0 a

substantial prevention or lesseni

2.6. “Positive competition finding

rger is not likely to lead o a

e Small Business Act;

il Business Act, 102 of 1996;

This gazette is also available free online at www.gpwonline.co.za
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3. INTRODUCTION

3.1. In the preamble to the Act, i is recognized that the South African economy must be open
fo greater ownership by a greater number of South Africans and that an efficient,
competitive economic environment, balancing the interests of workers, owners and

consumers and focused on development, will benefit all South:Alricans.

3.2. With this in mind, the competition authorities are obliged in terms of section 12A(1) of the

Act o consider both the impact that a proposed

2 on competition in a

uested. The Commission may also not be able to take an
absence of such required information.

' Para 103 of BB investment Company (Ply) Lid and Adcock Ingram Holdings (Pty) Ltd (Case:18713)

This gazette is also available free online at www.gpwonline.co.za
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4. OBJECTIVES

4.1. These guidelines seek to provide guidance regarding the Commission's analysis of
mergers by indicating the approach the Commission is likely to follow and the types of
information that the Commission may require when svaluating the public interest
considerations in terms of section 12A(3) of the Act. '

5. LEGISLATIVE FRAMEWORK

5.1. These guidelines have been prepared in te section 79 of the
that:

{1} The Competition Commission guidelines to indicate the

Commission’s policy approach to any matter s jurisdiction in terms of the Act.

sideration, the Commission may approve the mearger
blic interest conditions or prohibit the merger on public interest

5.3. Seclion 124 bf-- e Act, sets out the manner in which the Commission is required to
consider a proposed merger.

‘(1) Whenever required fo consider a merger, the Competition Commission or
Competition Tribunal must initially determine whether or not the merger is likely to

This gazette is also available free online at www.gpwonline.co.za
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substantially prevent or lessen competition, by assessing the factors set out in
subsection (2}, and —

{a} If it appears that the merger is likely to substantially prevent or lessen compatition,
then determing —

{i} Whether or not the merger is likely to result in an téc'hnoiagicai, efficiency or
other pro-competitive gain which will be greater than, and off-set, the effects of

any pravention or lessening of competition sult or is likely to result

from the merger, and would not likely be

g?éai, gfficiency or pro-competitive gains that
the negative competitive effects, and whether there are any
rest considerations that could justify permitting or refusing

5.5. With respect to the public interest enquiry itself, there are two lines of enquiry that follow
from the above. In the first line of enquiry, following from a negative competition finding,
the Commission must determine whether there are any substantial positive public interest

o

This gazette is also available free online at www.gpwonline.co.za
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grounds that could justify the approval of the anti-competitive merger. This means that the
Commission could approve an anti-competitive merger if there are substantial merger
specific positive public interest grounds that justify the approval of the merger. This
requires a balancing of competition and public interest issues and is dealt with on a case
by case basis.

5.6. In the second line of enguiry, following from a pos compstition finding, the

Commission is required to consider whether the me any substantial negative

5.7.

58. The genergl h that the Commission will follow and the information that the

Commission kely to require relating to each of the above public inferest

considerations is discussad bslow.

This gazette is also available free online at www.gpwonline.co.za
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6. GENERAL APPROACH TO ASSESSING PUBLIC INTEREST PROVISIONS

6.1.

8.1.1.

. determine whether such effect, if any, is

The Commission in general will adopt the following steps when analysing each of the

above public interest provisions:

determine the likely effect of the merger on the listed public interest grounds;

. determine whether such effect, if any, is merger spegific. Merger specific or merger

specific effect is a public interest effect that is caus

d 1o, or resulis or arises

from, the merger.

’er a likely negative effect in the
sacond line of enguiry can be it in the approval of the merger,

with or without conditions; and

'E ni-competitive merger. In such an instance, the merging parties will

be given the nity to substantiate the substantial positive effects on public interest,

2 Section 12A 1(b) of the Act.

This gazette is also available free online at www.gpwonline.co.za
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6.4,

6.5.

In the second line of enquiry following from a positive competition finding, the
Commission will determine what the public interest effects are. If the public interest
effects are positive, then the enquiry will stop. The Commission is likely to approve such
a merger without conditions.

Following from a positive competition finding and if the public interest effects are

negative, the Commission will proceed to determine wh hese are merger speacific

and substantial. If such effects are merger specific a _ tantial, the merging parties

the merger depending on the substantiality of th ic interest effects.

This gazette is also available free online at www.gpwonline.co.za
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7. THE EFFECT ON A PARTICULAR INDUSTRIAL SECTOR OR REGION

7.1,

7.2.

i general, when assassing the likely effect of 2 merger on a particular industrial sector
or region, the Commission will consider the entire value chain within the relevant sector

or region.

As a general approach, when assessing the impact « merger on a particular

indusirial sector or region, the Commission will perform
Step 1

Step 2:

Step 3:

Step 4:

likely negative effect in the second line of
may lead to the approval of the merger, with

This gazette is also available free online at www.gpwonline.co.za
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7.21.1. o this regard, the Commission may consider infer alia the following:

a.

7.2.3.1. When:

impact on local production or manufacturing, for example, closure of existing local
production facilities or opening of new production facilities and/or substitution of

locally produced goods with imports.

impact on local or regional supply chains, includv' rmination of supply or

development of local supply chains.

impact on important social projects, and ugh rams that confribute to

uplifiment of the region or sector,

impact on local resources or inputs merger resuls in

ssing the substantiality of the effect on a particular industrial sector or
region, the Commission will in general consider the following factors:

the importance and strategic nature of the relevant products to the sector or
region, and of the sector or region to the broader economy.

e

This gazette is also available free online at www.gpwonline.co.za
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b. the importance {o a sector or region of social projects and upliftment programs
undertaken by the firms;

C. the extent of the consequences on the sector and related sectors in the entire
value chain;

d. whether the secfor in question involves or inﬁueqces any constitutionally

entrenched rights;

e. whether the merger impedes or contribule ds any public policy goals

that are relevant to that sector or region;

a. whers the ramifi
market under co

and sector;
erge . wredls public policy goals that would
ces for the sector as a whole:

effect must be of such magnitude and scale that if
i, would be irreversible and cannot be undone.

7.2.4. Step 4. Cy

fine of enguiry arguments for the justification of negative public interest effects in the

second line of enguiry which may result in the approval of the merger, with or without

conditions.

This gazette is also available free online at www.gpwonline.co.za
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7.2.4.1. The Commission will provide an opportunity to the merging parties fo substantiate
positive effects to justify the approval of a merger given the substantial negative
effects arising from the merger on an industrial sector or region.

7.2.4.2. The Commission may consider any public interest arguriient in justification of the

substantial negative effect arising as a result of the nerger on an industrial sector or

ragion.

7.24.3. Types of arguments that the Commission may consider in justi the approval of

the merger include, inter alia, merger-specific investment and/ creation in

another sector or region.

7.2.5. Step 5: Determining the appropfiate remedy to 2ss any likely negative effect on the

indusirizl sector region

7.2.5.1.

The Commission

on to continue sourcing from local suppliers.

This gazette is also available free online at www.gpwonline.co.za




18 No. 39560 GOVERNMENT GAZETTE, 22 DECEMBER 2015

8. THE EFFECT ON EMPLOYMENT

8.1.

B4

As a general approach, when assessing the likely impact of a merger on employment, the
Commission will perform the following analysis:

Step 1. determine the likely effect of the merger on employment; “

Step 2. determine whether any identified effect on s 'ymeni is specific to the

proposed merger;
Step 3:

Step 4:

Step &

tare all proposed retrenchments, irrespective
ey contend that these are due to the merger or due to

% Para 109-110 of B8 Investment Company (Pty) Ltd and Adcock ingram Holdings (Pty) Ltd (case: 1871 3)

This gazette is also available free online at www.gpwonline.co.za
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8.1.1.3. in determining this effect, the Commission will consider, infer alffa, the
overall nature of the transaction, including the exent of overlap and
duplication in the merging parties’ activities, the rationale of the transaction,
and the intention of the parties relaling to employment and the target
business, and any plans to create further employment opportunities within

the merged entity,

8.1.1.4. Iso consider the lkely
f employment in a
8.1.1.5. v will consider whether the merger

t-merger due to, infer alia, job

parties are relying on this argument to approve an anti-competitive merger.

8.1.2.3.  Where retrenchment proceedings by the Target Firm or Transferred Firm or
the Acquiring Firms are proposed or initisled in {erms of the Labow

This gazette is also available free online at www.gpwonline.co.za
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8.1.2.4.

8.1.2.5.

8.1.2.8.

Relations Act 66 of 1895, shortly before the proposed merger is notified, or
are to be proposed or initiated shortly after the merger approval date, the
merging parties should inform the Commission of such retrenchments ®

For purposes of the previous paragraph, the Commission will generally

consider an appropriate pre-merger period t he time from the initiation

of merger discussions to the date of filin an appropriate post-merger

period to be one year following the me ate.

The Commission will determj ether the alleged effect on employment is

merger specific.

In general, whe

is merger specifi

* Walmart Stores Inc. and Massmart Holdings Limited 110/CACHAIUI and 111/CAC U

1&
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a. the number of employees that are likely to be affected relative to the
affected workforce,

b. the affected employees’ skill levels. The Commission will consider
information on the affected employees’ qualification, experience, job grade,
job description and position within the organization in determining the skill

level, ’
blain alternative employment

the likelihood of the employees being ab

region and the opportunities fo

d. the nature of th
whether the sacio :

eonsider substantiality on a case by case basis and may

ent employees from the affected number of employees should

This gazette is also available free online at www.gpwonline.co.za
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8.3.1.3. Following from the first line of enquiry, the Commission will consider as
substantial a large number of job opportunities created for unskilled or semi-
skifled employees in particular markets or sectors vuinerable to job losses.

8.3.1.4. Following from the second line of enquiry, gene@ﬁy, the Commission will

consider as substantial, a large number of job | nd/or where the affected

class is comprised of unskilled and semi-ski wyees, and/or where there

are no short term prospects of re-empioymgﬁt foral portion of the affected

8.1.4.1. The Commission will o

substantiate on pcsiﬁv'

o be lost; that is, whether there is a rational link between the
jobs proposed to be shed and the reasons for the job

rger specific substantial job losses are justified by an equally
intervailing public interest;®

s Mefmpalﬂan Holdings and Momentum Group Limited {41/LM/Jul 10), paragraph 69.
Meiropaii!an Holdings and Momentum Group Limited (41/LM/Jul 10}, paragraph 69 -72, .

This gazette is also available free online at www.gpwonline.co.za
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c. whether the merging parties have provided full and complete information to the
Commission and sufficient information to the employees to enable them to

consult fully on all issues.’

8.1.4.3. The parties will need o meet all three requirements for the Commission {o

accept their submissions as justifying the negative 2 rising from the merger.

8.1.4.4. Where the merging parties submit a public i cation for the job losses,

the Commission may accept the foliow ing public interest

arguments.®
a. the merger is required to save a faili information should generally be
submitted in conjunction fence in terms of Schedule 4.13 of
the Form CC4{2);

b.  where the merger is requ

] _ r competitors and these can
clion through the merger; or

107-110.
® Metrapolitan Holdings and Momentum Group Limited (41/LM/Jui 10}, paragraph 77.
® Metropolitan Holdings Limited and Momentum Group Limited (41/LM/Jul10)

' Metropolitan Hoidings Limited and Momentum Group Limited (4 1/LMAN0)

This gazette is also available free online at www.gpwonline.co.za
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simple task of comparing the parties list of employees or making assumptions on
the likely job losses will not suffice.

8.1.4.6. Failure to show that a rational process has been followed in determining the likely
effect on employment will generally result in the Commission making an adverse
finding.

8.1.5. Step 5: Determining the appropriate remedy 4

employment

, employment within a short period of time;
ce on applying for alternative employment;
fo re-employ or give preference to affected employees

This gazette is also available free online at www.gpwonline.co.za
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9. THE ABILITY OF SMALL BUSINESSES, OR FIRMS CONTROLLED OR OWNED
BY HISTORICALLY DISADVANTAGED PERSONS, TO BECOME COMPETITIVE

8.1. In general, when assessing the likely effect on the ability of small businesses ("SMEs”)
or firms controlled by historically disadvantaged persons ("HiJs "} to become competitive,

the Commission will follow the approach below:

Step 1. determine the kikely effect on the a il d HDIs to become

competitive,

determine whather any likely

or determine whether a likely
e of enguiry can be justified which may lead o

8.1.1.1. In analyzing this provision, the Commission will determine whether the merger
has an impact on any of the following factors that may have an impact on the
ahility of SMEs and HDIs to compete, among others:

This gazette is also available free online at www.gpwonline.co.za
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a.  Entry conditions or expansion opportunities within a market including raising or
lowering barriers to entry or expansion;

b. prevents or grants access to key inputs; pricing and supply conditions with
respect to volume, discounts, quality, and services that are defensible having

regard o prevailing market circumstances;

denies or grants access to suppliers;
prevents or allows fraining, skills upliftime elopment in the industry;
and

e.  denies or grants access to funding for

9.1.2. Step 2: Determining whether any effect o
mearger specific

8.1.21.  In analyzing this pro
identified effect on SME:
fro

whether such impediment limits the growth and expansion of SMEs and HDls
and their participation in the relevant market or adjacent markets or their ability to
compete allows them to expand in the relevant market or adjacent markats.

c. whether the effect has an impact on other public interest factors such as

employment and the industrial/sector or region.

[N
ey

This gazette is also available free online at www.gpwonline.co.za
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8.1.32.  Where a merger has the effect of restricting or promoting dynamic
competition by significantly impeding or allowing the development
and expansion of SMEs and HDIs that exert a competitive
congiraint in relevant markets, and where the merger significantly

impedes or promotes the expansion of SMEs and HDIs in adjacent

markats and/or resulting in of ublic interest concerns or

benefits, these effects will be considered

9.1.4. Step 4: Considering likely arguments in j on of the approval D‘f merger

9.1.4.1. portunity to the me;‘ging parties
or to submit arguments to justify
5. arising from the merger on the

ompetitive.

niations made in respect of the negative
ion will consider whether there is any public
he negative effect on SMEs and HD!s.

9.1.5. Step 5: Determining the appropriate remedy to address the identified negative effect
on the ability of SMEs and HDIs to become competitive

8.1.5.1.  The Commission will consider the appropriate remedy on a case by
case basis. These could include, among others, the following:

22
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a. establishing a supplier development fund for technical and financial support
and assistance of SMEs and HDis;

b. establishing skills development and training programs; andfor

c. obliging parties to continue access and supply.

23
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10. THE ABILITY OF NATIONAL INDUSTRIES TO COMPETE IN INTERNATIONAL
MARKETS

10.1. As a general approach, when assessing arguments in support of this position, the
Commission will follow this process:

Step 1. determine the likely effect of the merger on the tv of national industries fo

compete in international markets;

Step 2: determine whether the likely effect on the ability 'ationai industries {o

compete is merger specific;

Step 3. determine whether the likely
compete is substantial;

dustries fo compete in international markets, the Commission will
‘consider the following factors, amongst others:

a. the natwe/structure of the indusitry and the market dynamics within the
industry.
b. the nature and size of the firm relative to the domestic economy and other

world producers,

24
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c. wheather a change in productive capacity is required in order for the merged
firm 10 compete globally against other firms;
the nolicy considerations that are relevant fo the seclor; and

e. the strategy of the merging firms in relation to international competition.

10.1.2. Step 2: Determining whether the likely effect on the ability of national industries to
compete is merger specific ’

10.1.2.1.

c.  the refative structure and size of the national industry or sector by international

standards;
d. the extent of the consequences on the seclor should the national industry's
ability fo compete In international market/s be hindered; and

25
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e. whether the merger impedes on any related public policy goals and relevant
industrial policies in relation to the national industry in question.

10.1.4. Step 4: In the first line of enquiry referred to above, substantiate on the likely positive

effects to justify the approval of the merger or determine w t a likely negative effect

in the second line of enquiry can be justified which sad to the approval of the

merger, with or without conditions.

10.1.4.1.

10.1.4.2.

the introduction of

d better quality/service among

S,

dress the substantial negative public interest
industries (o compste in international markets.

blic interest) expected o arise from the merger oulweigh the
egative competition effects, or where the merger raises
substantial negative effects on the ability of national industries to
compete in international markets, the Commission may consider
imposing conditions io ensure that the positive outcome from the
merger flows back to the domestic economy or that negative effects
do not prevent firms from competing internationally.

26
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10.1.5.2. The Commission may consider the following remedies, among
others:

obliging merging parties to invest within a specified time period:

obligation to create jobs;
obligation to introduce new products and

o0 T oo

fraining, re-skilling or skills upliftment

27
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11. DISCRETION

The above guidelines present the general methedology that the Commission will follow
in assessing public interest issues in merger analysis. Notwithstanding the above, this
will not fetter the discretion of the Commission to consider other factors on a case-by-

case basis should a need arise.

12. EFFECTIVE DATE AND AMENDMENTS

These guidelines become effective on iment Gazette

and may be amended by the Commission

ate indicated in the Go
tim me.
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IMPORTANT
Informationw

from Government Printing Works

Dear Valued Customers,

Government Printing Works has implemented rules for completing and submitting the electronic Adobe Forms
when you, the customer, submits your notice request.

Please take note of these guidelines when completing your form.

GPW Business Rules

1. No hand written notices will be accepted for processing, this includes Adobe
forms which have been completed by hand.

2. Notices can only be submitted in Adobe electronic form format to the email submission
address submit.egazette @gpw.gov.za. This means that any notice submissions not on an Adobe electronic
form that are submitted to this mailbox will be rejected. National or Provincial gazette notices, where the Z95
or Z95Prov must be an Adobe form but the notice content (body) will be an attachment.

3. Notices brought into GPW by "walk-in" customers on electronic media can only be submitted in Adobe
electronic form format. This means that any notice submissions not on an Adobe electronic form that are
submitted by the customer on electronic media will be rejected. National or Provincial gazette notices, where
the Z95 or Z95Prov must be an Adobe form but the notice content (body) will be an attachment.

4. All customers who walk in to GPW that wish to submit a notice that is not on an electronic Adobe form will be
routed to the Contact Centre where the customer will be taken through the completion of the form by a GPW
representative. Where a customer walks into GPW with a stack of hard copy notices delivered by a
messenger on behalf of a newspaper the messenger must be referred back to the sender as the submission
does not adhere to the submission rules.

5. All notice submissions that do not comply with point 2 will be charged full price for the notice submission.

6. The current cut-off of all Gazette’s remains unchanged for all channels. (Refer to the GPW website for
submission deadlines — www.gpwonline.co.za)

7. Incorrectly completed forms and notices submitted in the wrong format will be rejected to the customer
to be corrected and resubmitted. Assistance will be available through the Contact Centre should help be
required when completing the forms. (012-748 6200 or email info.egazette @gpw.gov.za)

8. All re-submissions by customers will be subject to the above cut-off times.

9. All submissions and re-submissions that miss the cut-off will be rejected to the customer to be submitted with
a new publication date.

10. Information on forms will be taken as the primary source of the notice to be published. Any instructions that
are on the email body or covering letter that contradicts the notice form content will be ignored.

You are therefore advised that effective from Monday, 18 May 2015 should you not comply with our new rules
of engagement, all notice requests will be rejected by our new system.

Furthermore, the fax number 012- 748 6030 will also be discontinued from this date and customers will only be
able to submit notice requests through the email address submit.egazette @gpw.gov.za.

W government
printing

gt G
{@%)i) Department #
“@“ Government Printing Works e a e e ® e
S’ REPUBLIC OF SOUTH AFRICA o0 . .
00

Printed by and obtainable from the Government Printer, Bosman Street, Private Bag X85, Pretoria, 0001
Contact Centre Tel: 012-748 6200. eMail: info.egazette @ gpw.gov.za

This gazette is also available free online at www.gpwonline.co.za



