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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, JOHANNESBURG

CASE NO:  36526/2015

DATE  :  2022-06-15

In the matter between

MASOUD NEZAMPARAT Applicant

and

THE MAGISTRATE EDENVALE NO                                       1ST Respondent

THE DIRECTOR OF PUBLIC PROSECUTIONS                    2ND Respondent

FANUEL TSHWENYEGO CHILWANE                                    3RD Respondent

J U D G M E N T

VICTOR J  :    In  th is  matter  on  10 August  2016 I  granted an order

in  the fo l lowing terms.   

1. The appl icant ’s  submission of  gui l t  in terms of  sect ion 57A

of  the  Criminal  Procedure  Act  51/1977  made  on  5

November 2009 is  removed and set  as ide.   

2. The  resul t  and  entry  in  the  cr iminal  record  book  of  the

DELETE WHICHEVER IS NOT APPLICABLE

(1) REPORTABLE:   NO.

(2) OF INTEREST TO OTHER JUDGES:   NO.

(3) REVISED.

DATE          1 August 2022               
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part iculars  contemplated  in  sect ion  57(vi )  by  the  c lerk  of

the  cour t  be low  is  set  as ide  and  such  par t iculars  shal l  be

expunged from the cr iminal record.

3. The  c lerk  of  the  court  be low  shal l  procure  that  the  f ine  of

R500  paid  on  behal f  o f  the  appl icant  on  5  November  2009

is  re funded  to  h im  with in  three  months  of  date  of  th is

order.

Now  the  contentious  aspect  in  terms  of  prayer  4 ,  I  made  the

draft  order  which  is  not  s igned  by  mysel f  but  i t  seems  to  be

signed by the regis trar.   I t  s tates the fo l lowing and I  quote:

"The th i rd  respondent  is  to  pay the appl icant ’s  cost  on

a scale as between at torney and cl ient . ”

And then there is another prayer  5 and I  quote

"The  cost  order  is  reserved  and  to  be  heard  by  Vic tor

J dur ing th is  term.”

Quite  c lear ly  orders  4  and  5  are  contradic tory  and  cer ta in ly

prayer  4  was  not  made by  me on  that  date.   The  whole  idea  was

that  the  th i rd  respondent  should  come and  make  submiss ions  as

to  why  the  cost  order  should  not  be  made  against  h im  on  the

at torney and cl ient sca le.   

Insofar  as  that  cour t  order  re f lects  prayers  4  and  5  that

cannot  be  correct .   There  has  not  been an oppor tuni ty  to  cal l  for

a  t ranscr ip t  o f  that  hear ing  and  in  any  event ,  there  has  been  a

change of  t ranscr ibers  and i t  is  uncer tain at  th is  stage whether  a

transcr ipt ion of  2016 would be readi ly avai lab le .  
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However,  Adv  Ferrar  G.H.  on  behal f  o f  the  appl icant

submits  that  h is  recol lect ion  is  that  the  cost  order  was  to  be

reserved  and  then  proper ly  argued  before  me.   Obv iously  th is

did  not  take  p lace  dur ing  the  term  in  which  I  made  the  order  as

envisaged  by  prayer  5 .   But  be  that  as  i t  may  the  appl icant  has

now sought  to deal  wi th  the quest ion of costs.  

An  appl icat ion  was  brought  in  th is  regard  and  the

supplementary  aff idavit  of  Miss  Swart  expla ins  that  she  is  the

correspondent ’s  at torney.   She  was  instruc ted  by  At torneys  Van

der  Walt ;  the  appl icant ’s  loca l  a t torney  and  she  states  that  she

bears  no  personal  knowledge  of  the  facts  as  was  not  invo lved.

She  states  the  main  purpose  of  today’s  hear ing  is  to  deal  wi th

the quest ion of  costs.  

She  also  goes  on  to  expla in  that  she  co l lated  the  cour t

f i le .   She  set  for th  a  chronology  to  c lar i fy  the  reasons  for  the

matter  having  taken so  long and th i rd ly  to  set  for  the basis  as  to

why i t  is  incumbent  on whichever  judge is  se ized wi th  the  matter

to  hear  and  adjudicate  same  in  the  absence  of  Victor  J .

However,  I  am able  to  hear  th is  matter.   She  explains  that  when

she  approached  the  regis t rar ’s  off ice  on  17  May  2019  to  try  and

obtain the cour t  f i le ,  the contents of  the court  f i le  were in  a sta te

of  d isarray.   She  then  sent  the  col la ted  bundle  to  her  counsel

who  then  advised that  the  f i le  should  be  put  in  order  and  that  is

what  she did  and th is  was uploaded on CaseLines.   

But  in  order  to  determine  the  cost  order  against  the  th i rd
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respondent  i t  is  necessary  to  deal  with  var ious  aspects.   I  have

already  read  in to  the  record  that  the  th i rd  respondent  has  been

proper ly  not i f ied of  the hear ing  today.   The th i rd  respondent  who

is  an  advocate,  Adv  Chi lwane  does  not  seem  to  have  chambers

and  Ms  Hannel ie  Swart  struggled,  in  fact  went  to  h is  off ice  and

found  i t  to  be  empty.   That  is  why  she  then  communicated  wi th

him  on  WhatsApp  and  he  then  agreed  to  an  e-mai l  address  and

she has s ince then been sending al l  the correspondence and the

re levant  not ices  of set  down for today,  to him.

This  matter  has  an  unfor tunate  his tory.   In  br ie f ,  the

appl icant  is  a  doctor  and  he  went  abroad  wi th  his  fami ly.   He

returned  and  the  one  chi ld  was  i l l  and  vomi t ing  so  they  had  to

go  to  a  shopping  centre  to  buy  fresh  clothes.  In  the  shopping

process  an  a l legat ion  was  made  that  he  had  sto len  a  T-shir t

f rom  Stut ta fords.   The  ch i ld  was  vomit ing  and  the  appl icant  of

course  was  deal ing  with  that  when  th is  unfor tunate  si tuat ion

arose  about  the  s tea l ing  of  the  T-shi r t .   He  was  taken  to  the

magist rate’s  court  and  at  cour t  there  was  an  exchange  between

the  prosecutor  and  Adv   Chi lwane.   The appl icant  paid  money  to

Mr  Chi lwane,  the  approximate  amount  was  between  R2  000  and

R3  000.   He  did  not  receive  a  receipt .  The  appl icant ’s  home

language  is  Urdu.  There  was  no  Urdu  in terpreter  present  at  the

t ime  when  th is  exchange  took  p lace  between  them.  At  some

stage  the  th i rd  respondent  came  out  to  te l l  h im  that  the  matter

had been discharged. 
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To  the  appl icant ’s  d ismay  when  he  appl ied  to  renew  his

work  v isa  as  an  anaesthet is t ,  he  had  to  renew  his  work  v isa.

The  fac t  o f  the  cr iminal  charge  and  his  apparent  p lea  of  gu i l ty

came to the fore.  

The  appl icant  has  made  out  a  c lear  case  that  he  d id  not  p lead

gui l ty  to  the  charge.   He  was  not  gu i l ty  of  s teal ing  the  T-shir t

and  he  was  therefore  severe ly  pre judiced  by  th is  cr iminal

record.  

He  approached  th is  Cour t  and  I  set  aside  that  cr iminal

record  but  I  reserved  the  quest ion  of  costs  because  of  what

appeared  to  be  the  conduct  o f  Adv  Chi lwane  where  i t  is  a l leged

he  misled  the  appl icant  as  to  what  the  true  state  of  affa irs  was

in h is discussions with  the prosecutor.

Important ly  the  appl icant  d id  not  s ign  any  court  papers

pleading  gui l ty,  agreeing  to  an  admiss ion  of  gu i l t  and  the

appl icant  was  st i l l  awai t ing  Mr  Chi lwane’s  version  of  the  events.

I t  is  now six  years  later  and  there  st i l l  is  not  a   version  on  oath

from h im.   

When  this  appl icat ion  to  set  down  the  costs  was

presented,  Mr  Chi lwane  then  f i led  a  not ice  of  ob ject ion  because

he  stated  that  the  correct  aff idavi t  had  not  been  f i led.   His

not ice  of  ob ject ion  is  dated  1  June  2022  and  i t  shows  that  he

l ives  at  Extension  3,  Dobsonvi l le  and  he  states  that  Ms  Swart ’s

supplementary  aff idavi t  does  not  re f lect  the  facts  which  are

with in  the  appl icant ’s  personal  knowledge  and  bel ie f .   I t  was
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deposed  to  by  an  at torney  and  i t  shows  that  according  to  him

the  appl icant  had  fa i led  and/or  neglected  and  abandoned  the

f i l ing  of  a  founding  aff idavi t  to  suppor t  h is  not ice  of  mot ion.   A l l

th is  is  confusing  but  i t  c lear  to  me  that  what  one  can  in fer  that

Mr Chi lwane does know about  th is appl icat ion ore part icu lar ly,  

(a) That the matter  is on the rol l  today.

(b) That the matter  is pending.

(c) That  the  rel ie f  sought  today  is  in  re lat ion  to  the  costs

order.  

The mat ter was on the rol l  previous ly.   I t  came before Keght ley J

but  was  removed  because  the  papers  were  not  in  order.   In  the

resul t  the  only  order  that  I  make  today is  in  re lat ion  of  the  costs

order  perta in ing  to  the  order  that  I  made  in  2016.   Th is  was  the

quest ion  of  the  costs  order  against  Mr  Chi lwane  that  was  to  be

argued  wi th in  that  term.   I  accept  Ms  Swart ’s  explanat ion  why

th is  matter  has  taken  so  long  and she  has  set  i t  out  very  c lear ly

and  concise ly.   The  appl icant ’s  previous  at torneys  of  record

could  not  cont inue with  the  matter  because  i t  was  not  f inancial ly

viable and they had to wi thdraw.

There is  st i l l  the quest ion of  today’s  costs that  would have

been  incurred  in  any  event  for  today’s  hear ing  i f  th is  matter  had

been  argued  in  2016.   So  in  o ther  words  I  am not  going  to  make

an  addi t ional  cost  order  for  today.   Mr  Chi lwane  d id  not  appear

but  that  is  not  the  reason  why  I  am  making  a  cost  order  for

today,  the  reason  is  that  in  any  event  the  appl icant  would  have
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had  to  incur  the  costs  of  arguing  the  at torney  c l ient  costs

against  Mr Chi lwane.

The  appl icant  has  asked  the  costs  on  the  at torney  c l ient

scale which is  based on the fact  that  i t  necessi ta ted him to  come

to  cour t  to  set  as ide  the  cr iminal  convic t ion.  The  appl icat ion  at

that  stage  was  proper ly  served  on  the  magistrate  who  made  the

order  as agreed to  by  Mr Chi lwane as wel l  as the DPP.  They d id

not  oppose the rel ie f  so no costs order ought  to  be made against

them.  I t  was  antic ipated  in  2016  that  hear ing  would  on ly  be  in

re lat ion to  Mr Chi lwane’s  l iabi l i ty  for  cost .  

Mr  Chi lwane  accord ing  to  the  appl icant  had  fa lsely

entered  the  p lea  of  gui l ty  and  i t  is  for  that  reason  that  an

at torney  who  has  not  come  to  court  to  prove  the  cont rary  has

misled  not  only  the  appl icant  but  the  magis tra te,  and  the  deputy

publ ic  prosecutor  must  pay  the  costs.  The  appl icant  has  al leged

fraudulent  conduct  on  the  par t  o f  an  at torney  and  i t  is

reprehensible  that  Mr  Chi lwane  has  not  at tended  Court  to  c lear

his  name. The conduct  deserves a puni t ive cost  order  against  Mr

Chi lwane.

The order that I  make is the fo l lowing:

1. The  th i rd  respondent  shal l  pay  the  appl icant ’s  cos ts  on

the at torney-c l ient  scale.

2. The  apparent  prayer  4  in  the  order  of  2016  was  not  made

by the Court  and prayer 4 should be deleted.
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VICTOR, J
JUDGE OF THE HIGH COURT
DATE  :  Signed   01 August 2022

Date Heard 15 June 2022
Date of  Judgment: 15 June 2022 

Counsel for the Applicant:  Adv Ferrar
Instructed by Hannelie Swart Attorneys 

Counsel for the 3 r d  Respondent:  In Person (no appearance) 
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