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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG LOCAL DIVISION, JOHANNESBURG

CASE NO:  024646/2024  

DATE  :  20-03-2024  

In the matter between

SUNNYBOY SELEMETJA Appl icant

and

CITY OF JOHANNESBURG Respondent

J U D G M E N T

KILLIAN,  AJ  :   This  is  an  urgent  appl icat ion  where  the

appl icant  seeks  f ina l  interd ic tory  rel ie f  against  the

respondents.   The  appl icants  seek  to  interdic t  o ff ic ia ls  of

the  1 s t  and  2 n d  respondents  f rom  commit t ing  any  act  which

may be  prejudic ia l  to  the  1 s t  and  6 t h  appl icants  and  al l  those

occupy ing  the  proper ty  descr ibed  as  erven  557,  559,  560,

561,  of  Extension  3  Glen  Aust in  Midrand  Township,  to  which

I  wi l l  re fer to  as a proper ty,  through or under  them, inc lud ing
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in ter  a l ia  harassment ,  int imidat ion,  threatening,  assault ing,

or  making  derogatory  remarks .   The  appl icants  also  seek  to

interd ic t  the  1 s t  to  5 t h  respondents  from damaging  any  of  the

appl icants ’  personal  belongings,  bui ld ing  mater ia l  and  other

property  to  be  found  on  the  immovable  proper t ies.   Fur ther,

appl icants  seek  to  interdic t  the  1 s t  to  5 t h  respondents  from

evict ing  them  from  the  proper ty  wi thout  the  necessary  court

order  author iz ing  them  to  do  so,  and  f rom  demol ishing  and

evic t ing  the  appl icants  f rom  the  proper ty  wi thout  a  cour t

order author is ing them to do so.

This  appl icat ion  was  brought  wi th  very  l imi ted  t ime

afforded  to  the  respondents  to  f i le  not ices  of  intent ion  to

oppose,  to  take  legal  advice  and  to  prepare  answering

aff idavi ts.   Nonetheless  the  respondents  a l l  managed  to  do

so and the appl icants f i led a reply ing aff idavit .

Counsel  for  the  part ies  argued  the  issue  of  urgency

and  the  core  essent ia ls  o f  the  mer i ts  of  th is  appl icat ion.

The  facts  that  are  domain  to  the  issue  of  urgency  are  a lso

relevant  and  mater ial  to  the  mer i ts  o f  the  rel ie f  sought.   I

have dec ided to hear the matter on an urgent bas is .

Central  to  th is  appl icat ion  are  the  a l legat ions  that

on  16  February  2024  two  unident i f ied  off ic ia ls  o f  the  2 n d

respondent  threatened  to  ev ic t  the  ent ire  communi ty  and  to

burn  the ir  proper t ies  to  the  ground  come  30  March  2024.

The  said  un ident i f ied  off ic ia ls  a lso  al legedly  branded  the ir

10

20



024646/2024-kdj 3 JUDGMENT
20-03-2024

weapons,  sta t ing  that  they  wi l l  not  hesi ta te  to  shoot  to  k i l l .

Fur ther  threats  were  made  that  they,  being  the  off ic ia ls,  wi l l

return  on  30  March  2024  and  that  they  wi l l  use  the

oppor tun i ty  to  k i l l  the  appl icants .   I  pause  here  to  say  that

the  appl icants  s tated  that  they  do  not  br ing  th is  appl icat ion

on  behal f  o f  the  ent i re  community,  but  that  they  ac t  in  their

personal  capaci t ies  only.   The  appl icants  say  that  they  have

reason  to  be l ieve  that  these  threats  wi l l  be  carr ied  out  as

the  1 s t  and  2 n d  respondents  acted  unlawful ly  by  previous ly

evic t ing  members  of  the  communi ty  f rom  the  proper ty  on  17

March 2023  wi thout  an  order  of  cour t  author is ing  them to  do

so.   The  a l leged  evict ion  that  occurred  on  17  March  2023

led  to  an  urgent  appl icat ion  brought  by  the  six  appl icants  to

this  Cour t ,  where  she  sought  s imi lar  interd ic tory  rel ie f

against  the  1 s t  and  2 n d  respondents,  and  I  cal l  th is

appl icat ion the 2023 urgent  appl icat ion.

The  3 r d  to  5 t h  respondents  were  la ter  jo ined  as

part ies  to  the  2023  urgent  appl icat ion,  as  they  are  the

owners  of  the  proper ty.   Thus,  i t  is  contended  by  the

appl icants  that  th is  Court  should  urgent ly  issue  an  order

interd ic t ing  the  respondents  as  set  out  above.   They  rely  on

the  st rength  of  threats  issued  against  them  on  16  February

2024,  which  threats  expressly  made  reference  to  30  March

2024  as  a  date  on  which  the ir  structures  are  set  to  be

demolished.   
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The 1 s t  and 2 n d  respondents  deny that  they in tend to

evic t  any  person  f rom the  property,  e i ther  on  30 March 2024

and at  any other  date.   They  cla im to  have no interest  in  the

property  or  the  cont inued  occupat ion  thereof  by  the

appl icants.   The  proper ty  be longs  to  the  3 r d  to  5 t h

respondents.   The  1 s t  and  2 n d  respondents  made  the  same

declarat ion  in  oppos ing  the  2023  urgent  appl icat ion.   They

also  denied  that  they  have  carr ied  out  an  unlawful  ev ict ion

on  17  March  2023  and  c la im  that  they  were  not  invo lved  in

any  ev ic t ion  that  may  have  occurred  on  that  day.   The  1 s t

and  2 n d  respondents  further  denied  the  events  of  16

February  2024 and f i led aff idavits  by  the  re levant  o ff ic ia ls  in

charge  of  the  sector  in  which  the  property  is  s i tuated

denying such conduct .   They state  that  they have not  issued

threats  of  evict ion  to  the  appl icants,  that  the ir  off ic ia ls  have

not  v is i ted  the  property,  and  that  they  are  not  aware  of,  and

have not  scheduled any ev ic t ions for 30 March 2024.

I t  is  common  cause  that  the  3 r d  to  5 t h  respondents

launched  evict ion  proceedings  against  a l l  the  occupiers  of

the  proper ty  in  the  High  Court ,  Gauteng  Div is ion,  Pretor ia,

which  I  wi l l  re fer  to  as  the  Pretor ia  appl icat ion.   The

Pretor ia  appl icat ion  is  opposed  and  st i l l  pending.   The  1 s t

respondent  is  a  party  to  the  Pretor ia  appl icat ion  and  f i led  a

report ,  sta t ing  amongst  o thers,  that  i t  wi l l  ab ide  by  the

decis ion  of  that  Court .   The  3 r d  to  5 t h  respondents  deny  any
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wrongdoing  and  cla im  that  they  are  fo l lowing  the  prescr ip ts

of  law  and  pursu ing  the  ev ic t ion  of  the  occupiers  of  the

property  by means of the Pretor ia appl icat ion.   

There  is  a  c lear  d ispute  of  fact  on  the  cent ra l  issue

in  th is  matter,  namely  a l legat ions  that  the  City  employees

are  gui l ty  of  the  conduct  compla ined  of.   A real  genuine  and

bona  f ide  d ispute  of  fact  can  ex is t  only  in  c i rcumstances

where  the  par ty  who  purports  to  ra ise  that  d ispute,  in  th is

case  the  respondents,  have  in  the ir  a ff idavi ts  ser iously  and

ambiguously addressed the fac ts sa id to  be d isputed.   To my

mind  and  on  a  reading  of  the  aff idavi ts ,  th is  is  what  the

respondents have done. 

Di fferent  considerat ions  apply  to  the  resolut ions  of

d isputed  facts  in  motion  proceedings.   Th is  is  so  because

the  Court  has  not  had  the  benef i t  o f  observ ing  and  l istening

to  wi tnesses.   The Court  has  to  decide  on  the  papers  before

Court ,  namely  the aff idavits.   I t  is  important  to  note  that  i t  is

not  prudent  for  an appl icant  to  approach the Court  by way of

mot ion for f inal  re l ief  where there is  a l ikel ihood of  a ser ious

and  genuine  d ispute  of  fac t  ar is ing.   In  such  an  instance  i t

is  preferable  for  the  appl icant  to  go  by  way of  act ion.   When

confronted  wi th  a  dispute  of  fact ,  the  Court  may  dismiss  the

appl icat ion or  may refer  the matter  for  t r ia l  or  make an order

for  oral  ev idence to be led.   

However,  where  the  Court  is  inc l ined  to  adopt  a
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robust  approach  and  resolve  the  matter  on  the  papers,  even

though  there  is  a  d ispute  of  fact ,  the  Court  is  ob l iged  to

apply  the  pr incip les  in  Plascon-Evans  Paints  LTD  v  Van

Riebeeck  Paints  (Pty)  L td  and  the  reference  is  1984  (3)  SA

623 A.   

“Where  the  Court  is  required  to  consider

whether  on  the  facts  averred  by  the

appl icant ,  which  respondent  has  admit ted,

together  with  the  facts  averred  by  the

respondent,  the  appl icant  is  ent i t led  to  the

rel ie f  that  they cla im.”

And  when  consider ing  the  quest ion,  i f  there  is  a  genuine

dispute  of  fact ,  in  the  matter  o f  Stel lenbosch  Farmer ’s

Winery  LTD  v  Ste l lenvale  Winery  (Pty)  L td  1957  (4)  SA 234

C, the fo l lowing was stated:

“A  respondent ’s  version  can  be  rejected  in

mot ion  proceedings  only  i f  i t  is  f ic t i t ious  or

so  far  fetched  and  clear ly  untenable,  that  i t

can conf ident ly  be  said  on  the  papers  alone

that  i t  is  demonstrably  and  c lear ly  unworthy

of  credence.”

By  applying  the  test  to  th is  matter,  in  my  view,  there  is  a

real  and  bona f ide  d ispute  of  fact  that  cannot  be  resolved on

the papers before me.  This  d ispute was part ly  foreseeable.

The  respondents  made  the ir  s tance  clear  in  the
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2023  urgent  appl icat ion.   The  appl icants  should  have  known

that  the  1 s t  and  2 n d  respondents  have  no  desi re  or  power  to

seek  the ir  evict ion.   Over  and  above  th is ,  no  case  is  made

out  that  would  just i fy any order  being granted against  the  3 r d

to  5 t h  respondents .   They seek the  appl icants ’ ev ic t ion  but  in

accordance  wi th  the  law,  in  the  Pretor ia  appl icat ion,  there  is

no  ev idence  to  suggest  that  those  respondents  intended  to

act  lawless ly.   On  this  basis ,  the  appl icat ion  stands  to  be

dismissed.

Even  i f  I  am wrong  about  the  ex istence  of  a  dispute

of  fact ,  the  appl icat ion  should  st i l l  fa i l  for  reasons  that

fo l low.   The  requirements  for  grant ing  a  f inal  in terd ict  are

wel l  known  and  they  are  the  fo l lowing,  a  c lear  r ight ,  an

injury  ac tual ly  commit ted  or  reasonably  apprehended,  and

the  lack  of  an  a l ternat ive  remedy.   The  meaning  of

reasonable  apprehension  was  quoted  wi th  approval  in  the

matter  of  Min is ter  of  Law-and-Order  v  Nordine,  where  the

Court  he ld the fo l lowing:

“A  reasonable  apprehension  of  in jury  has

been  held  to  be  one  which  a  reasonable

man  might  enterta in  on  being  faced  wi th

certain  facts.   The  appl icant  for  an  in terdict

is  not  required  to  establ ish  that  on  a

balance  of  probabi l i t ies  f lowing  f rom  the

undisputed  facts  in jury  wi l l  fol low.   He  has
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only  to  show  that  i t  is  reasonable  to

apprehend  that  in jury  wi l l  resu l t .   However,

the  test  for  apprehension  is  an  object ive

one.   Th is  means  that  on  a  basis  of  the

facts  presented  to  h im,  the  Judge  must

decide  whether  there  is  any  basis  for  the

enterta inment  o f  a reasonable apprehens ion

by the appl icant. ”

In  so  far  as  the  appl icants  seek  a  f ina l  interd ic t  to  prevent

thei r  ev ic t ion  from the  property  wi thout  the  cour t  order,  they

have  fa i led  to  meet  the  requirements  for  the  f inal  interdic t ,

and I  say so for  the fo l lowing reasons:

1. An  order  in  those  terms  wi l l  be  academic  only.   In  law

no person may evic t  another  f rom land wi thout  an order

of Cour t .

2 . The 1 s t  and 2 n d  respondents have no in teres t in ev ic t ing

the  appl icants.   They  wi l l  ab ide  by  the  outcome  of  the

Pretor ia appl icat ion.

3. The  Pretor ia  appl icat ion  is  s t i l l  pending  and  the

appl icants are opposing that  appl icat ion.

4. I t  is  not  the  appl icants’  case  that  the  3 r d  to  5 t h

respondents  threatened  to  evict  them  by  30  March

2024.

5. Should  anybody  try  to  ev ic t  the  appl icants  from  30

March  2024  wi thout  an  order  o f  Court ,  the  appl icants
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wi l l  have  a  remedy  avai lab le  to  them.   They  have

exerc ised  a  simi lar  remedy  in  the  2023  urgent

appl icat ion.

6. They  have  fa i led  object ively  to  establ ish  a  reasonable

apprehension  that  the  evict ion  wi l l  take  place  on  30

March  2024.   On  thei r  own  version,  the  appl icants  say

that  the  2023  urgent  appl icat ion  was  wi thdrawn  in

February  2024,  because  the  threat  of  evict ion  no

longer ex isted.

Insofar  as  the  appl icants  seek  f ina l  re l ief  based  on  the

al leged  acts  of  February  2024,  on  the  facts  avai lab le  to  me,

i t  cannot  be  sa id  on  a  balance  of  probabi l i ty  f i rst ly  that

those  events  indeed  occurred  and  secondly  that  the  two

unident i f ied  off ic ia ls  wi l l  execute  the ir  a l leged  threats  or

v io lence and in t imidat ion.

Based  on  al l  of  the  aforesaid  facts,  I  am  sat is f ied

that  the  appl icat ion  stands  to  be  dismissed wi th  costs,  and  I

make that  order.

-   -  -  -  -  -  -  -  -  -  -  -

…………………………

KILLIAN,  AJ

JUDGE OF THE HIGH COURT 

DATE  :   ……………….
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