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30-08-2023

IN  THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION,  PRETORIA

CASE NO:  078312/2023

DATE  :  30-08-2023

In the matter between

SOUTH AFRICAN LEGAL COUNCIL Appl icant

and

MMATLOU LESLEY MATSI & ANOTHER Respondent

J U D G M E N T

DAVIS, J  :   

Due  to  the  nature  of  the  rel ief  sought  in  this  applicat ion  and

its  posit ion on the urgent  ro l l  I  deem i t  appropr iate that  an  ex

tempore  judgment  be  delivered  so  that  the  part ies  are

immediately  aware  of  their  posit ion  and  the  matter  can

thereby  be  f inal ised,  rather  than  be  dragged  out.   The

judgment is therefore as fo l lows:

(1) REPORTABLE:  NO.

(2) OF INTEREST TO OTHER JUDGES:  NO.

(3) REVISED.

DATE:  6 NOVEMBER 2023   

                      

SIGNATURE

10

20



078312/2023-SvS 2 JUDGMENT
30-08-2023

The  appl icant  in  th is  matter  is  the  South  Afr ican

Legal  Pract ice  Counci l  for  the  Gauteng  Provence.   The

respondent  is  an  at torney  of  th is  cour t ,  and  he  pract ices  as

Matsi  Law  Chambers  Incorporated  in  Pretor ia.   Th is  is  an

appl icat ion  for  the  suspension  of  the  f i rst  respondent ,

Mr Matsi ,  f rom  pract ic ing  as  a  legal  prac t i t ioner  pending  a

f inal  invest igat ion  to  be  concluded  af ter  the  appointment  o f

a curator to take contro l  of  h is  pract ice.

The  nature  of  the  proceedings  are  as  fo l lows:   The

Legal  Pract ice  Counci l ,  re ferred  to  as  the  LPC,  is  not  an

ord inary  l i t igant ,  and  i ts  dut ies  and  obl igat ions  in  terms  of

the  Legal  Pract ice  Act,  28  of  2014  is  wel l-known  and  need

not  be  repeated  again  here  in  urgent  court .   Suf f ice  to  say

that  the  appl icant  contends  that  i t  is  as  custos  mores  of

legal  pract i t ioners  in  genera l,  and  speci f ical ly  in  terms  of

Sect ions  33  and  44  of  the  Legal  Pract ice  Act,  obl iged  to

launch an appl icat ion of  th is  nature,  should  i t  be  of  the  v iew

that  a  legal  pract i t ioner ’s  conduct  mer i ts  a  suspension  or

that  a  legal  pract i t ioner  is  no  longer  f i t  and  proper  to

pract ice.

The  LPC  has  taken  such  a  dec is ion  on  25  May

2013.   That  decis ion  was  preceded  by  a  number  of

preceding  steps.   These  are  in  summary  the  fo l lowing:   The
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LPC has received no less  than eight  compla in ts  from c l ients

of  the  legal  pract i t ioner .   The  legal  pract i t ioner  was  in

wri t ing requested to respond to these compla in ts and he has

done  so.   The  responses  have  not  sat is f ied  the  LPC,

pursuant  to  which  a  Mr  Nyal i  was  appointed  to  conduct  an

invest igat ion and to report  to  the LPC.

Mr  Nyal i  has  reported  to  the  manager  of  the

Gauteng  Provinc ia l  of f ice  of  the  LPC  on  17  Apr i l  2023,

regarding  h is  v is i t  to  the  of f ice  of  the  pract i t ioner  and  what

has  t ranspi red  there.   His  repor t  runs  into  a  number  of

pages.   I t  deta i ls  h is  in teract ion  wi th  the  legal  pract i t ioner

and  h is  a t tempts  to  obta in  books  of  account  and  support ing

documents, includ ing bank statements.

I  shal l  deal  wi th  some  of  the  contents  of  the  report

later ,  as  wel l  as  the  compla in ts  deal t  with  therein.   I t  is

apposi te  at  th is  s tage,  however ,  to  deal  wi th  the  conc lus ion

reached  by  Mr  Nyal i ,  which  he  has  conf irmed  by  way  of  a

conf i rmatory  af f idavi t  in  th is  court ,  as  part  o f  these

proceedings.

I  quote  his  conclusion  in  fu l l ,  to  p lace  the  matter  in

context :  

Paragraph  16.1 :  The  Legal  Pract ice  Counci l
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in i t ia l ly  instructed  Ms  Puseletso  Nhlopo

Hlogwana  to  at tend  to  the  inspect ion  of  the

f irm’s  account ing  records.   According  to  the

emai l  communicat ion  between  Ms  Hlogwana

and  the  legal  pract i t ioner ,  she  attempted  to

secure  an  appointment  date  for  a  meet ing

several  t imes  wi th  no  success.   Ms  Hlogwana

res igned  from  her  posi t ion  at  the  Legal

Pract ice  Counc i l  pr ior  to  f ina l isat ion  of  the

inspect ion.   I  have  thus  taken  over  Ms

Hlogwana’s  f i le  and  was  mandated  to  inspect

the f i rm’s account ing records.

16.2)   I  had  a  phys ica l  meet ing  wi th  Mr  Mats i

on  9  September  2022.   I  in formed  him  of  my

mandate  to  conduct  an  inspect ion  in  terms  of

Sect ion  37(2)(a)  of  the  Act .   Mr  Mats i  was

also  in formed  of  the  scope  of  the  inspect ion,

as  wel l  as  the  informat ion  and  records

requi red for the inspect ion. 

16.3)  Subsequent  to  our  meet ing  on  9

September  2022  I  sent  Mr  Matsi  a  let ter,

speci fy ing  the  account ing  records  required  to

complete the inspect ion.
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16.4)  Af ter  a  number  a  number  of  fo l low-up

emai ls  the  pract i t ioner  fa i led  to  prov ide  me

with  the  f i rm’s  requested  account ing  records.

Despi te  the  fact  that  Mr  Mats i  was  given

ample  t ime  to  provide  the  requested

information  he  pers is ted  in  fa i l ing  to  do  so.

Due  to  the  pract i t ioner ’s  fa i lure  to  cooperate,

the  f i rm’s  bank  statements  were  requested

direct ly  f rom  the  f i rm’s  bankers  in  terms  of

Sect ion 91(4) o f  the Legal Prac t ice Act .

16.5)  The  inspect ion  was  thus conf ined to  the

l imi ted  in format ion  avai lab le  to  me,  which

inc luded  information  conta ined  in  the

complaints,  as  wel l  as  the  Trust  bank

statements obta ined d irect ly f rom FNB.

16.6)  In  my  d iscuss ion  wi th  Mr  Mats i ,  he

adv ised  that  the  maintenance  of  the  f i rm’s

account ing  records  is  outsourced  to  an

external  book  keeper.   Accord ing  to  Mr  Mats i

the  account ing  records  are  updated  on  a

month ly  basis.   I  was  unable  to  val idate  the

pract i t ioner ’s  s tatements  wi thout  the

maintenance(?)  o f  account ing records,  s ince I
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was not furn ished wi th  same . ”

From  paragraph  16.7  to  16.13,  a  number  of

complaints  are  deal t  wi th.   I  do  not  intend  quot ing  f rom  the

repor t  fur ther  regarding  these  compla in ts ,  as  they  were

dealt  wi th  in  the founding,  answer ing and rep ly ing af f idavits.

I  shal l  deal  with  them  when  deal ing  wi th  the  prac t i t ioner ’s

response thereto.

The  repor t  o f  Mr  Nyal i  concludes,  however,  as

fol lows:  

“16.14)  During  the  inspect ion  i t  was  noted

that  the  legal  pract i t ioner  submit ted

manipulated  audit  reports  and  account,

a t torney’s  annual  s ta tements  of  a  t rust

account  for  the  f inanc ia l  years  2021  and

2022.   I t  is  c lear  that  the  audi t  repor ts  were

manipulated  to  conceal  a  huge  def ic i t  that

ex isted  at  reported  dates.   Due  to  the

pract i t ioner ’s  fa i lure  to  prov ide  the  requested

information  I  was  unable  to  est imate  the

actual t rust  def ic i t .   However,  based on a h igh

number of  compla in ts  lodged against the legal

pract i t ioner  and  my  f ind ings  as  deta i led

above,  i t  is  c lear  that  a  sign if icant  Trust

10

20



078312/2023-SvS 7 JUDGMENT
30-08-2023

[ indist inct ]  ex is ts.   In  the  l ight  o f  the  above  I

am  of  the  view  that  the  [ indis t inc t ]  poses  a

threat  to  Trust  cred itors,  the  legal

pract i t ioner ’s  F idel i ty  Fund,  as  wel l  as  the

funds of  fu ture c l ients . ”

The  repor t  is  ended by  a  recommendat ion  that  i t  be  referred

to  the  LPC  to  cons ider  fur ther  appropr iate  act ion.   I  have

already  ear l ier  re ferred  to  the  LPC’s  considerat ion  and

resolut ion  on  what  act ion  to  take,  which  was  the  launch  of

the  current  appl icat ion  for  suspension  of  the  pract i t ioner.

So  far  the  nature  of  the  proceedings  and  what  brought  the

par t ies to court  today.

  

Regarding  the  test  for  suspension,  th is  has  been

set  out  suf f ic ient ly  previously  in  Jasat  v  Nata l  Law  Society

2000 (2)  ALL SA 310 (SCA)  at  paragraph 10.   The  test  is  as

fol lows:  f i rst ,  that  the  cour t  must  decide  i f  the  al leged

offending conduct  has  been establ ished on a  preponderance

of  probabi l i t ies.   After  conclus ion  of  th is  factual  inquiry  a

court  must  consider  i f  the  pract i t ioner  concerned  is,  in  the

determinat ion  of  the  cour t ,  not  a  f i t  and  proper  person  to

cont inue  to  pract ice.   Th is  involves  a  weighing-up  of  the

conduct  compla ined  of  against  the  conduct  expected  of  a

legal  pract i t ioner ,  and  involves  a  va lue  judgment.   Th irdly,
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the cour t  must  inquire  whether ,  in  a l l  the  c i rcumstances,  the

pract i t ioner  in  quest ion  should  be  removed  f rom  the  ro l l  or

whether  a  suspension from pract ice would suf f ice.  The th ird

enquiry  is  ordinar i ly  appl icable  when  an  appl icat ion  for

str ik ing  off  is  cons idered.   The  f i rs t  two  considerat ions,  and

the  protect ion  of  the  publ ic,  are  those  considerat ions

relevant  when  a  temporary  or  inter im  suspension  is  to  be

considered.

In  the  current  case  the  posi t ion  is  as  fo l lows,  and  I

shal l  not  deal  with  al l  the  e ight  compla inants,  but  pr imari ly

only  those referred to in the reply ing af f idavi t  as wel l  as that

of a Ms Momolola.   

The  f i rst  compla in t  to  be  considered  is  that  o f

Ms Msiza.   From  the  af f idavi ts  the  relevant  fac ts  regarding

Ms  Msiza ’s  compla int  can  be  summar ised  as  fo l lows:   I t  is

common  cause  that  Ms  Msiza  was  a  c l ient  of  the

pract i t ioner.   Her  c la im against  the  Road Acc ident  Fund was

set t led  in  court  on  24  Apri l  2019.   The  Road  Accident  Fund

short ly  thereafter ,  on  25  Ju ly  2019,  made  payment  o f

exact ly  the  amount  contained  in  the  cour t  order ,  namely

R1 915 920.00.   

Short ly  a f ter  that  payment ,  on  30  September  2019,
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as  subsequent ly  determined  by  Mr  Nyal i  f rom  the

respondent ’s  bank  statements,  the  respondent ’s  t rust

account  only  had  a  balance  of  R271  673.18.   The  money

received  f rom  the  Road  Accident  Fund  must  therefore  have

been  disbursed  f rom  the  trus t  account.   From  the  bank

statement  i t  appears that  i t  was  used to  pay other  accounts,

rather  than  Ms  Msiza,  inc luding  s ix  personal  loans  of  the

pract i t ioner and other expenses.

The  month  thereaf ter  Ms  Msiza  compla ined  to  the

LPC  on  7  October  2019.   The  prac t i t ioner  in  his  answering

aff idavi t  informed  the  court  that  Ms  Msiza  has  s ince  passed

on.   His  answer  in  th is  regard  is  s ign i f icant.   When  deal ing

with  th is  compla in t  and  the  a l legat ions  regarding  the  t rust

def ic i t  he s tates the fo l lowing:  

“Unfortunately  Ms  Msiza  passed  away  just

before  payment  could  be  made  to  her.   An

executor  was  appointed and she  was  assisted

by  her  co l leagues,  Chip  and  Van  Asway

Attorneys.   I  can conf i rm here under  oath  that

payment  to  c l ient  as  regards  the  f i rs t  capi ta l ,

re lat ing  to  the  f i rs t  order,  was  made  to  the

abovement ioned at torneys . ”
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No  part iculars  are  furnished  as  to  what  amount  has

been  paid  to  these  attorneys,  no  deta i l  is  furn ished  as  to

when  payment  of  the  amount  al legedly  pa id  out  had  been

made.   The  date  is ,  of  course,  o f  crucial  importance,  i f  one

bears  in  mind  that  the  trust  account  had  a lready  been

depleted by September of  that year.   

No  part iculars  are  furnished  as  to  the  payments

a l legedly  made  to  the  at torneys  who,  i t  is  assumed,

represent  the  executor  in  the  estate.   I t  appears  that  the

pract i t ioner  knows  some  of  the  detai ls  o f  the  estate,  as  he

says  that  the  deceased,  that  is  Ms  Msiza,  is  surv ived  by

tradi t ional  spouse, Mr  Phir i ,  and four  ch i ldren,  one adul t  and

three  minors,  yet  no  fur ther  part iculars  or  even  an

acknowledgment  o f  receipt  by  the  executor  has  been

produced.   I t  appears  however,  that  the  t rust  account  had

been  depleted  pr ior  to  the  passing  of  Ms  Msiza  and  pr ior  to

the  appointment  of  thee  at torneys.   According ly ,  the  source

of any payment to them, had not  been d isclosed.

The  next  compla int  necessary  to  be  deal t  wi th  is

that  o f  Ms Molefe.   The  deta i ls  regard ing  th is  complaint  is

short ly  as  fo l lows:  Ms Molefe  was  a lso  a  c la imant  in  a  Road

Accident  Fund  matter.   She  complained  to  the  LPC  that  the

legal  pract i t ioner  has  on  21  October  2022  received  an
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amount  of  R837 722.70  f rom  the  Road  Accident  Fund  in

respect  o f  her c la im.  

After  Mr  Nyal i  had  inspected  the  Trust  bank

statements  for  that  month  he conf i rmed  that  the  amount  had

indeed  been  received  in  the  trust  account .   Short ly

thereaf ter,  however,  on  31  January  2023,  the  t rust  ba lance

was  only  R333  441.00.   This  means  that  a  substant ia l

por t ion  of  the  amount ,  i f  that  had  been the  only  funds in  the

trust  account ,  had  been  d isbursed  without  payment  o f  i t  to

the c l ient .   The compla inant  was eventual ly pa id a lump sum

in a rounded-off  f igure of  R400  000.00 on 1 August  2022.  

This  is  more  than  20  months  af ter  the  pract i t ioner

had  received  the  capi ta l  f rom  the  RAF,  and  c lear ly,  i f  one

has  regard  to  the  deplet ion  of  the  funds  in  the  Trust

account ,  th is  payment  must  have  been  made  from  funds

other  than  that  received  in  respect  of  th is  c la im  f rom  the

Road Accident Fund.

The  case  of  Ms  Mogolola  was  part icular ly

h ighl ighted  by  Counsel  who  appeared  for  the  LPC.   The

reason  for  th is  is  that  i t  involves  a  minor  ch i ld.   The  act ion

in  that  mat ter  was  also  against  the  Road  Accident  Fund  on

behal f  of  the  minor  chi ld ,  in  respect  o f  a  loss  of  suppor t .
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Ms Mogolo la  had determined af ter  a  v is i t  by  her  to  the  Road

Accident  Fund’s  of f ices,  that  the  loss  of  support  c la im  had

already been paid to  the pract i t ioner on 7 July  2022.  

However ,  she  repor ted  and  compla ined  to  the  LPC

that  the  pract i t ioner  had  to ld  her  that  funds  would  only  be

received  in  November  or  December  of  that  year.   He  then

also  to ld  her  that  in i t ia l ly  he  would  deduct  25  percent  o f  the

capi ta l  account .   There  is  no  ind icat ion  of  whether  th is  was

in  terms  of  a  cont ingency  fee  agreement  or  not.   Those

par t icu lars are st i l l  lacking.  

Subsequent ly ,  however ,  the  pract i t ioner  o f fered  to

g ive  Ms  Mogolo la  a  R50  000.00  advance,  whi ls t  wai t ing  for

payment  of  the  RAF  Funds.   The  inspect ion  conducted  by

Mr Nyal i  show  that  the  matter  had  indeed  been  f ina l ised  on

26  November  2021,  and  an  amount  of  R630  690.00  had

been awarded to  the  minor  ch i ld  for  the  loss  of  suppor t ,  and

that  amount  had  in  fact  been  paid  to  the  pract i t ioner  on  8

July  2022.   This  accords  wi th  the  facts  disc losed  by  the

Road Accident Fund to Ms Mogolola.

Mr  Nyal i  a lso  d iscovered  a  let ter  addressed  to

Ms Mogolo la  by  the  pract i t ioner,  indicat ing  that  he  had

est imated  an  amount  o f  R350  000.00  being  due  to  her ,  but
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thereaf ter  the  inspect ion  of  the  t rust  bank  accounts  noted

payments  to  her  o f  R5  000.00  on  13  September  2022,

R5 000.00  on  30  November  2022  and  R10  000.00  on  22

December 2022 only .

In  the  answering  af f idavi t ,  in  v iew  of  th is  set  o f

facts the respondent ’s answer is te l l ing.  I  quote i t  in  fu l l :

  

“Payment  o f  the  capi ta l  was  made  to  c l ient  in

the  sum  of  R410 455.00  and  th is  mat ter

should be regarded as  c losed.  Cl ient  received

payment  even  though  par ty  and  par ty  costs

have  not  yet  been  paid  by  the  RAF.   In  fact ,

the  RAF  indicated  i ts  in tent ion  to  rev iew

same.   The  law  f i rm  is  somewhat  pre judiced,

as  i t  runs  the  r isk  of  not  recover ing  i ts  f ina l

costs  and  fees  in  fu l l .   The  rea l  just ice  for

c l ient  is  served.   Therefore  urgency  does  not

ar ise,  but  is  ra ther  imaginat ive  or  putat ive,  as

i t  is  based  on  old,  incomplete  factua l

narrat ives.  Urgency has to be rea l . ”

No  par t icu lar i ty  o f  the  payment  of  th is  amount  has  been

furnished  and  no  part icular i ty  has  been  furn ished  regard ing

the  prev ious  payments.   There  was  also  no  explanat ion  of
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how  th is  c l ient ’s  funds  have  been  dealt  with  in  the  t rust

account .

Regarding  a  major  source  of  non-compl iance  wi th

obl igat ions,  one  has  to  consider  whether  the  obl igat ion  to

keep  up  the  books  of  account  had  been  sat is f ied,  and

whether  there  have  been  a  cooperat ion  in  respect  thereof

wi th  Mr  Nyal i  on  behal f  of  the  LPC.   Sect ion  87(5)(a)  of  the

Legal  Pract ice  Act  obl iges  a  pract i t ioner  to  produce  for

inspect ion  a  book,  document  or  art ic le  in  his  possession  or

under  h is  custody  or  control  i f  such  is  requested  by  the

LPC.

Added  to  th is  is  the  obl igat ion  in  terms  of  Sect ion

37(2)(a)  of  the  Act,  requir ing  a  prac t i t ioner  to  cooperate

with  the LPC when i t  invest igates  any matter .   The fa i lure  to

cooperate,  as  required  by  the  Legal  Pract ice  Act ,  has  been

suf f ic ient ly set out  by Mr Nyal i  in  h is report .   

Apart  f rom the  obl igat ion  to  co-operate and produce

books  of  account ,  Sect ion  87(1)  o f  the  Legal  Pract ice  Act

provides  that  a  Trus t  account  pract ice,  such  as  that  of  the

legal  pract i t ioner  in  quest ion,  must  keep  proper  account ing

records  conta in ing  par t icu lar  information  in  respect  o f

moneys  received  and  paid  by  i ts  own  account ,  and  moneys
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received, held or  paid by the account of  any person.  

Rule  55(4)  o f  the  LPC Rules  requi res  such books  of

account  to  be  kept ,  which  would  be  present  fa i r ly ,  and  in

accordance  wi th  an  acceptable  f inancia l  f ramework,  the

state  of  a f fa i rs  of  the  business,  of  a  f i rm  such  as  the

pract i t ioner  in  quest ion,  ind icat ing  assets  and  l iab i l i t ies,

day-to-day  receipt  of  moneys  and  entr ies  made  in  respect

thereof ,  and information of  a l l  monies held and paid by i t ,  or

by  the  pract i t ioner  to  the  account  o f  any  person.   Th is  wi l l

inc lude the three compla inants al ready referred to.

Rules  34  and  48,  fur ther  prov ide  that  pract i t ioner

must  ensure  that  the  to ta l  amount  of  money  in  i ts  t rust

banking account,  or  trust  investment account  and t rust  cash,

shal l  not  be  less  than  the  total  amount  o f  the  credi t

balances  of  the  rust  records  shown  in  i ts  account ing

records.   There  are  simi lar  requirements  in  Rules  54.14.4

and 54.12 and 13.   

Against  the  background  of  these  facts  one  must

then  determine  whether  misconduct  o f  the  prac t i t ioner  has

been  establ ished.   Non-Compl iance  wi th  the  obl igat ions

imposed  in  terms  of  the  Legal  Pract ice  Act  a lso  const i tutes

misconduct .   
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Given  the  facts  s ta ted  above,  and  given  the  lack  of

any  explanat ion  or  proper  responses  f rom  the  pract i t ioner ,

one  cannot  but  conclude  that  misconduct  has  been

establ ished in  numerous instances.

The  next  inquiry  is  whether  the  pract i t ioner  is  then

a  f i t  and proper  person to  cont inue in  pract ice.   In  Vassen  v

The  Law  Soc iety  o f  the  Cape  1998  (4)  SA  532  (SCA),  the

Supreme Court  o f  Appeal conf i rmed that an attorney such as

the  legal  prac t i t ioner  in  quest ion,  should  exhib i t  honesty,

rel iabi l i ty  and  in tegr i ty.   This  a lso  per ta ins  to  h is  t rust

affa i rs .

The  judgment  goes  further  to  underl ine  that  the

general  publ ic  is  enti t led  to  expect  that  money  wi l l  not  be

used  for  any  purpose  other  than  that  for  which  i t  had  been

held.   There  are  numerous  other  cases  which  a lso  conf i rm

the  high  standard  of  in tegr i ty  expected  f rom  pract i t ioners,

no less  so than  Genera l  Counci l  of  the Bar  of  South Afr ica  v

Geach  and  Others  2013  (2)  SA  52  (SCA)  and  Incorporated

Law  Society  Transvaal  v  Visser  and  others ,  Incorporated

Law  Society  Transvaal  v  Vi l joen  1958  (4)  SA  115  (T) ,  a

decis ion of  th is court .
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What  is  fur thermore  expected  of  a  pract i t ioner,

when  his  conduct  is  p laced  before  a  court  under  scrut iny  is

that  he  should  d isplay  absolute  candour  and  at  least  take

the  LPC and  the  Court  into  h is  conf idence.   The  respondent

has  fa i led  to  do  so,  and  the  manner  in  which  he  deal t  wi th

the  compla in ts  re ferred  to  in  the  founding  af f idav it  show  a

dis regard,  not  only  for  the  Court ,  but  a lso for  h is  ob l igat ions

towards  the  publ ic  and those who compla ined of  h is  conduct

in part icular .

The fact  of  the  matter  is  fur ther  that  the pract i t ioner

cont inued  to  pract ice  and  apparent ly  s t i l l  cont inues  to

pract ice  wi thout  proper  books  of  account ,  and  proper

management  o f  h is  trus t  account .   He  a lso  cont inues  to  do

so  wi thout  a  Fide l i ty  Fund  Cert i f icate,  thereby  p lacing  the

publ ic and any fu ture c l ient  a t  r isk.

In  my  v iew,  the  pract i t ioner’s  conduct  mer i ts  h is

suspension  and  that  cont ro l  over  h is  pract ice  should  be

exerc ised by a curator as proposed by the LPC.

Order :

1. That  the  Honourable  Court  d ispenses  wi th  the  forms

and  serv ice  prov ided  for  in  the  Uni form  Rules  in

terms  of  Rule  6(12)(a)  and  d isposes  of  th is  mat ter
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at  such  t ime  and  p lace  and  in  such  manner  and  in

accordance wi th  such procedures as i t  seems f i t .  

2. That  MMATLOU  LESLEY  MATSI  (hereinaf ter  re ferred

to  as  “ the  Fi rs t  Respondent”)  be  suspended  f rom

pract is ing as a legal  prac t i t ioner on an urgent  basis

pending  the  f inal isat ion  of  the  appl icat ion,  and  on

the fo l lowing condi t ions. 

3 . That  the  Firs t  Respondent  immediate ly  hand  del ivers

his  cert i f icate  of  enrolment  as  an  at torney  to  the

Regist rar o f  th is  Honourable Court .  

4 . That  in  the  event  of  the  Firs t  Respondent  fa i l ing  to

comply  wi th  the  terms  of  th is  order  detai led  in  the

previous  paragraph  wi th in  two  (2)  weeks  from  date

of  th is  order,  that  the Sher i f f  of  the dist r ic t  in  which

the  cer t i f icate  is ,  be  author ised  and  d irec ted  to

take  possession  of  the  cer t i f icate  and  to  hand  i t  to

the Regist rar  o f  th is Honourable Court .  

5 . That  the Firs t  Respondent be prohibi ted f rom handl ing

or  operat ing  on  his  trus t  accounts  as  detai led  in

paragraph 6 hereunder . 

6 . That  the  Director/Act ing  Director  and  or  Nominee,  o f

the  Gauteng  Provincial  Of f ice  of  the  Appl icant,  be
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appointed  as  curator  bonis  (here in  af ter  referred  to

as  “curator ”)  to  administer  and  control  the  t rust

accounts  of  the  Respondents,  inc lud ing  accounts

re la t ing  to  insolvent  and deceased  es tates  and  any

deceased  estate  and  any  estate  under  curatorsh ip

connected  with  the  Firs t  Respondent ’s  pract ice  as

at torney  and  includ ing  also,  the  separate  banking

account  opened  and  kept  by  the  Fi rs t  Respondent

at  a  bank  in  the  Republ ic  of  South  Afr ica  in  terms

of  sect ion  86(1)  of  the  Legal  Prac t ice  Act  (“LPA”)

and/or  any  separate  savings  or  interest-bear ing

accounts  as  contemplated  by  sect ion  86(3)  and

sect ion  86(4)  o f  the  LPA,  in  which  monies  f rom

such  t rust  bank  accounts  having  been  invested  by

vi r tue  of  the  prov is ions  of  the  said  sub-sect ions  or

in  which  monies  in  any  manner  have  been

deposi ted  or  cred ited  ( the  said  accounts  being

hereaf ter  referred  to  as  “ the  trus t  accounts”) ,  wi th

the fo l lowing powers and dut ies:  

6 .1 immediately  to  take  possession  of  the

Respondents’  account ing  records,  records ,

f i led  and  documents  as  referred  to  in

paragraph  7  and  subject  to  the  approval  o f

the  Board  of  Control  o f  the  Legal

Pract i t ioner ’s  Fide l i ty  Fund  (herein  af ter
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referred  to  as  “ the  Fund”)  to  s ign  a l l  forms

and  general ly  to  operate  upon  the  t rust

account(s) ,  but  only  to  such  extent  and  for

such  purpose  as  may  deem  necessary  to

br ing  to  complet ion  current  t ransact ions  in

which  the  First  Respondent  was  act ing  at  the

date of th is  order;

 

6 .2 Subject  to  the  approval  and  control  of  the

Board  of  Contro l  of  the  Fund  and  where

monies  had  been  paid  incorrect ly  and

unlawfu l ly  f rom  the  underment ioned  trus t

accounts,  to  recover  and  receive  and,  i f

necessary  in  the  in terests  of  persons  having

lawfu l  c la ims upon the trust  account(s) and/or

against  the  First  Respondent  in  respect  o f

monies  held,  received  and/or  invested  by  the

Fi rs t  Respondent  in  terms  of  Section  86(3)

and  sect ion  86(4)  of  the  PA  (herein  af ter

referred to  as  “ the  t rust  monies”) ,  to  take any

legal  proceedings  which  may  be  necessary

for  the  recovery  of  money  which  may  be  due

to  such  persons  in  respect  o f  incomplete

transact ions,  i f  any,  in  which  the  Firs t

Respondent  was  and  may  st i l l  have  been
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concerned and to  receive such monies  and to

pay  the  same  to  the  credi t  of  the  trust

account(s) ;

6 .3 To  ascer ta in  from  the  Respondents

account ing  records  the  names  of  a l l  persons

on  whose  account  the  Firs t  Respondent

appears  to  hold  or  to  have  received  t rust

monies  (herein  af ter  re ferred  to  as  “ trus t

credi tors”)  and  to  ca l l  upon  the  Firs t

Respondent  to  furn ish  him,  with in  30  ( th i r ty)

days  of  the  date  of  service  of  th is  order  such

fur ther  per iod  as  he  may  agree  to  in  wr i t ing,

with  the  names,  addresses  and  amounts  due

to al l  t rust cred itors;

6.4 To  cal l  upon  such  t rust  cred i tors  to  furnish

such  proof,  in format ion  and/or  a f f idav its  as

he  may  requi re  to  enable  him,  act ing  in

consultat ion  wi th ,  and  subject  to  the

requi rements  of,  the  Board  of  Control  of  the

Fund,  to  determine  whether  any  such  trust

credi tor  has  a  c la im  in  respect  o f  monies  in

the  t rust  account(s)  o f  the  Respondents  and,

i f  so, the amount o f  such c la im; 

6 .5 To admit  or  re ject,  in  whole or in  par t ,  subjec t
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to  the  approval  o f  the  Board  of  Control  of  the

Fund,  the  cla ims  of  any  such trust  credi tor  or

credi tors ,  wi thout  pre judice  to  such  t rust

credi tor ’s  or  c redi tors ’  r ights  of  access to  the

civ i l  courts ;  

6 .6 Having  determined  the  amounts  which  he

considered are lawful ly  due to  t rust  cred itors,

to  pay  such  cla ims  in  fu l l  subject  a lways  to

the  approval  o f  the  Bord  of  Control  of  the

Fund;  

6.7 In  the  event  o f  there  being  surplus  in  the

trust  account(s)  of  the  Respondents  af ter

payment  o f  the  admi t ted  c la ims  of  a l l  t rust

credi tors  in  fu l l ,  to  ut i l ise  such  surplus  to

set t le  or  reduce  (as  the  case  may  be),  f i rs t ly

any  c la im  of  the  Fund  in  terms  of  sect ion

63(3)  o f  the  LPA  in  respect  of  any  in terest

there in  re ferred  to  and,  secondly,  without

pre judice to the r ights of  the t rust  credi tors of

the  Firs t  Respondent,  the  costs,  fees  and

expenses  referred  to  in  paragraph  13  of  th is

appl icat ion,  or  such  por t ion  thereof  as  has

not  a lready  been  separate ly  pa id  by  the  First

Respondent  to  Appl icant ,  and,  i f  there  is  any
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balance  le f t ,  subject  to  the  approval  of  the

Board  of  Contro l  of  the  Fund,  to  the  Fi rs t

Respondent ,  i f  he  is  solvent ,  or ,  i f  the  Firs t

Respondent  is  inso lvent,  to  the  t rustee(s)  o f

the First  Respondent ’s inso lvent es tate; 

6 .8 In  the  event  o f  there  being  insuf f ic ient  t rus t

monies  in  the  trust  banking  account(s)  of  the

Respondents,  in  accordance  wi th  the

avai lab le  documentat ion  and  information,  to

pay  in  fu l l  the  cla ims  of  t rust  credi tors  who

have lodged  c la ims  for  repayment  and  whose

cla ims  have  been  approved,  to  d is tr ibute  the

credi t  ba lance(s)  which  may  be  avai lable  in

the  t rust  bank  account(s )  amongst  the  t rust

credi tors  a l ternat ive ly  to  pay  the  balance  to

the Legal Pract i t ioner ’s F ide l i ty  Fund;  

6.9 Subject  to  the approval  of  the chairman of  the

Board  of  Contro l  o f  the  Fund,  to  appoint

nominees  or  representat ives  and/or  consul t

with  and/or  engage the  serv ices  of  at torneys,

counsel,  accountants  and/or  any  other

persons,  where  considered  necessary,  to

assis t  h im  in  carry ing  out  h is  dut ies  as

curator ; and
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6.10 To  render  f rom  t ime  to  t ime,  as  curator,

returns  to  the  Board  of  Control  of  the  Fund

showing  how  the  trust  account(s)  of  the

Respondents  has/have  been  deal t  wi th ,  unt i l

such  t ime  as  the  Board  not i f ies  h im  that  he

may  regard  his  dut ies  as  curator  as

terminated.  

7 . That  the  First  Respondent  immediate ly  de l ivers  his

account ing  records ,  records,  f i led  and

documentat ion  containing  par t icu lars  and

informat ion relat ing to:

 

7 .1 any  monies  received,  held  or  pa id  by  the

First  Respondent  for  or  on  account  of  any

person whi le  pract is ing as an attorney;

7.2 any  monies  invested  by  the  Firs t

Respondent  in  terms  of  sect ion  86(3)  and

sect ion 86(4) o f  the LPA; 

7.3 any  interest  on  monies  so  invested  which

was  paid  over  or  cred i ted  to  the  Fi rs t

Respondent;

7.4 any  estate  of  a  deceased  person  or  an
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insolvent  estate  or  an  estate  under

curatorsh ip  administered  by  the  Firs t

Respondent,  whether  as  an  executor  or

t rustee  or  curator  or  on  behalf  of  the

executor,  t rustee or  curator ; 

7.5 any  inso lvent  estate  administered  by  the

First  Respondent  as  t rustee  or  on  behal f  of

the  t rustees  in  terms  of  the  Insolvency  Act,

No 24 of  1936; 

7.6 any  trust  administered  by  the  Fi rs t

Respondent  as  trustee  or  on  behalf  o f  the

trustee  in  terms  of  the  Trust  Proper ty

Contro l  Ac t,  No 57 of  1988;

7.7 any  company  l iqu idated  in  terms  of  the

Companies  Act ,  No 61 of  1973,  adminis tered

by  the  Firs t  Respondent  as  or  on  behal f  of

the l iquidator;  

7.8 any  c lose  corporat ion  l iqu idated  in  terms  of

the  Close  Corporat ion  Act ,  69  of  1984,

administered  by  the  First  Respondent  as  or

on behalf  of  the l iqu idator ;  and

7.9 the  First  Respondent ’s  pract ice  as  an

at torney  of  th is  Honourable  Court ,  to  the

10

20



078312/2023-SvS 26 JUDGMENT
30-08-2023

curator  appointed  in  terms  of  paragraph  6

hereof ,  prov ided that,  as far  as such account

records,  f i les  and  documents  are  concerned,

the  Firs t  Respondent  shal l  be  ent i t led  to

have  reasonable  access  to  them  but  a lways

subject  to  the  supervis ion  of  such  curator  or

his nominee. 

8 . That  should  the  Fi rs t  Respondent  fa i l  to  comply  wi th

the  prov is ions  of  the  preceding  paragraph  of  th is

order  on  service  thereof  upon  him  or  a f ter  a  re turn

by  the  person  entrusted  wi th  the  service  thereof

that  he  has  been  unable  to  ef fect  serv ice  thereof

on  the  Firs t  Respondent  (as  the  case  may  be) ,  the

sher i f f  o f  the  d is tr ic t  in  which  such  account ing

records,  records,  f i les  and  documents  are,  be

empowered  and  d irected  to  search  for  and  take

possession  thereof  wherever  they  may  be  and  to

del iver them to such curator;  

9. That  the  Firs t  Respondent  be  and  is  hereby  removed

from off ice as – 

9.1 executor  of  any  estate  of  which  the  Firs t

Respondent  has  been  appointed  in  terms  of

sect ion  54(1)(a)(v)  o f  the  Admin istrat ion  of
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Estates  Act ,  No  66  of  1965  or  the  es tate  of

any other person refer to in sect ion 72(1) ; 

9 .2 curator  or  guard ian  of  any  minor  or  other

person’s  property  in  terms  of  section  72(1)

read  wi th  sect ion  54(1)(a)(v)  and  sect ion  85

of  the  Administ ra t ion  of  Estates  Act ,  No 66 of

1965;  

9 .3 trustee  of  any  insolvent  es tate  in  terms  of

sect ion  59  of  the  Insolvency  Act ,  No  24  of

1936;  

9.4 Liqu idator  o f  any company in  terms of  sect ion

379(2)  read  wi th  379(e)  o f  the  Companies

Act ,  No 61 of 1973; 

9 .5 Trustee  of  any  t rust  in  terms  of  Sect ion  20(1)

of  the  Trust  Property  Contro l  Act ,  No  57  of

1988;  

9.6 Liqu idator  o f  any  c lose  corporat ion  appointed

in  terms  of  Sect ion  74  of  the  Close

Corporat ion Act,  No 69 of  1984. 

10. That the curator shal l  be ent i t led to :  

10.1 Hand  over  to  the  persons  ent i t led  thereto  al l
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such  records,  f i les  and  documents  provided

that  a  sat is factory  wr i t ten  undertak ing  has

been  received  f rom  such  persons  to  pay  any

amount,  e i ther  determined  on  taxation  or  by

agreement,  in  respect  o f  fees  and

disbursements due to  the f i rm;  

10.2 Require  from  the  persons  referred  to  in

paragraph  10.1  to  provide  any  such

documentat ion  or  information  which  he  may

consider  re levant  in  respect  of  a  c la im  or

possible  or  ant ic ipated  c la im,  against  h im

and/or  the  Firs t  Respondent  and/or  F irst

Respondent ’s  c l ients  and/or  the  Fund  in

respect  of  money  and/or  other  proper ty

ent rusted  to  the  Fi rs t  Respondent  provided

that  any  person  ent i t led  thereto  shal l  be

granted  reasonable  access  thereto  and  shal l

be permi t ted to make copies thereof; 

10.3 Publ ish  th is  order  or  an  abr idged  vers ion

thereof  in  any  newspaper  he  considered

appropr iate;  

10.4 Wind-up the Respondent ’s pract ice.
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11. That,  i f  there are any t rust  funds avai lable,  the First

Respondent  shal l  wi th in  6  (s ix)  months af ter  having

been  requested  to  do  so  by  the  curator ,  or  with in

such  longer  per iod  as  the  curator  may  agree  to  in

wr i t ing,  shal l  sat is fy  the  curator,  by  means  of  the

submission  of  taxed  bi l ls  of  costs  or  otherwise,  of

the  amount  o f  the  fees  and  disbursements  due  to

him  (Firs t  Respondent )  in  respect  o f  th is  former

pract ice,  and  should  he  fa i l  to  do  so,  he  shal l  not

be  ent i t led to  recover  such fees and disbursements

from  the  curator  wi thout  pre judice,  however ,  to

such  r ights  ( i f  any)  as  he  may  have  against  the

trust  credi tor(s)  concerned for  payment  or  recovery

thereof;  

12. That  a  cert i f icate issued by the di rector  o f  the Legal

Prac t i t ioner ’s  Fide l i ty  Fund  shal l  const i tute  pr ima

facie  proof  of  the  curator ’s  cos ts  and  that  the

Regist rar  be  author ised to  issue a  wri t  o f  execut ion

on  the  st rength  of  such  cer t i f icate  in  order  to

col lect  the curator ’s costs.

13. That  the  Firs t  Respondent  be  and  is  hereby

directed: 

 13.1 To  pay,  in  terms  of  sect ion  87(2)  of  the
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LPA,  the  reasonable  costs  of  the

inspect ion  of  the  account ing  records  of

the Respondents;  

13.2 To pay the reasonable fees and expenses

of  the curator;  

13.3 To pay the reasonable fees and expenses

of  any  person(s)  consulted  and  or

engaged by the curator as aforesaid;

 

13.4  To  pay  the  expenses  relat ing  to  the

publ icat ion  of  th is  order  or  any

abbreviated version thereof ; and

 

13.5  To  pay  the  costs  of  this  appl icat ion  on  an

at torney and cl ient scale.  

14. The  appl icat ion  for  the  rev iew  of  the  repor t  o f  Mr

Nyal i  is  re fused,  wi th  costs.

…………………………
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DAVIS,  J

JUDGE OF THE HIGH COURT 
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