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GOVERNMENT GAZETTE, 13 DECEMBELR 1995 No. 16861. |

LABOUR RELATIONS ACT, 1995 Act No. 66, 1995

ACT

To change the law governing iabour reiations and, for that purpose—

to give effect to section 27 of the Constitution;
to regulate the organisational rights of trade unions;
to promote and facilitate collective bargaining at the workplace and at sectorai level;

to regulate the right to strike and the recourse to lock-out in conformity with the
Constitution; - ’

to promote employee participation in decision-making through the estabiishment of
workplace forums;

to provide simple procedures for the resolution of labour disputes through statutory
conciliation, mediation and arbitration (for which purpose the Commission for
Conciliation, Mediation and Arbitration is established), and through independent
alternative dispute resolution servives accreditéd_ for that purpose;

~

to establish the Labour Court and Labour Appeal Court as superior courts, with

exclusive jurisdiction to decide matters arising from the Act;

to provide for a simplified procedure for the registration of trade unions and
employers® organisations, and to provide for their regulation to ensure democratic:

praétices and proper financial control;

to give effect to the public international law obligations of the Republic relating to
Iabour relations;
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purpose, Application and Interpretation

si

CHAPTER 1
PURPOSE, APPLICATION AND INTERPRETATION

1. Purpose of this Act
The purpose of this Act! is to advance economic development, social justice, labour
peace and the democratisation of the workpiace by fulfilling the primary objects of this

Act, which are—

(a) to give effect to and regulate the fundamental rights conferred by
section 27 of the Constitution;2

(b)  to give effect to obligations incurred by the Republic as a member state of

the International Labour Organisation;

(c) to provide a framework within which employees and their irade unions,

employers and employers’ organisations can-— A

(i) collectively bargain to determine wages, terms and conditions of
employment and other matters of mutual interest; and

(ii) formulate industrial policy; and

(d) to promote—

1. An italicised word or phrase indicates that the word or phrase is defined in section 213 of this Act.

2 Section 27, which is in the Chapter on Fundamental Rights in the Constitution entrenches the following rights:
“(1) Every person shall have the right to fair labour practices.

@ Workers shall have the right to form and join trade unions, and employers shall have the right to form
and join employers' organisations.

3) Workers and employers shall have the right to organise and bargain coilectively.

{4) Workers shall have the right to strike for the purpose of collective bargaining.

{5) Employers' recourse to the lock-out for the purpose of collective bargaining shali not be impaired,
subject 1o subsection 33(1)."”
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() orderly collective bargaining;
(ii) collective bargaining at sectoral level;
(iii) employee participation in decision-making in the workplace; and

(iv) the effective resolution of labour disputes.

2. Exclusion from application of this Act
This Act does not apply to members of —
(a)  the National Defence Force;
(b)  the National Intelligence Agency; and

(c) the South African Secret Service.

(&) —= metal SOudle .\os]nw.L

\ 3 Interpretation of this Act 10
Any person applying this Act must interpret its provisions—
{a)  to give effect to its primary objects;
(b)  in compliance with the Constitution; and
(c) in compliance with the public international law obligations of the
15
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CHAPTER IT
FREEDOM OF ASSOCIATION AND GENERAL PROTECTIONS

Employees’ right to freedom of association

(1)

(2

©)

Every employee has the right—
(a)  to participate in forming a trade union or federation of trade unions; and

(b) to join a trade union, subject to its constitution.

Every member of a trade union has the right, subject to the constitution of that

.

trade union—
(a)  to participate in its lawful activities;

(b) to participate in the election of any of its affice-bearers, officials or trade

union representatives,

(c) to stand for election and be eligible for appointment as an office bearer or
official and, if elected or appointed, to hold office; and

(d) to stand for election and be eligible for appointment as a trade union
representative and, if elected or appointed, to carry out the functions of a
trade union representative in terms of this Act or any collective

agreement.

Every member of a trade union that is a member of a federation of trade unions
has the right, subject to the constitution of that federation—

(a)  to participate in its lawful activities;

(b)  to participate in the election of any of its office-bearers or officials; and

(c) to stand for election and be eligible for appointment as an office-bearer or
official and, if elected or appointed, to hold office.

10
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5, Protection of employees and persons seeking employment (vi) exercise of any right conferred by this Act; or -
(vii) participation in any proceedings in terms of this Act.
(¢))] No person may discriminate against an employee for exercising any right
conferred by this Act. (3)  No person may advantage, or promise to advantage, an employee or a person
seeking employment in exchange for that person not exercising any right
. o . . conferred by this Act or not participating in any proceedings in terms ] :
(2) Without limiiing the general protection conferred by subsection (1), no person Y o . P . pating yP R & i of this Act 2
. However, nothing in this section precludes the parties to a dispute from
may do, or threaten to do, any of the following— 5 . i :
concluding an agreement to settle that dispute.
(a)  require an employee or a person seeking employment—
(4) A provision in any contract, whether entered into before or after the
(i) not to be a member of a trade union or workplace forum; commencement of this Act, that directly or indirectly contradicts or limits any
provision of section 4, or this section, is invalid, unless the contractual provision 10
(ii) not to become a member of a trade union or workplace forum; or is permitted by this Act.
(iii) to give up membership of a trade union or workplace forum, . Employers’ right to freedom of association
(b)  prevent an employee or a person seeking employment from exercisfng i .
. . . LT . . (¢)] Every employer has the right—
any right conferred by this Act or from participating in any proceedings in
terms of this Act; or (a) to participate in forming an employers’ organisation or a federation of
o ) . employers’ organisations; and 15
(c) prejudice an employee or a person seeking employment because of past,
present or anticipated— (b)  tojoin an emplovers’ organisation, subject to its constitution.
(6] membership of a trade union or workplace forum; 15 ) Every member of an employers’ organisation has the right, subject %o the
B ) . ) constitution of that empioyers’ organisation—
(ii) participation in forming a trade union or federation of trade unions
or establishing a workplace forum; {a)  to participate in its lawful activities;
(iii) participation in the lawful activities of a frade union, federation of | (b)  to participate in the election of any of its office-bearers or officials; and 20
trade unions or workplace forum, i (c) if—
(iv) failure or refusal to do something that an employer may not lawfully 20 (i) anatural person, to stand for election and be eligible for appointment
permit or require an employee to do; as an office-bearer or official and, if elected or appointed, to hold
office;
(v) disclosure of information that the employee is lawfully entitled or
required to give to another person; (i) a juristic person, to have a representative stand for election, and be 25
AY
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eligible for appointment, as an gffice-bearer or official and, if elected
or appointed, to hold office.

Every member of an employers’ organisation that is a member of a federation of
employers’ organisations has the right, subject to the constitution of that
federation—

(a) to participate in its lawful activities;
(b)  to participate in the election of any of its office-bearers or officials; and

(c) if—

(i) anatural person, to stand for election and be eligible for appointment
as an office-bearer or official and, if elected or appointed, to hold
office; or

{ii) a juristic persom, to have a representative stand for election, and be
eligible for appointment, as an office-bearer or official and, if elected
or appointed, to hold office.

7.  Protection of employers’ rights

M

@

No person may discriminate ‘against an employer for exercising any right
conferred by this Act.

Without limiting the general protection conferred by subsection (1), no person
may do, or threaten to do, any of the following—
(a)  require an employer—

(i) mot to be a member of an employers’ organisation;

(ii) not to become a member of an employers’ organisation; or

(iii) to give up membership of an employers’ organisation;

(b)  prevent an employer from exercising any right conferred by this Act or
from participating in any proceedings in terms of this Act; or

15
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(c)  prejudice an employer because of past, present or anticipated—
(i) membership of an employers’ organisation;

(i) participation in forming an employers’ organisation or a federation
of employers’ organisations;

(iii) participation in the lawful activities of an employers’ organisation or
a federation of employers’ organisations;

(iv) disclosure of information that the employer is lawfully entitled or
required to give to another person;

(v) exercise of any right conferred by rhis Act; or

(vi) participation in any proceedings in terms of this Act.

No person may advantage, or promise to advantage, an employer in exchange for
that employer not exercising any right conferred by this Act or not participating
in any proceedings in terms of this Act. However, nothing in this section
precludes the parties to a dispute from concluding an agreement to settle that
dispute. )

A provision in any contract, whether entered into before or -after the
commencement of this Act, that directly or indirectly contradicts or limits any
provision of section 6, or this section, is invalid, unless the contractual provision
is permitted by this Act.

Rights of trade unions and employers’ organisations

Every trade union and every employers’ organisation has the right—

(a) subject to the provisions of Chapter VI—

(i) to determine its own constitution and rules; and

10
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(ii) to hold elections for its office-bearers, officials and representatives;
(b) to plan and organise its administration and lawful activities;

(c)  to participate in forming a federation of trade unions or a federation of
employers’ organisations;

(dj  to join a federation of trade unions or a federation of employers’
organisations, subject to its constitution, and to participate in its lawful
activities; and

(e) to affiliate with, and participate in the affairs of, any international
workers’ organisation or international employers’ organisation or the
International Labour Organisation, and contribute to, or receive financial

assistance from, those organisations.

9. Procedure for disputes?

(1)  If there is a dispute about the interpretation or application of any provision of this
Chapter, any party to the dispute may refer the dispute in writing to—

(a) a council, if the parties to the dispute fall within the registered scope of

that council; or

(b) the Commission, if no council has jurisdiction.

(2)  The party who refers the dispute must satisfy the council or the Commission that
a copy of the referral has been served on all the other parties to the dispute.

See flow diagram No. 1 in Schedule 4.
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(3)  The council or the Commission must attempt to resolve the dispute through
conciliation.
(4)  If the dispute remains unresolved, any party to the dispute may refer it to the
Labour Court for adjudication.
10.  Burden of proof 5

In any proceedings—

(a)  aparty who alleges that a right or protection conferred by this Chapter has
been infringed must prove the facts of the conduct; and

v

(b)  the party who engaged in that conduct must then prove that the conduct
did not infringe any provision of this Chapter. 10
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! CHAPTER III employer in writing to deduct subscriptions or levies payabie to that trade union
COLLECTIVE BARGAINING from the employee’s wages.
PART A—ORGANISATIONAL RIGHTS s . .
(2)  Anemployer who receives an authorisation in terms of subsection (1) must begin
| making the authorised deduction as soon as possible and must remit the amount
1. Trade union representativeness ‘ deducted to the representative trade union by not later than the 15th day of the 5
. . . . ; i ! educti .
In this Part, unless otherwise stated, “‘representative frade union” means a registered 5 month fist followingdtiie 6= each dedietion was made

trade union, or two or more registered frade unions acting jointly, that are sufficiently

representative of the employees employed by an employer in a workplace. (3)  An employee may revoke an authorisation given in terms of subsection (1) by

giving the employer and the representative trade union one month’s written
notice or, if the employee works in the public service, three months’ written

12.  Trade union access to workplace .
notice. 10
(1) Any office-bearer or official of a representative trade urion is entitled to enter the 4  An employer who receives a notice in terms of subsection (3) must continue to
empleyer’s premises in order to recruit members or communicate with members, 10 make the authorised deduciion until the notice period has expired and then must
or otherwise serve members’ interests. stop making the deduction.

(2)  Arepresentative trade union is entitled to hold meetings with employees outside (5)  With each monthly remittance, the employer must give the representative trade

their working hours at the employer’s premises. union— 15

(a)  alist of the names of every member from whose wages the employer has

(3)  The members of a representative trade union are entitled to vote at the made the deductions that are included in the remittance;
employer’s premises in any election or ballot contemplated in that trade union’s 15
constitution. (b)  details of the amounts deducted and remitted and the period to which the

deductions relate; and

(4)  The rights conferred by this section are subject to any conditions as to time and ! (c;  acopy of every notice of revocation in terms of subsection (3). 20
place that are reasonable and necessary to safeguard life or property or to prevent
the undue disruption of work. . .

! 14.  Trade union representatives
13.  Deduction of trade union subscriptions or levies = (1)  In this section, ‘“‘representative trade union” means a registered zrade union, or

two or more registered frade unions acting jointly, that have as members the

)] Any employee who is a member of a representative trade union may authorise the majority of the employees employed by an employer in a workplace.
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“

In any workplace in which at least 10 members of a representative trade union
are employed, those members are entitled to elect from among themselves—

(a)  if there are 10 members of the trade union employed in the workplace,

one trade union representative;

(b) if there are more than 10 members of the trade union employcd in the

workplace, two trade union representatives;

(c)  if there are more than 50 members of the trade union employed in the
workplace, two trade union representatives for the first 50 members, plus
a further one trade union representative for every additional 50 members

up to a maximum of seven trade union representatives;

(d)  if there are more than 300 members of the trade union employed in the
workplace, seven trade union representatives for the first 300 members,
plus one additional trade union representative for every 100 additional

members up to a maximum of 10 trade union representatives;

(e) if there are more than 600 members of the frade union employed in the
workplace, 10 trade union representatives for the first 600 members, plus
one additional trade union representative for every 200 additional

members up to a maximum of 12 trade union representatives; and

f) if there are more than 1 000 members of the trade union employed in the
workplace, 12 trade union representatives for the first 1 000 members,
plus one additional trade union representative for every 500 additional

members up to a maximum of 20 trade union representatives.

The constitution of the representative frade union governs the nomination,

election, term of office and removal from office of a trade union representative.

A trade union representative has the right to perform the following functions—

L
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{a) at the request of an employee in the workplace, to assist and represent the
employee in grievance and disciplinary proceedings;

()  to monitor the employer’s compliance with the workplace-related
provisions of this Act, any law regulating terms and conditions of
employment and any collective agreement binding on the employer;

(cj to report any aileged contravention of the workplace-related provisions of
this Act, any law regulating terms and conditions of employment and any

collective agreement binding on the employer to—
(i) the employer;
(ii) the representative trade union; and
(iii) any responsible authority or agency; and
(d)  to perform any other function agreed to between the representative trade
union and the employer. .
(5)  Subject to reasonable conditions, a trade union representative is entitled to take
reasonable time off with pay during working hours—
(a) to perform the functions of a trade union representative; and
(b)  tobetrained in any subject relevant to the performance of the functions of
a trade union representative.

15,  Leave for trade union activities

(1)  An employee who is an office-bearer of a representative trade union, or of a
federation of trade unions to which the representative trade union is affiliated, is

entitled to take reasonable leave during working hours for the purpose of
performing the functions of that office.

10
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The representative trade union and the employer may agree to the number of
days of leave, the number of days of paid leave and the conditions attached to any

leave.

An arbitration award in terms of section 21(7) regulating any of the matters
referred to in subsection (2) remainsg in force for 12 months from the date of the

award.

Disclosure of information

0

@)

©)

@

(&)

For the purposes of this section, “representative trade union™ means a registered
trade union, or two or more registered trade unions acting jointly, that have as
members the majority of the employees employed by an employer in a

workplace.

Subject to subsection (5), an employer must disclose to a trade union
representaiive all relevant information that will allow the trade union represen-
tative to perform effectively the functions referred to in section 14(4).

Subject to subsection (5), whenever an empldyer is consulting or bargaining with
a representative frade union, the employer must disclose to the representative
trade union all relevant information that will allow the representative trade union
to engage effectively in consultation or collective bargaining.

The employer must notify the trade union representative or the representative
trade union in writing if any information disclosed in terms of subsection (2) or
(3) is confidential.

An employer is not required to disclose information—

{a) thatis legally privileged;

16
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(b)  that the employer cannot disclose without contravening a prohibition
imposed on the employer by any law or order of any court;

(c) that is confidential and, if disclosed, may cause substantial harm to an
employee or the employer; or :

(d)  thet is private personal information relating to an empleyee, unless that
employee consents to the disclosure of that information.

If there is a dispute about what information is required to be disclosed in terms of
this section, any party to the dispute may refer the dispute in writing to the

Commission.

The party who refers the dispute to the Commission must satisfy it that a copy of
the referral has been served on all the other parties to the dispute.

The Commission must attempt to resolve the dispute through conciliation.

If the dispute remains unresolved, any party to the dispute may request that the
dispute be resolved through arbitration.

In any dispute about the disclosure of information contemplated in subsec-
tion (6), the commissioner must first decide whether or not the information is

relevant.

If the commissioner decides that the information is relevant and if it is
information contemplated in subsection (5)(c) or (d), the commissioner must
balance the harm that the disclosure is likely to cause to an employee or employer
against the harm that the failure to disclose the information is likely to cause to
the ability of a trade union representative to perform effectively the functions
referred to in section 14(4) or the ability of a representative trade union to'engage
effectively in consultation or collective bargaining.

20
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(13)

(14

If the commissioner decides that the balance of harm favours the disclosure of the
information, the commissioner may order the disclosure of the information on
terms designed to limit the harm likely to be caused to the employee or employer.

‘When making an order in terms of subsection (12), the commissioner must take
into account any breach of confidentiality in respect of information disclosed it
terms of this section at that workplace and may refuse to order the disclosure of
the information or any other confidential information which might otherwise be
disclosed for a period specified in the arbitration award.

In any dispute about an alleged breach of confidentiality, the commissioner may
order that the right to disclosure of information in that workplace be withdrawn

for a period specified in the arbitration award.

Restricted rights in domestic sector

6]

@)

For the purposes of this section, “domestic sector” means the employment of
employees engaged in domestic work in their employers’ homes or on the

property on which the home is situated.

The rights conferred on representative trade unions by this Part in so far as they
apply to the domestic sector are subject to the following limitations—

(a) the might of access to the premises of the employer conferred by
section 12 on an office-bearer or official of a representative trade union
does not include the right to enter the home of the employer, unless the

employer agrees; and

(b)  theright to the disclosure of information conferred by section 16 does not
apply in the domestic sector.
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21.

Right to establish thresholds of representativeness

() An employer and a registered trade union whose members are a majority of the
employees employed by that employer in a workplace, or the parties to a
bargaining council, may conclude a collective agreement establishing a
threshold of representativeness required in respect of one or more of the
organisational rights referred to in sections 12, 13 and 15.

(2)  Acollective agreement concluded in terms of subsection (1) is not binding unless
the thresholds of representativeness in the collecfive agreement are applied
equally to any registered trade union seeking any of the organisational rights
referred to in that subsection.

Certain organisational rights for trade union party to council

Registered trade unions that are parties to a council automatically have the rights
contemplated in sections 12 and 13 in respect of all workplaces within the registered
scope of the council regardless of their representativeness in any particular workplace.
Organisational rights in collective agreements

Nothing in this Part precludes the conclusion of a collective agreement that regulates
organisational rights.

Exercise of rights conferred by this Part*

(1)  Any registered trade union may notify an employer in writing that it seeks to
exercise one or more of the rights conferred by this Part in a workplace.

See flow diagram No. 2 in Schedule 4.
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The notice referred to in subsection (1) must be accompanied by a certified copy
of the trade union’s certificate of registration and must specify—

(a)  the workplace in respect of which the frade union seeks to exercise the

rights;

(b; the representativeness of the frade union in that workplace, and the facts
relied upon to demonstrate that it is a representative trade union; and

(c) the rights that the rrade union seeks to exercise and the manner in which

it seeks to exercise those rights.

Within 30 days of receiving the notice, the employer must meet the registered
trade union and endeavour to conclude a collective agreement as to the manner
in which the trade union will exercise the rights in respect of that workplace.

If a collective agreement is not concluded, either the registered trade union or the
employer may refer the dispute in writing to the Commission.

The party who refers the dispute to the Commission must satisfy it that a copy of
the referral has been served on the other party to the dispute.

The Commission must appoint a commissioner to attempt to resolve the dispute

through conciliation.

If the dispute remains unresolved, either party to the dispute may request that the
dispute be resolved through arbitration.

If the unresolved dispute is about whether or not the registered trade union is a

representative trade union, the commissioner—

(a) must seek—

15

20

GOVERNMENT GAZETTE, i3 DECEMBER 1995

No. 16861 16

LABOUR RELATIONS ACT, 1995 Act No. 66, 1995

Collective Bargaining

a21

)]

(10)

(i) to minimise the proliferation of trade union representation in a
single workplace and, where possible, to encourage a system of a

representative trade union in a workplace; and

(ii) to minimise the financial and administrative burden of requiring an
employer to grant organisational rights to more than one registered

trade union;
(b) must consider—
(i) the nature of the workplace;

(ii) the nature of the one or more organisational rights that the registered

trade union seeks to exercise;
(iii) the nature of the sector in which the workplace is situated; and

(iv) the organisational history at the workplace or any other workplace of
the employer; and

(c) may withdraw any of the organisational rights conferred by this Part and
which are exercised by any other registered trade union in respect of that
workplace, if that other trade union has ceased to be a representative

trade union.
In order to determine the membership or support of the registered trade union,
the commissioner may—
(a) make any necessary inquiries;
(b)  where appropriate, conduct a ballot of the relevant employees; and

{c) take into account any other relevant information.

The employer must co-operate with the commissioner when the commissioner

15
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acts in terms of subsection (9), and must make available to the commissioner any
information and facilities that are reasonably necessary for the purposes of that

subsection.

An employer who alleges that a trade union is no longer a representative trade
union may apply to the Commission to withdraw any of the organisational rights
conferred by this Part, in which case the provisions of subsections (5) to (10)
apply, read with the changes required by the context,

Disputes about organisational rights

0]

@

3

(C)]

Any party to a dispute about the interpretation or application of any provision of
this Part, other than a dispute contemplated in section 21, may refer the dispute
in writing to the Commission.

The party who refers a dispute to the Commission must satisfy it that a copy of
the referral has been served on all the other parties to the dispute.

The Commission must attempt to resolve the dispute through conciliation.

If the dispute remains unresolved, any party to the dispute may request that the
dispute be resolved through arbitration as soon as possible.

PART B—COLLECTIVE AGREEMENTS

Legal effect of collective agreement

n

A collective agreement binds—

(a) the parties to the collective agreement,

(%9
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(bj  each party to the collective agreement and the members of every other
party to the collective agreement, in so far as the provisions are applicable
between them;

{cj  the members of a registered trade union and the employers who are
members of a registered employers’ organisation that are party to the
coilective agreement if the collective agreement regulates—

(i) terms and conditions of employment; or

(ii) the conduct of the employers in relation to their employees or the
conduct of the employees in relation to their employers;

(d)  employees who are not members of the registered trade union or trade
unions party to the agreement if—

(i) the employees are identified ir the agreement;
(ii) the agreement expressly binds the employees; and

(iii) that trade union or those trade unions have as their members the
majority of employees employed by the employer in the workplace.

A collective agreement binds for the whole period of the collective agreement
every person bound in terms of subsection (1)(c) who was a member at the time
it became binding, or who becomes a member after it became binding, whether
or not that person continues to be a member of the registered trade union or
registered employers’ organisation for the duration of the collective agreement.

Where applicable, a collective agreement varies any contract of employment
between an employee and employer who are both bound by the collective

agreement.
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(4)  Unless-the collective agreement provides }themi-se;- any—paﬁy-to—a-coll-ecﬁize

o s : P .
o ¢ o agreement that is concluded for an indefinite period may terminate the agreement
i s by giving reasonable-notice-to-the other parties.
24.  Disputes about collective agreements
) Every collective agreement, excluding an-agen€y shop agreement conchided-inr
Yook terms of section 25 or a closed shop agreepént concluded in terms of section 26,
i) ety
L&\; ;\ ;‘m 5 must provide for a procedure to resolve any dispute about the interpretation or
\ 33

application of the collective agreément. The procedure must first require the
parties to attempt to resolve the dispute through conciliation and, if the dispute

remains unresolved, to-resolve it-through-arbitration.
rd -
(2)  If there is a dispute about the interpretation or application of a collective
agreement, any party to the dispute may refer the dispute in writing to the

Commission if—

(a)  the collective agreement does not provide for a procedure as required by
subsection (1);

(b)  the procedure provided for in the collective agreement is not operative; or
(c)  any party to the collective agreement has frustrated the resolution of the

dispute in terms of the collective agreement.

(3)  The party who refers the dispute to the Commission must satisfy it that a copy of
the referral has been served on all the other parties to the dispure.

@ The Commission must attempt to resolve the dispute through conciliation.
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(5) If the dispute remains unresolved, any party to the dispute may request that the
dispute be resolved through arbitration.’

(6)  If there is a dispute about the interpretation or application of an agency shop
agreement concluded in terms of section25 or a closed shop agreement
concluded in terms of section 26, any party to the dispute may refer the dispute
in writing to the Commission, and subsections (3) to (5) will apply to that
dispute. 8

() Any person bound by an arbitration award about the interpretation or application
of section 25(3)(c) and (d) or section 26(3)(d) may appeal against that award to
the Labour Court.

@) widal 2, \ 2 jmv@

Agency shop agreements

(§))] A representative frade union E

conclude a collective agreementy
agreed agency fee from the wages of its
ment and who are not members of the

requiring the employer to deduct
employees who are identified in the a,
trade union.

(2)  Forthe purposes of this section, “representative trade union” means a registered
trade union, or two or more registered trade unions acting jointly, whose
members are a majority of the employees employed—

{a) by an employer in a workplace; or

(b) by the members of an employers’ organisation in a sector and area in
respect of which the agency shop agreement applies.

See flow diagram No. 3 in Schedule 4.

See flow diagram No. 4 in Schedule 4.

10

d an employer or employers’ organisation may .-
to be known as an agency shop agreement, ll#?-j“)f
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@

An agency shop agreement is binding only if it provides that—

(a)

(b)

(c)

(d)

(a)

(b)

employees who are not members of the representative trade union are not
compelled to become members of that zrade union,;

the agreed agency fee must be equivalent to, or less than—
(i) the amount of the subscription payable by the members of the
representative trade union;

(ii) if the subscription of the representative trade union is calculated as
a percentage of an employee's salary, that percentage; or

(i) if there are two or more registered frade unions party to the
agrecment, the highest amount of the subscription that would apply
to an employee;

the amount deducted must be paid into a separate account administered
by the representative trade union; and

[
no ﬁ%ﬂm deducted may be—

(i) paid to a political party as an affiliation fee;
(i) contributed in cash or kind to a political party or a person standing

for election to any political office; or

(iii) used for any expenditure that does not advance or protect the

socio-economic interests of employees.

Despite the provisions of any law or contract, an employer may deduct
the agreed agency fee from the wages of an employee without the

employee’s authorisation.

Despite subsection 3(c) a conscientious objector may request the
employer to pay the amount deducted from that employee’s wages into a
fund administered by the Department of Labour.

25
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®

©

Q)

®

®

(10)

The provisions of sections 98 and 100(b) and (c; apply, read with the changes
required by the context, to the separate account referred to in subsection (3)(c).

Any person may inspect the auditor’s report, in so far as it relates to an account

referred to in subsection (3)(c), in the registrar’s office.

The registrar must provide a certified copy of, or extract from, any of the
documents referred to in subsection (6) to any person who has paid the

prescribed fees.

An employer or employers’ organisation that aileges that a trade union is no
longer a representative trade union in terms of subsectior (1) must give the trade
union written notice of the allegation, and must allow the trade union 90 days
from the date of the notice to establish that it is a representative trade union.

If, within the 90-day period, the trade union fails to establish that it is a
representative trade union, the employer must give the trade union and the
employees covered by the agency shop agreement 30 days’ notice of termination,
after which the agreement will terminate.

If an agency shop agreement is terminated, the provisions of subsection (3)(c)
and (d) and (5) apply until the money in the separate account is spent.

Closed shop agreements

0y

@

A representative trade union and an employer or employers’ organisation may
conclude a collective agreement, to be known as a closed shop agreement,
requiring all employees covered by the agreement to be members of the trade

union.

For the purposes of this section, “‘representative trade union” means a registered

10
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trade union, or two or more registered frade unions acting jointly, whose
members are a majority of the employees employed—
(aj by an employer in a workplace; or
(b) by the members of an employers’ organisation in a sector and area in
respect of which the closed shop agreement applies.
(3)  Aclosed shop agreement is binding only if—
(@)  aballot has been held of the employees to be covered by the agreement;
(b) two thirds of the employees who voted have voted in favour of the
agreement;
(c)  there is no provision in the agreement requiring membership of the
representative trade union before employment commences; and
(d) it provides that no m@mz&may be—
N, 7‘\4_1\,‘ L (i) paid to a political party as an affiliation fee;
(ii) contributed in cash or kind to a political party or a person standing
for election to any political office; or
(iif) used for any expenditure that does not advance or protect the
socio-economic interests of employees.
4 Despite subsection (3)(b), a closed shop agreement contemplated in

subsection (2)(b) may be concluded between a registered zrade union and a
registered employers’ organisation in respect of a sector and area to become

binding in every workplace in which—

(a)  aballot has been held of the employees to be covered by the agreement;

and

10
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(b)  two thirds of the employees who voted have voted in favour of the

agreement.

(5) No trade union that is party to a closed shop agreement may refuse an employee
membership or expel an employee from the frade union unless—

(a)  the refusal or expulsion is in accordance with the trade wunion’s

constitution; and

(6)  the reason for the refusal or expulsion is fair, including, but not limited to,
conduct that undermines the trade union’s collective exercise of its rights.

6) It is not unfair to dismiss an employee—
(a) for refusing to join a trade union party to a closed shop agreement;

(bj  who is refused membership of a trade union party to a closed shop
agreement if the refusal is in accordance with the provisions of subsection

(5); or

(c) who is expelled from a trade union party to a closed shop agreement if the
expulsion is in accordance with the provisions of subsection (5).

[©)) Despite subsection (6)—

(aj  theemployees at the time a closed shop agreement takes effect may not be
dismissed for refusing to join a zrade union party to the agreement; and

(b)  employees may not be dismissed for refusing to join a trade union party
to the agreement on grounds of conscientious objection.

(8)  The employees referred to in subsection (7) may be required by the closed shop
agreement to pay an agreed agency fee, in which case the provisions of
section 25(3)(b), (c) and (d) and (4) to (7) apply.

10
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(10)

aan

(12)

13

(14

(15)

If the Labour Court decides that a dismissal is unfair because the refusal of
membership of or the expulsion from a #ade union party to a closed shop
agreement was unfair, the provisions of Chapter VIII apply, except that any order
of compensation in terms of that Chapter must be made against the rrade union.

A registered ¢rade union that represents a significant interest in, or a substantial
number of, the employees covered by a closed shop agreement may notify the
parties to the agreement of its intention to apply to become a party to the
agreement and, within 30 days of the notice, the employer must convene a
meeting of the parties and the registered frade union in order to consider the

application.

If the parties to a closed shop agreement do not admit the registered trade union
as a party, the trade union may refer the dispute in writing to the Commission.

The registered trade union must satisfy the Commission that a copy of the
referral has been served on all the parties to the closed shop agreement.

The Commission must attempt to resolve the dispute through conciliation.

If the dispute remains unresolved, any party to the dispute may refer it to the
Labour Court for adjudication.

The representative trade union must conduct a ballot of the employees covered
by the closed shop agreement to determine whether the agreement should be
terminated if—

(a)  onethird of the employees covered by the agreement sign a petition
calling for the termination of the agreement; and

57
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(16)

(a7

(b)  three years have elapsed since the date on which the agreement
commenced or the last ballot was conducted in terms of this section.

If a majority of the employees who voted, have voted to terminate the closed shop

agreement, the agreement will terminate.

Unless a collective agreement provides otherwise, the ballot referred to in
subsections (3)(a) and (15) must be conducted in accordance with the guidelines

published by the Commission.

PART C—BARGAINING COUNCILS

Establishment of bargaining councils

1)

2

3

@

One or more registered trade unions and one or more registered employers’
organisations may establish a bargaining council for a sector and area by—

(a)  adopting a constitution that meets the requirements of section 30; and
(b) obtaining registration of the bargaining council in terms of section 29.
The State may be a party to any bargaining council established in terms of this

section if it is an employer in the sector and area in respect of which the

bargaining council is established.

If the State is a party to a bargaining council in terms of subsection (2), any
reference to a registered employers’ organisation includes a reference to the State

as a party.

10
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28.  Powers and functions of bargaining council

j)The powers and functions of a bargaining council in relation to its registered scope

.. -\\\m }aw;

include the following—
(a) to conclude collective agreements;
{b) 1o enforce those collective agreements;
(c) to prevent and resolve labour disputes;
(d)  to perform the dispute res-olution functions referred to in section 51;
(e)  to establish and administer a fund to be used for resolving disputes;
(7] to promote and establish training and education schemes;

(g)  to establish and administer pension, provident, medical aid, sick pay,
holiday, unemployment and training schemes or funds or any similar
schemes or funds for the benefit of one or more of the parties to the

bargaining council or their members;

(h)  todevelop proposals for submission to NEDLAC or any other appropriate
forum on policy and legislation that may affect the sector and area;

(i) to determine by collective agreement the matters which may not be an
issue in dispute for the purposes of a strike or a lock-out at the workplace;

and

&Z.) - \&) ) () to confer on workplace forums additional matters for consultation.

Shalpaz (@3) bt l,\mlﬁs

29.  Registration of bargaining councils

(1)  The parties referred to in section 27 may apply for registration of a bargaining

council by submitting to the registrar—

T GOVERNMENT GAZETTE, 13 DECEMBER 1995

No. 16861 31
Act No. 66, 1995

LABOUR RELATIONS ACT, 1995
sollective Bargaining
53

(a)  the prescribed form that has been properly completed;

(b) a copy of its constitution; and

(c) any other information that may assist the registrar to determine whether
or not the bargaining council meets the requirements for registration,

(2) The registrar may require further information in support of the application.

(3) - -Assoon as-practicable-afterreeeiving the applicatigk the-registrar-must-publish
application in the Government

\:fl) wd:Y  anotice containing the material particulars of
Lf'[ ; L} o Gazette., The notice must inform the generalpublic that they— .

(@)  may object to the application/on any of the grounds referred to in
subsection (4); and

(b} have 30 days from date of the notice to serve any objection on the
_.registrar and a_cop§ on the applicant.

(4)  Any person who objects to the application must satisfy the registrar that a copy
of the objection has been served on the applicant and that the objection is on any
of the following grounds—

(a)  the applicant has not complied with the provisions of this section;

(b)  the sector and area in respect of which the appiication is made is not

appropriate;

(c) the applicant is not sufficiently representative in the sector and area in
respect of which the application is made.

(5)  The registrar may require further information in support of the objection.
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(1D

The applicant may respond to an objection within 14 days of the expiry of the
period referred to in subsection (3)(b), and must satisfy the registrar that a copy
of that response has been served on the person who objected.

The registrar, as soon as practicable, must send the application and any
objections, responses and further information to NEDLAC to consider.

NEDLAC, within 90 days of receiving the documents from the registrar, must—

(a)  consider the appropriateness of the sector and area in respect of which

the application is made;

(b)  demarcate the appropriate sector and areq in respect of which the
bargaining council should be registered; and

(c) report to the registrar in writing.

If NEDLAC fails to agree on a demarcation as required in subsection (8)(b), the
Minister must demarcate the appropriate sector and area and advise the registrar.

In determining the appropriateness of the sector and area for the demarcation
contemplated in subsection (8)(b), NEDLAC or the Minister must seek to give

effect to the primary objects of rhis Act.

The registrar—

(a)  must consider the application and any further information provided by the

applicant;

(b)  must determine whether—

(i) the applicant has complied with the provisions of this section;
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(12)

(13)

(14

(i) the constitution of the bargaining council complies with section 30;

(iii) adequate provision is made in the constitution of the bargaining
council for the representation of smali and medium enterprises;

(iv) the parties to the bargaining council are sufficiently representative
of the sector and grea deiermined by NEDLAC or the Minister; and

(v) there is no other council registered for the sector and area in respect
of which the application is made; and

(c) if satisfied that the applicant meets the requirements for registration, must
register the bargaining council by entering the applicant’s name in the

register of councils.

If the registrar is not satisfied that the applicant meets the requirements for

registration, the registrar—

(a)  must send the applicant a written notice of the decision and the reasons
for that decision; and

(b)  in that notice, must inform the applicant that it has 30 days from the date

of the notice to meet those requirements,

If, within that 30-day period, the applicant meets those requirements, the
registrar must register the applicant by entering the applicant’s name in the

register of councils.

If, after the 30-day period, the registrar concludes that the applicant has failed to
meet the requirements for registration, the registrar must—

(a) refuse to register the applicant; and
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()  notify the applicant and any person that objected to the application of that

decision in writing.

(15)  After registering the applicant, the registrar must—

(aj  issue a certificate of registration in the applicant’s name that must specify

the registered scope of the applicant; and

(b)  send the registration certificate and a certified copy of the registered
constitution to the applicant.

(16 =dded  w[i2]2002
30. Constitution of bargaining council

13

(1)  The constitution of every bargaining council must;gr})‘i}fé'e for—

the appointment of representatives of the parties to the bargaining
council, of whom half must be appointed by the trade unions that are
party to the bargaining council and the other half by the employers’
organisations that are party to the bargaining council, and the appoint-
ment of alternates to the representatives;

(b)  the representation of small and medium enterprises;

(c)  the circumstances and manner in which representatives must vacate their

seats’ and the procedure for replacing them;

(d)  rules for the convening and conducting of meetings of representatives,
including the quorum required for, and the minutes to be kept of, those

meetings;
(e) the manner in which decisions are to be made;

6] the appointment or election of gffice-bearers and officials, their functions,
and the circumstances and manner in which they may be removed from

office;

10
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(g)  the establishment and functioning of committees;

(h)  the determination through arbitration of any dispute arising between the
parties to the bargaining council about the interpretation or application of
the bargaining council’s constitutjon;

(i) the procedure to be followed if a dispute arises between the parties to the 5
bargaining council;

G} the procedure to be followed if a dispute arises between a registered frade
union that is a party o the bargaining council, or its members, or both, on
the one hand, and employers who belong to a registered employers’
organisation that is a party to the bargaining council, on the other hand; 10

(k) the procedure for exemption from collective agreements; I

(1 the banking and investment of its funds;

(m)  the purposes for which its funds may be used;

(n)  the delegation of its powers and functions;

(o) the admission of additional registered trade unions and registered 15
employers’ organisations as parties to the bargaining council, subject to
the provisions of section 56;7

(r)  a procedure for changing its constitution; and

(g)  aprocedure by which it may resolve }o wind up.

Section 56 provides for a procedure for the admisslon of parties to a council.
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(2)  The requirements for the constitution of a bargaining council in subsection (1)
apply to the constitution of a bargaining council in the public service except
that—

(a) any reference to an “‘employers’ organisation” must be read as a
reference to the State as employer; and

(b)  the requirement in subsection (1)(b) concerning the representation of
smal! and medium enterprises does not apply.

(3)  The constitution of the Public Service Co-ordinating Bargaining Council must
include a procedure for establishing a bargaining council in a sector of the public
service designated in terms of section 37(1).

(4)  The constitution of a bargaining council in the public service may include
provisions for the establishment and functioning of chambers of a bargaining
council on national and regional levels.

C’f) [T b’]-m‘q(,

31. Binding nature of collective agreement concluded in bargaining council

Subject to the provikjons of section 32 and the constitution of the bargaining council, a
o collective agreement oncluded in a bargaining council binds only the parties to the
Swbs c\"i\d‘bbargaining council who,are parties to the collective agreement.

32. Extension of collective agreement concluded in bargaining council

(1) A bargaining council may ask the Minister in writing to extend a collective
agreement concluded in the bargaining council to any non-parties to the
collective agreement that are within its registered scope and are identified in the
request, if at a meeting of the bargaining council—

(a) one or more tegistered trade unions whose members constitute the
majority of the members of the trade unions that are party to the
bargaining council vote in favour of the extension; ard
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(bj one or more registered employers’ organisations, whose members
employ the majority of the employees employed Hy the members of the
employers’ organisations that are party to the bargaining council, vote in
favour of the extension.

2) Within 60 days of receiving the request, the Minister must extend the collective 5
agreement, as requested, by publishing a notice in the Government Gazette
declaring that, from a specified date and for a specified period, the collective
agreement will be binding on the non-parties specified in the notice.

3) A collective agreement may not be extended in terms of subsection (2) unless the
Minister is satisfied that— 10
(aj the decision by the bargaining council to request the exteilsion of the

collective agreement complies with the provisions of subsection (1); Siaent? ’,* zj%
(b) the majority of employess employed within the registered scope of the
bargaining council are meiqbers of the zrade unions that are party to the
bargaining council; 15
(c)  the members of the employer\ organisations that are party to the
bargaining council employ the Majority of the employees employed
within the registered scope of the bakgaining council;
(d)  the non-parties specified in the request fall within the bargaining
council’s registered scope; 20
(e)  the collective\agreement establishes or appoints an independent body to
grant exemptiops to non-parties and to determine the terms of those
St 2]!2,7 }e,q, exemptions from\the provisions of the collective agreement as soon as
possible;
1] the collective agreemext contains criteria that must be applied by the 25

independent body when if\considers applications for exemptions, and that

those criteria are fair and prgmote the primary objects of this Act; and

——
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(g) the terms of the collective agreement do not discriminate against

non-parties.

For the purpose of subsection (3)(e), a bargaining council in its appointment of
the members of Yhe independent body must have due regard to the nominations
made by the institijons listed in the schedule promulgated in terms of section
207(6).

S) Despite subsection (3)(b) and (c¢), the Minister may extend a collective agreement
in terms of subsection (2) if—

(a)  the partiés to the bargaining council are sufficiently representative within
the registered scope of the bargaining council; and

g"@"‘f?\‘(’l\% (b)  the Minister 13 satisfied that the failure to extend the agreement may
Subs? 5] .3_\-1 A undermine colledtive bargaining at sectoral level.

(6) (a)  After anotice has been published in terms of subsection (2), the Minister,
at the request of the bargaining council, may publish a further notice in
the Government Gazette—

(i) extending the period specified in the earlier notice by a further
period determined by the Minister; or

(ii) if the period specified in the earlier notice has expired, declaring a
new date from which, and a further period during which, the
provisions of the earlier notice will be effective.

(b)  The provisions of subsections (3) and (5), read with the changes required
by the context, apply in respect of the publication of any notice in terms
of this subsection.

@) The Minister, at the request of the bargaining council, must publish a notice in
the Government Gazette cancelling all or part of any notice published in terms of
subsection (2) or (6) from a date specified in the notice.

(8)  Whenever any collective agreement in respect of which a notice has been

published in terms of subsection (2) or (6) is amended, amplified or replaced by
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a new collective agreement, the provisions of this section apply to that new

collective agreement.

QI ’f’\«z\% J0) c.dded 5’/:9-{1"191
33. Appointment and powers of designated agents of bargaining councils

(1)  The Minister may at the-request-of-a barg

designated agent of that bargaining cil to help it enforce any collective 5
~-agreement-concluced-in-that-bargaining council- i, \- ) 3{"**‘{
A ... T A/ 2 2 fageie
(2) A bargaining council must provide each designated agent with a certificate
signed by the secretary of the bargaining council stating that the agent has been

appointed in terms of this Act as a designated agent of that bargaining council.

(3) -Within the registered scope of the-bar,
bargaining council has all the powers
section 142, read with the changes required by the context, except the powers
conferred by section 142(1)(cjﬁd (d). Any reference in that section to the
direcror for the purpose of this section, must be read as a reference to the

-—secretary of-the-bargaining councik 15
() owdst’ b1 2007

(4)  The bargaining council may cancel the certificate provided to a designated agent
in terms of subsection (2) and the agent then ceases to be a designated agent of
the bargaining council and must immediately surrender the certificate to the

erred on a commissioner by

secretary of the bargaining council.
g.) M lr\J)-‘"_w‘ "‘l([i_, Qoo
34. Amalgamation of bargaining councils 20

(1)  Any bargaining council may resolve to amalgamate with one or more other

bargaining councils. |
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(3] The amalgamating bargaining councils may apply to the registrar for registra-

3

S

&)

tion of the amalgamated bargaining council and the registrar must treat the
application as an application in terms of section 29.

If the registrar has registered the amalgamated bargaining council, the registrar
must cance] the registration of each of the amalgamating bargaining councils by
removing their names from the register of councils.

The registration of an amalgamated bargaining council takes effect from the date

that the registrar enters its name in the register of councils.

When the registrar has registered an amalgamated bargaining council—

(a) all the assets, rights, liabilities and obligations of the amalgamating
bargaining councils devolve upon and vest in the amalgamated bargain-

ing council; and

(b) all the collective agreements of the amalgamating bargaining councils,
regardless of whether or not they were extended in terms of section 32,
remain in force for the duration of those collective agreements, unless
amended or terminated by the amalgamated bargaining council.

PART D—BARGAINING COUNCILS IN THE PUBLIC SERVICE

35. Bargaining councils in public service

There will be a bargaining council for—

(a) the public service as a whole, to be known as the Public Service
Co-ordinating Bargaining Council; and

_(b)  any sector within the public service that may be designated in terms of

section 37.

w
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36. Public Service Co-ordinating Bargaining Council

)

2

The Public Service Co-ordinating Bargaining Council must be established in
accordance with Schedule 1.2

The Pubiic Service Co-ordinating Bargaining Courncil may perform all the
functions of a bargaining council in respect of those matters that—

(a)  areregulated by uniform rules, norms and standards that apply across the

public service; or

(b)  apply to terms and conditions of service that apply to two or more sectors;,

or

(c) are assigned to the State as employer in respect of the public service that
are not assigned to the State as employer in any sector.

37.  Bargaining councils in sectors in public service

0]

@

The Public Service Co-ordinating Bargaining Council may designate a sector of
the public service for the establishment of a bargaining council.

Despite subsection (1), the President, after consulting the Public Service
Co-ordinating Bargaining Council, may designate a sector of the public service
for the establishment of a bargaining council if the uniform rules, norms and
standards applicable to the public service are not appfopriate to regulate

employment in that sector.

8 Schedule 1 deals with the procedure for the establishment of the Public Service Co-ordinating Bargaining Councll.

10




GOVERNMENT GAZETTE, 13 DECEMBER 1995

42 No. 16861
Act No. 66, 1995 LABOUR RELATIONS ACT, 1995
Collective Bargaining
838
3) A bargaining council for a sector designated by—
(aj  the Public Service Co-ordinating Bargaining Council must be established
in terms of its constitution;
(b; the President must be established in terms of Schedule 1.
(4) (aj The President may designate a sector for the establishment of a

S 7\44\0\ L
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5

bargaining council in respect of employees of the State or organs of the
State but who are not employees engaged in the public service.

(b) A bargaining\council must be established in respect of a sector
designated by the President in terms of paragraph (a) and the provisions
of item 3(3) to (9\of Schedule 1 apply.

(c) A bargaining council established in terms ‘of paragraph (&) will he
deemed to be a bargaining council in the public service for the purposes
of this Act.

A bargaining council established in terms of subsection (3) or (4) has exclusive
jurisdiction in respect of matters that are specific to that secfor and in respect of
which the State as employer in that sector has the requisite authority to conclude
collective agreements and resolve labour disputes.

38. Dispute resolution committee

03]

The Minister for the Public Service and Administration, after consulting
NEDLAC and the Public Service Co-ordinating Bargaining Council, must
establish a dispute resolution committee under the auspices of the Commission,
and appoint to that committee persons who have knowledge and experience of

labour law and labour relations in the public service.

15
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The functions of the dispute resolution committee are to resolve any jurisdic-
tional dispute between the Public Service Co-ordinating Bargaining Council and
any bargaining cowncil established in terms of section 37(3).

If there is a jurisdictional dispute between the Public Service Co-ordinating
Bargaining Council and a bargaining council established in terms of sec- 5
tion 37(3), any party to the dispute may refer the dispute in writing to the dispute

resolution committee.
S %Y i1l
The party who refers the diypute to the dispute resolution committee must satisfy
it that a copy of the referral has been served on the Public Service Co-ordinating

Sedet “')'*1/";4

Bargaining Council. 10
The dispute resolution committee must attempt to resolve the dispute as soon as
possible through conciliation.

If the dispute remains unresolved, any party to the dispufe may request that the S0 q)q a{i
dispute be tesolved through arbitraNon.

The Minister for the Public Service and Administration must determine the 15
remuneration and allowances and any other terms and conditions of appointment

of committee members. The expenditure incurred for that purpose will be
defrayed from public funds.

PART E—STATUTORY COUNCILS

Application to establish statutory council 20

1)

For the purposes of this Part—

(a) “‘representative trade unior’’ means a registered trade union, or two or
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C))

more registered trade unions acting jointly, whose members constitute at
least 30 per cent of the employees in a sector and area; and

(b) “‘representative employers’ organisation’ means a registered employers’
organisation, or two or more registered employers’ organisations acting
jointly, whose members employ at least 30 per cent of the employees in a 5

sector and area.

A representative trade union or representative employers’ organisation may
apply to the registrar in the prescribed form for the establishment of a statutory
council in a sector and area in respect of which no council is registered.

The registrar must apply the provisions of section 29(2) to (10)° to the I
application—

(a) read with the changes required by the context; and

(b) subject to the deletion of the word “‘sufficiently” in section 29(4)(c).

The registrar must—

(a)  consider the application and any further information provided by the 15
applicant; and

(b) determine whether—

(i) the applicant has complied with section 29 and of this section;

The provisions of section 29 deal with the p

dure for the ion of a bargaining council.

y
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(ii) the applicant is representative of the sector and area determined by
NEDLAC or the Minister; and

(iii) there is no other council registered for the sector and area in respect
of which the application is made.

If the registrar is not satisfied that the applicant meets the requirements for

establishment, the registrar must—

(a) send the applicant a written notice of the decision and the reasons for that

decision; and
(b)  inthat notice, inform the applicant that it has 30 days from the date of the
notice to meet those requirements.
If, after the 30-day period, the registrar concludes that the applicant has failed to
meet the requirements for establishment, the registrar must—

(a)  refuse to register the applicant; and

(b)  notify the applicant and any person that objected to the application in
writing of that decision.

40.  Establishment and registration of statutory council

If the registrar is satisfied that the applicant meets the requirements for the
establishment of a stazutory council, the registrar, by notice in the Government
Gazette, must establish the statutory council for a sector and area.

The notice must invite—

10

20
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{a;  registered trade unions and registered employers’ organisations in that

sector and area to attend a meeting; and

(b) any interested parties in that sector and area to nominate representatives

for the statutory council.

The Commission must appoint a commissioner to chair the meeting and facilitate

the conclusion of an agreement on—

(a) the registered trade unions and registered employers’ organisations to be

parties to the statutory council; and

(b}  a constitution that meets the requirements of section 30, read with the

changes required by the context.

If an agreement is concluded, the Minister may advise the registrar to register the
statutory council in accordance with the agreement if the Minister is satisfied

that—

(a)  every registered trade union and registered employers’ organisation that
ought to have been included has been included in the agreement; and

(b) the constitution meets the requirements of section 30, read with the

changes required by the context.

In considering the requirements in subsection (4)(a), the Minister must take into

account—
(a) the primary objects of this Act;

(b)  the diversity of registered trade unions and registered employers’

organisations in the sector and area; and

(c) the principle of proportional representation.

Collective Bargaining
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If the Minister is not satisfied in terms of subsection (4), the Minister must advise
the Commission of the decision and the reasons for that decision and direct the
Commission to reconvene the meeting in terms of subsection (3) in order to
facilitate the conclusion of a new agreement.

If advised by the Minister in terms of subsection (4), the registrar must register
the statutory council by entering its name in the register of councils.

41.  Establishment and registration of statutory council in absence of agreement

n

@

&)

If no agreement is concluded in terms of section 40(3), the commissioner must
convene separate meetings of the registered trade unions and employers’
organisations to facilitate the conclusion of agreements on—

(a) the registered trade unions to be parties to the statutory council,

(b) the registered employers’ organisations to be parties to the statutory

council; and

(c) the allocation to each party of the number of representatives of the
statutory council.

If an agreement is concluded cn—

(a) the registered trade unions to be parties to the statutory council, the
Minister must admit as parties to the statutory council the agreed
registered trade unions,

(b)  the registered employers’ organisations to be parties to the srarutory
council, the Minister must admit as parties to the statutory council the

agreed registered employers’ organisations.

If no agrcefnent is concluded on—

i0
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the registered trade unions to be parties to the statutory council, the
Minister must admit as parties to the statutory council—

(i) the applicant, if it is a registered trade union; and

(ii) any other registered trade union in the sector and area that ought to
be admitied, iaking into account the faciors referred to in sec-

tion 40(5);

the registered employers’ organisations to be parties to the statutory
council, the Minister must admit as parties to the statutory council—

@) the applicant, if it is a registered employers’ organisation; and

(ii) any other registered employers’ organisation in the sector and area
that ought to be admitted, taking into account the factors referred to
in section 40(5).

The Minister must determine an even number of representatives of the
statutory council, taking into account the factors referred to in sec-

tion 40(5).

One half of the representatives must be allocated to the registered trade
unions that are parties to the statutory council and the other half of the
representatives must be allocated to the registered employers’
organisations that are parties to the statutory council.

5) If no agreement is concluded in respect of the allocation of the number of

representatives of the statutory council—

{a)

between the registered trade unions that are parties to the council, the
Minister must determine this allocation on the basis of proportional

representation;
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(b)  between the registered employers’ organisations that are parties to the
council, the Minister must determine this allocation on the basis of
proportional representation and taking into account the interests of small
and medium enterprises.

(6) Iftheapplicant is a trade union and there is no registered employers’ organisation 5
that is a party to the statutory council, the Minister, after consulting the
Commission, must appoint suitable persons as representatives and alternates,

taking into account the neminations received from employers and employers
organisations in terms of section 40(2).

(7)  If the applicant is an employers’ organisation and there is no registered trade 10
union that is a party to the statutory council, the Minister, after consulting the
Commission, must appeint suitable persons as representatives and alternates,
taking into account the nominations reccived from employees and trade unions in

terms of section 40(2).
(8)  The Minister must notify the registrar of agreements concluded and decisions 15
macde in terms of this section, and the registrar must—

(a)  adapt the model constitution referred to in section 207(3) to the extent
necessary to give effect to the agreements and decisions made in terms of
this section;

(b)  register the statutory council by entering its name in the register of 20

councils; and

(c) certify the constitution as the constitution of the statutory council.

42.  Certificate of registration of statutory council

After registering a statutory council, the registrar must—
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(a)  issue a certificate of registration that must specify the registered scope of
the statutory council; and

(bj  send the certificate and a certified copy of the registered constitution to all
the parties to the statutory council and any representatives appointed to

the statutory council.
43.  Powers and functions of statutory councils

) The powers and functions of a statutory council are—

(a) to perform the dispute resolution functions referred to in section 51,
(b;  to promote and establish training and education schemes; and

(c)  to establish and administer pension, provident, medical aid, sick pay,
holiday, unemployment schemes or funds or any similar schemes or
funds for the benefit of one or more of the parties to the statutory council

or their members; and

(d)  to conclude collective agreements to give effect to the matters menticned

in paragraphs (a), (b), and (c).

(2)  Astatutory council, in terms of its constitution, may agree to the inclusion of any
of the other functions of a bargaining council referred to in section 28.

(3)  If a statutory council concludes a collective agreement in terms of subsection
(1)(d), the provisions of sections 31}&&62‘%1\)3& read with the changes required
Dfm. (c\—%a\% by the c\onmxt.

@') bate] 3'2?%%

44. Ministerial determinations

(1 —-A—sfatuﬁﬁ—eeunei#»ﬂmﬁ&nﬁhﬂﬁcien&y—mpmsmtwnmgismd
scope may submit a collective agreement m the matters mentioned in
section 43(1)(a), (b) or (c) to the-Miftister. The Minister must treat the collective

o

1) sl
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agreement as a recommendatimme board in terms of the Wage

(2)  The Minister may promulgate the statutory council’s +8commendations—as—a-
at the statutory council has

complied with sections 7 and 9 of the Wa,
of sections 7 and 9 to 12 of the Wagé'Act, read with the changes required by the
context, apply to the statutory council as if it-was-the wage-beard:

Act. For that purpose the provisions

(20wl icfiafaens

3 The determination must provide for—

(a)  exemptions to be considered by an independent body appointed by the
Minister; and

(b) criteria for exemption that are fair and promote the primary objects of this
Act.

(4)  The Minister may in a determination impose a levy on all employers and
employees in the registered scope of the statutory council to defray the
operational costs of the siatuiory council.

® A statutory council may submit a proposal to the Minister to aﬁend or extend the
period of any determination and the Minister may make the amendment to the
determination or extend the period by notice in the Government Gazette.

Disputes about determinations

(1)  If there is a dispute about the interpretation or application of a determination
promulgated in terms of section 44(2), any party to the dispute may refer the
dispute in writing to the Commission.

(2)  The party who refers the dispute to the Commission must satisfy it that a copy of
the referral has been served on all the other parties to the dispute.

(3)  The Commission must attempt to resolve the dispute through conciliation,

10
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) (4)  If the dispute remains unresolved, any party to the dispute may request that the (2)  The registrar must deal with the application as if it were an application in terms

dispute be resolved through arbitration. of section 29,10 except for section 29(4)(b), (7) to (10) and (15).

46.  Withdrawal of party from statutory council (3)  If the registrar has registered the statutory council as a bargaining council, the
registrar must alter the register of councils and its certificate to reflect its change

of status. 5
(1) If a registered trade union or registered employers’ organisation that is a party to

a statutory council withdraws from that statutory council, the Minister may 5

request the Commission to convene a meeting of the remaining registered trade (4)  Any determination in force at the time of the registration of the bargaining

unions or registered employers’ organisations in the sector and area, in order to council or any agreement extended by the Minister in terms of section 43(3)—

fathtate the conclusion of an agreement on the registered traa.’e unions or the : (a)  continues to have force for the period of its operation unless superseded
registered employers’ organisations to be parties and the allocation of represen- by a collective agreement; and
tatives to the szatutory council. 10

(b) may be extended for a further period. 10

(2)  If no agreement is concluded, the provisions of section 41 apply, read with the

changes required by the context. (5) The bargaining council must perform any function or duty of the statutory
council in terms of a determination during the period in which the determination

47.  Appointment of new representative of statutory council 38 stillin effeot.

(6) If any dispute in terms of a determination is unresolved at the time the

(¢)) If a representative appointed in terms of section 41(6) or (7) for any reason no . .
determination ceases to have effect, the dispuze must be dealt with as if the 15

longer holds office, the Minister must publish a notice in the Government Gazette 15 I o .
e . i . ) . { determination was still in effect.
inviting interested parties within the registered scope of the statutory council to

nominate a new representative.

2 The provisions of section 41(6) or (7) apply, read with the changes required by
the context, in respect of the appointment of a new representative.

48.  Change of status of statutory council 2

(1) A statutory council may resolve to apply tc register as a bargaining council.

10. Saction 29 deals with the procedure for the registration of bargaining councils.
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PART F—GENERAL PROVISIONS CONCERNING COUNCILS

49. Representativeness of council

n

@
@ ) +(9
&Q_ < .._'-;.S\{

;nI/:}v-oel

@ wdd )

When considering the representativeness of the parties to a council, or parties
seeking registration of a council, the registrar, having regard to the nature of the
sector and the situation of the area in respect of which registration is sought, may
regard the parties to a council as representative in respect of the whole area, even
if a trade union or employers’ organisation that is a party to the council has no
members in part of that area.

The registrar—m7—

(a) after consultation with a council, must fix a date

T an annual review of

the representativeness of the council;
()  must conduct that review once every yeap’by that date; and

(c) if satisfied that the council remains representative, must issue a certificate
of representativeness that must include the following particulars—

(i) the number of employee/.f employed within the registered scope of
the council;

;

(i) the number of those employees who are members of the trade unions
that are party to the council; and

5
y
(iii) the number of employees employed within the registered scope of
the council by the members of the employers 'organisations that are

party-to-the-countil.

Aceertificate of representativeness-issued-in-terms of subscetion-(2)-is-sufficient
-

ihaleta proof of the representativeness-of the council for the-foltowing year.
i “‘\.e, Lol
. WS
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50.

51.

Effect of registration of council

M

@
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&)

A certificate of registration is sufficient proof that a registered council is a body

corporate.

A council has all the powers, functions and duties that are conferred or imposed
on it by or in terms of this Act, and it has jurisdiction to exercise and perform
those powers, functions and duties within its registered scope.

A party to a council is not liable for any of the obligations or liabilities of the
council by virtue of it being a party to the council.

A party to, or office-bearer or official of, a council is not personally liable for any
loss suffered by any person as a result of an act performed or omitted in good
faith by a party to, or office-bearer or gfficial of, a council while performing their

functions for the council.

Service of any document directed to a council at the address most recently
provided to the registrar will be for all purposes service of that document on that

council.

Dispute resolution functions of council

0

In this section, dispute means any dispute about a matter of mutual interest

between—

(a) on the one side—

(i) one or more trade unions;
(ii) one or more employees; or

(iii) one or more trade unions and one or more employees; and

10
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(b) on the other side—
(i) one or more employers’ organisations,
(ii) one or more employers; or

(iii) one or more employers’ organisations and one or more employers.

(3] (@) (y The parties to a council must attempt to resolve any dispute between
themselves in accordance with the constitution of the council.

Gf7 Ldm 1 4:1\%
(b)  Any party to a dispute who is not a party to a council but who falls within

the registered scope of the council may refer the dispute to the council in
writing.

(c) The party who refers the dispute to the council must satisfy it that a copy
of the referral has been served on all the other parties to the dispute.

3) If a dispute is referred to a council in terms of this Act'! and any party to that
dispute is not a party to that council, the council must attempt to resolve the

dispute—

1.

The following disputes must be referred to & council: disputes about the interp ion or application of the provisions of
Chapter Il (see section 9); disputes that form the subject matter of a proposed strike or lock-out (see section 84(1));
disputes in essential services (see section 74); disputes about unfair dismissals (see section 191); disputes about
severance pay (see section 196); and disputes about unfair labour practices (see item 2 in Schedule 7).

The following disputes may not ba referred to a council: disputes about organisational rights (see sections 16, 21 and
22); disp about coll g where the agreement does not provide for a procedure or the procedure is
inoperative or any party frustrates the resolution of the dispute (see section 24(2) to (5}); disputes about agency shops
and closed shops (see saction 24(6) and (7) and section 26(11)); disp about 1ations made by the Minister
in respect of proposals made by a statutory council (see section 45); about the interp ion or application of
collective agreements of a council whose registration has been cancelled {see section &1(5) to (8)); disputes about the
demarcation of sectors and areas of councils (see section 62); disputes about the interpretation or application of Part C
(bargaining councils), Part D (bargalning councils in the public service), Part E (statutory councils) and Part F (general
provislons concerning councils) (see section B3); disputes conceming pickets (see section 69(8) to {10)); disputes
about proposals that are the subject of joint declsion-making In forums (see section 86); disputes about the

disclosure of information to workplace forums (see section 89); andrdisputss about the interpretation or application of
the provisions of Chapter V which deals with workplace forums (see section 94).
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(a) through conciliation; and
(b)  if the dispute remains unresolved after conciliation, the council must
arbitrate the dispute if—
(i) this Act requires arbitration and any party to the dispute has
requested that it be resolved through arbitration; or 5
(ii) all the parties to the dispute consent to arbitration under the auspices
of the council.
4

(4)  If one or more of the parties to a dispute that has been referred to the council do
not fall within the registered scope of that council, it must refer the dispute to the

Commission, 10

(5) The date on which the referral in terms of subsection (4) was received by a
council is, for all purposes, the date on which the council referred the dispute to

the Commission.
®) L nlealar —
) 8 addeg i:_zlia— 2270
52.  Accreditation of council or appointment of accredited agency

Every council must— 15
(a)  apply to the Commission for accreditation to perform any of the functions
referred to in sectio Sk ) 2’% (’
(b) appoint an accredited agency to perform any of the functions referred to
in section 51.
53.  Accounting records and audits 20

(1)  Every council must, to the standards of generally accepted accounting practice,
principles and procedures—
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{a) keep books and records of its income, expenditure, assets and liabilities;

and

(b)  within six months after the end of each financial year, prepare financial

statements, including at least—

(i) 2 statement of income snd expenditure for the previous financial

year; and

(ii) a balance sheet showing its assets, liabilities and financial position

as at the end of the previous financial vear.

Each council must arrange for an annual audit of its books and records of account
and its financial statements by an auditor who must—

(a) conduct the audit in accordance with generally accepted auditing
standards; and

(b)  report in writing to the council and in that report express an opinion as to
whether or not the council has complied with those provisions of its

constitution relating to financial matters.

Every council must—

(a)  make the financial statements and the guditor’s report available to the
parties to the council or their representatives for inspection; and

(b) submit those statements and the audiror’s report to a meeting of the
council as provided for in its constitution.

Every council must preserve each of its books of account, supporting vouchers,
income and expenditure statements, balance sheets, and auditor’s reports, in an
original or reproduced form, for a period of three years from the end of the

financial year to which they relate.

16
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The money of a bazgaining council or of any fund established by a bargaining
council that is surplus to its requirements or the expenses of the fund may be

invested only in—

(@)  savings accounts, permanent shares or fixed deposits in any registered
bank or financial institution;

(b) internal registered stock as contemplated in section 21 of the Exchequer
Act, 1975 (Act No. 66 of 1975);

(c) a registered unit trust; or

{dj any other manner approved by the registrar.
-o R {.:LIAWL

54.  Duty to keep records and provide information to registrar

n

@

In addition to the records required by section 53(4), every council must keep
minutes of its meetings, in an original or reproduced form, for a period of three
years from the end of the financial year to which they relate.

Every council must provide to the registrar—

{a) within 30 days of receipt of its auditor’s report, a certified copy of that
report and of the financial statements;

(b)  within 30 days of receipt of a written request by the registrar, an
explanation of anything relating to the auditor’s report or the financial
statements;

(c) upon registration, an address within the Republic at which it will accept
service of any document that is directed to it;

(d) within 30 days of any appointment or election of its national office-
bearers, the names and work addresses of those office-bearers, even if

B l?/)‘(:ll‘%
i
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their appointment or election did not result in any changes to its
office-bearers; and
(e) 30 days before a new address for service of documents will take effect,
notice of that change of address.
(4D eddsd i) aes®

(3)  Every council must provide to the Commission—

(a) certified copies of evéry collective agreement concluded by the parties to
the council, within 30 days of the signing of that collective agreement,

and

(b) the details of the admission and resignation of parties to the council,
within 30 days of their admission or resignation.
L] eddon |+)\Q\, 2002

55.  Delegation of functions to committee of council

(1) A council may delegate any\of its functions to a committee on any conditions, but

any decision of a committee \pay be amended or set aside by the council.
SdeV \-1\ 41\% ¢
2) A committee contemplated by subsection (1) must consist of equal numbers of

representatives of employees and employers.

€)] The council, by delegating any function, is not divested of any of its powers nor
is it relieved of any function or duty that it may have delegated.

10
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56.

Admission of parties to council'?

(1)  Any registered trade union or registered employers’ organisation may apply in
writing to a council for admission as a party to that council.

(2)  The applicaiion miist be accompanied by a certified copy of the applicani’s
registered constitution and certificate of registration and must include—

()  details of the applicant’s membership within the registered scope of the
council and, if the applicant is a registered employers’ organisation, the
number of employees that its members employ within that registered

scope;

(b) the reasons why the applicant ought to be admitted as a party to the

council; and

(c) any other information on which the applicant relies in support of the

application.

(3) A council, within 90 days of receiving an application for admission, must decide
whether to grant or refuse an applicant admission, and must advise the applicant
of its decision, failing which the council is deemed to have refused the applicant

admission.

(4)  If the council refuses to admit an applicant it must within 30 days of the date of
the refusal, advise the applicant in writing of its decision and the reasons for that

decision.

12,

See flow diagram No. 5 in Schedule 4.

20
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' (5)  The applicant may apply to the Labour Court for an order admitting it as a party (7)  The registrar must—

to the council. . . . i
1 (a) enter the new name in the register of councils, and issue a certificate of

registration in the new name of the council;
6) The Labour Court may admit the applicant as a party to the council, adapt the

constitution of the council and make any other appropriate order. | (b}  remove the old name from that register and cancel the earlier certificate of
registration; and 5
57.  Changing constitution or name of council s {c)  send the new certificate to the council.
(1) Any council may resolve to change or replace its constitution. (8)  The new name takes effect from the date that the registrar enters it in the register
of councils.
2) The council must send the registrar a copy of the resolution and a certificate
signed by its secretary stating that the resolution complies with its constitution. 58,  Variation of registered scope of council
(3)  The registrar must— (1)  If the registrar is satisfied that the sector and area within which a council is i0
representative does not coincide with the registered scope of the council, the
(a) register the changed or new constitution of a council if it meets the 10 , .. . . ]
. registrar, acting independently or in response to an application from the council A
requirements of section 30 or if it is a statutory council established in NEDLAG, may vary the registered scope of the council Fm, 15}‘.2,%

terms of section 41 if it meets the requirements of the model constitution

referred to in section 207(3); and
) The provisions of section 29 apply, read with the changes required by the

context, to a variation in terms of this section. 15

{b)  send the council a copy of the resolution endorsed by the registrar,
15/1a. Jasoa

certifying that the change or replacement has been registered. 15 @ - addd
59, Winding-up of council

4) The changed or new constitution takes effect from the date of the registrar’s
certification. (1)  The Labour Court may order a council to be wound up if—

) Any council ma Ive to ch. — (a) the council has resolved to wind up its affairs and has applied to the Court
Unci resolve to change its .
Y Y & for an order giving effect to that resolution; or

(6)  The council must send the registrar a copy of the resolution and the original of (b)  the registrar of labour relations or any party to the council has applied to 20

2

its current certificate of registration.
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the Court and the Court is satisfied that the council is unable to continue §1.  Cancellation of registration of council
to function for any reason that cannot be remedied.
1) The registrar of the Labour Court must notify the registrar of labour relations if
(2)  If there are any persons not represented before the Labour Court whose interests the Court has ordered a council to be wound up.
may be affected by an order in terms of subsection (1), the Court must—
(a)  consider those interests before deciding whether or not to grant the order; 5 () When the registrar receives a notice from the Labour Court in terms of
and subsection (1), the registrar must cancel the registration of the council by 5
removing its name from the register of councils.
()  ifit grants the order, include provisions in the order disposing of each of
those interests. (3)  The registrar may notify a council and every party to the council that the
registrar is considering cancelling the council’s registration, if the registrar
3) If it makes an order in terms of subsection (1), the Labour Court may appoint a believes that—
suitable person as liquidator, on appropriate conditions. it
(a)  the council has ceased to perform its functions in terms of this Act for a 10
period longer than 90 days before the date of the notice; or
(4) (a)  The registrar of the Labour Court must determine the liquidator’s fees.
) ) o (b) the council has ceased to be representative in terms of the provisions of
(b)  The Labour Couri, in chambers, may review the determination of the the relevant Part, for a period longer than 90 days prior to the date of the
registrar of the Labour Court. SotiEE.
(c)  The liquidator’s fees are a first charge against the assets of the council.
(4)  Inanotice in terms of subsection (3), the registrar must state the reasons for the 15
(5) If, after all the liabilities of the council have been discharged, any assets remain 18 notice and inform the council and every party to the council that they have
that cannot be disposed of in accordance with the constitution of that council, the 60 days to show cause why the council’s registration should not be cancelled.
liquidator must realise those assets and pay the proceeds to the Commission for
its.own use. (5)  After the expiry of the 60-day period, the registrar, unless cause has been shown
(G) ~(% l"“’“‘q 4\ 127 kﬁ\q, why the council’s registration should not be cancelled, must notify the council
60.  Winding-up of council by reason of insolvency and every party to the council that the registration will be cancelled unless an 20
appeal to the Labour Court is noted and the Court reverses the decision.
Any person who seeks to wind-up a council by reason of insolvency must comply with %
the Insolvency Act, 1936 (Act No. 24 of 1936), and, for the purposes of this section, any
reference to the court in that Act must be interpreted as referring to the Labour Court.
| !
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(10

(11)

(12)

The cancellation takes effect—

(@)  if no appeal to the Labour Court is noted within the time contemplated in
section 111(3), on the expiry of that period; or

(b)  if the council or any party has appealed and the Labour Court has
confirmed the decision of the registrar, on the daie of the Labour Court’s

decision.

If either event contemplated in subsection (6) occurs, the registrar must cancel
the council’s registration by removing the name of the council from the register

of councils.

Any collective agreement concluded by parties to a council whose registration
has been cancelled, whether or not the collective agreement has been extended to
non-parties by the Minister in terms of section 32, lapses 60 days after the

council’s registration has been cancelled.

Despite subsection (8), the provisions of a collective agreement that regulates
terms and conditions of employment remain in force for one year after the date
that the council s registration was cancelled, or until the expiry of the agreement,

if earlier.

Any party to a dispute about the interpretation or application of a collective
agreement that regulates terms and conditions of employment referred to in
subsection (8) may refer the dispute in writing to the Commission.

The party who refers the dispute to the Commission must satisfy it that a copy of
the referral has been served on all the other parties to the dispute.

The Commission must attempt to resolve the dispute through conciliation.
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(13)  If the dispute remains unresolved, any party to the dispute may request that the
dispute be resolved through arbitration.

W) 5 (E) edal

62. Disputes about demarcation between sectors and areas

fio J1z] %02

(1)  Any registered trade union, employer,jfnfé’i‘éléred employers’ organisation or
council that has a direct or indirect interest in the application contemplated in this e
section may apply to the Commission in the prescribed form and manner for a

determination as to—

(a)  whether any employee, employer, class of employees or class of

employers, is or was employed or engaged in a sector or area;

{b)  whether any provision in any arbitration award, collective agreement or
wage determination made in terms of the Wage Act is or was binding on
any employee, employer, class of employees or class of employers.

(2) If two or more councils settle a dispute about a question contemplated in
subsection (1)(a) or (b), the councils must inform the Minister of the provisions
of their agreement and the Minister may publish a notice in the Government
Gazette stating the particulars of the agreement,

(3)  In any proceedings in terms of this Act before the Labour Court, if a question
contemplated in subsection (1)(a) or (b) is raised, the Labour Court must adjourn
those proceedings and refer the question to the Commission for determination if
the Court is satisfied that—

(a)  the question raised—

(i) has not previously been determined by arbitration in terms of this

section; and

, %};Zlq 6
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(i) is not the subject of an agreement in terms of subsection (2}); and

(b)  the determination of the question raised is necessary for the purposes of
the proceedings.
Ca) Lid 16} 20
(4) When the Commission receives an application in terms of subsection (1) or a
referral in terms of subsection (3), it must appoint a commissioner to hear the
application or determine the question, and the provisions of section 138 apply,
read with the changes required by the context.

(5) In any proceedings in terms of this Act before a commissioner, if a question
contemplated in subsection (1)(a) or (b) is raised, the commissioner must adjourn
the proceedings and consult the director, if the commissioner is satisfied that—

(a) the question raised—

(i) has not previously been determined by arbitration in terms of this

section; and
(ii) is not the subject of an agreement in terms of subsection (2); and

(b)  the determination of the question raised is necessary for the purposes of
the proceedings.

6) The director must either order the commissioner concerned to determine the
question or appoint another commissioner to do so, and the provisions of
section 138 apply, read with the changes required by the context.

N If the Commission believes that the question is of substantial importance, the
Commission must publish a notice in the Government Gazette stating the
particulars of the application or referral and stating the period within which
written representations may be made and the address to' which they must be

directed.

15
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(8)  If anotice contemplated in subsection (7) has been published, the commissioner
may not commence the arbitration until the period stated in the notice has

expired.

(9  Before making an award, the commissioner must consider any written
representations that are made, and must consult NEDLAC. 5

(10) The commissioner must send the award, together with brief reasons, to the
Labour Court and to the Commission.

(11) If the Commission believes that the nature of the award is substantially
important, it may publish notice of the award in the Government Gazette.

(12)  The registrar must amend the certificate of registration of a council in so far as 10
is necessary in light of the award.

63.  Disputes about Parts A and C to I

(1)  Any party to a dispute about the interpretation or application of Parts A and C to
F of this Chapter, may refer the dispute in writing to the Commission unless—

(a)  the dispute did—not-arise in the course of arbitration proceedings or 15
roceedings in the Labour Court; or i
p & Ao, |'r':l,‘3L

(b)  the dispute is otherwise to be dealt with in terms of Parts A and C to F.

(2)  The party who refers the dispute to the Commission must satisfy it that a copy of
the refesral has been served on all the other parties to the dispute.

(3)  The Commission must attempt to resolve the dispute through conciliation. 20
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4) If the dispute remains unresolved, any party to the dispute may refer it to the
Labour Court for adjudication.

T
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CHAPTER IV
STRIKES AND LOCK-OUTS

64. Right to strike and recourse to lock-out

{1y  Every employee has the right o sirike and every employer has recourse io

lock-out if—

(a)  the issue in dispute has been referred to a council or to the Commission

as required by this Act, and—

(i) a certificate stating that the dispute remains unresolved has been

issued; or

(ii} a period of 30 days, or any extension of that period agreed to
between the parties to the dispute, has elapsed since the referral was
received by the council or the Commission; and after that—

fp)  in the case of a proposed strike, at least 48 hours’ notice of the
commencement of the strike, in writing, has been given to the employer,

unless—

(i) the issue in dispute relates to a collective agreement to be concluded
in a council, in which case, notice must have been given to that

council; or

(ii) the employer is a member of an employers’ organisation that is a
party to the dispute, in which case, notice must have been given to
that employers’ organisation; or

(c) in the case of a proposed lock-out, at least 48 hours’ notice of the
commencement of the lock-out, in writing, has been given to any rade
union that is a party to the dispute, or, if there is no such trade union, to

the employees, unless the issue in dispute relates to a collective agreement

10

20
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to be concluded in a council, in which case, notice must have been given

to that council; or

(d) in the case of a proposed strike or lock-out where the State is the
employer, at least seven days’ notice of the commencement of the strike
or lock-out has been given to the parties contemplated in paragraphs (b)

and (c).

@) If the issue in disputc concerns a refusal to bargain, an advisory award must have
been made in terms of section 135(3)(c) before notice is given in terms of
subsection (1)(b) or (c). A refusal to bargain includes—

(a)  arefusal—
(i) to recognise a trade union as a collective bargaining agent; or
(i) to agree to establish a bargaining council;
(b) a withdrawal of recognition of a collective bargaining agent; and-
e . 1B| 2 l'% ¢
(c) a resignation of a party from a bargaining council;
(d)  adispute about—
(i) appropriate bargaining units;
(ii) appropriate bargaining levels; or

(iii) bargaining subjects.

3 The requirements of subsection (1) do not apply to a strike or a lock-out if—

(a)  the parties to the dispute are members of a council, and the dispute has
been dealt with by that council in accordance with its constitution;
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{b) the strike or lock-out conforms with the procedures in a collective

agreement,

(c) the employees strike in response to a lock-out by their employer that does
not comply with the provisions of this Chapter;

{d)  the employer locks out its employees in response to their taking part in a
strike that does not conform with the provisions of this Chapter; or

(e) the employer fails to comply with the requirements of subsections (4) and

(5.

(4)  Any employee who or any trade union that refers a dispute about a unilateral
change to terms and conditions of employment to a council or the Commission in
terms of subsection (1)(a) may, in the referral, and for the period referred to in

subsection (1)(a)—

(a)  require the employer not to implement unilaterally the change to terms
and conditions of employment; or

(b)  if the employer has already implemented the change unilaterally, require
the employer to restore the terms and conditions of employment that
applied before the change.

(5)  The employer must comply with a requirement in terms of subsection (4) within
48 hours of service of the referral on the employer.

65.  Limitations on right to strike or recourse to lock-out

(1)  No person may take part in a strike or a lock-out or in any conduct in
contemplation or furtherance of a strike or a lock-out if—

10
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fa)  that person is bound by a collective agreement that prohibits a strike or (a)  if that person is bound by—

lock-out in respect of the issue in dispute; . o . .
(i) any arbitration award or collective agreement that regulates the issue

{b)  that person is bound by an agreement that requires the issue in dispute to in dispute; or

be referred to arbitration; . . .,
(ii) any determination made in terms of section 44 by the Minister that

(c)  the issue in dispute is one that a party has the right to refer to arbitration 5 regulates the issue in dispute; ot 5

or to the Labour Court in terms of this Act (b) any determination made in terms of the Wage Act and that regulates the

(d) that person is engaged in— issue in dispute, during the first year of that determination.

(i) an essential service; or 66. Secondary strikes

(ii} a maintenance service.13
(1)  Inthis section “secondary strike”” means a strike, or conduct in contemplation or

furtherance of a strike, that is in support of a strike by other emploﬁii%ﬂst 10
their employer but does not include a szrike in pursuit of a demand and referred

to a council if the striking employees, employed within the registered scope of A3 )“fﬂ]“m
that council, have a material interest in that demand.

@ (a)  Despite section 65(1)(c), a person may take part in a strike or a lock-out 10
or in any conduct in contemplation or in furtherance of a strike or lock-out
if the issue in dispute is about any matter dealt with in sections 12 to 15.14

{b)  If the registered trade union has given notice of the proposed strike in
terms of section 64(1) in respect of an issue_in dispute referred to in @ No person may take part in a secondary strike unless—
paragraph (@), it may not exercise the right to refer the dispute to i

arbitration in terms of section 21 for a period of 12 months from the date (a) the strike that is to be supported complies with the provisions of 15

sections 64 and 65;

of the notice.

(b)  the employer of the employees taking part in the secondary strike or,

(3)  Subjectto a collective agreement, no person may take part in a strike or a lock-out where appropriate, the employers’ organisation of which that employer is

or in any conduct in contemplation or furtherance of a strike or lock-out— a member, has received written notice of the proposed secondary strike at
least seven days prior to its commencement; and 20

(c) the nature and extent of the secondary strike is reasonable in relation to

the possible direct or indirect effect that the secondary strike may have on

the business of the primary employer.
13. Essentiai services, agreed minimum services and maintenance services are regulated in sections 71 to 75.

14. These deal with organisational rights.
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(3)  Subject to section 68(2) and (3), a secondary employer may apply to the Labour ()  any conduct in contemplation or in furtherance of a protected strike or a
Court for an interdict to prohibit or limit a secondary strike that contravenes protected lock-out.
subsection (2).
(3)  Despite subsection (2), an employer is not obliged to remunerate an employee for
(4)  Any person who is a party to proceedings in terms of subsection (3), or the services that the employee does not render during a protected strike or a protected
Labour Court, may request the Commission to cenduct an urgent investigation to 3 lock-cuz, however—- 5
assist the Court to determine whether the requirements of subsection (2)(c) have

been met. {a) if the employee’s remuneration includes payment in kind in respect of
accommodation, the provision of food and other basic amenities of life,

- . .. the employer, at the request of the employee, must not discontinue
()] On receipt of a request made in terms of subsection (4), the Commission must oy : q d

i t in kind during the strike or lock-out; and
appoint a suitably qualified person to conduct the investigation, and then submit, payment in kin g .

as soon as possible, a report to the Labour Court. 1 (b) after the end of the strike or lock-out, the employer may recover the 10
monetary value of the payment in kind made at the request of the
(6)  The Labour Court must take account of the Commission’s report in terms of employee during the strike or lock-out from the employee by way of civil
subsection (5) before making an order. proceedings instituted in the Labour Court.
67.  Strike or lock-out in compliance with this Act (4  Anemployer may not dismiss an employee for participating in 2 protected strike
or for any conduct-in contemplation or in furtherance of a protected strike. 15

1) In this Chapter, “protected strike” means a strike that complies with the
provisions of this Chapter and “protected lock-out” means a lock-out that 15 (5)  Subsection (4) does not preclude an employer from fairly dismissing an
complies with the provisions of this Chapter. employee in accordance with the provisions of Chapter VIII for a reason related

to the employee’s conduct during the strike, or for a reason based on the

(2) A person does not commit a delict or a breach of contract by taking part in— employer’s operational requirements.

(0 RIS IE GRS peoeicd fockonts o (6)  Civil legal proceedings may not be instituted against any person for— 26

(a)  participating in a protected strike or a protected lock-out; or
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(i) any person from participating in a strike or any conduct in

' fb)  any conduct in contemplation or in furtherance of a protected strike or a
contemplation or in furtherance of a strike; or

protected lock-out.

(ii) any person from participating in a lock-out or any conduct in

@) The failure by a registered zrade union or a registered employers’ organisation to contemplation or in furtherance of a lock-out;
comply with a provision in its constitution requiring it to conduct a ballot of those
of its members in respect of whom it intends to call a strike or lock-out may not 5 (b)  to order the payment.of.just-and-equitable .compensati 5
give rise to, or constitute a ground for, any litigation that will affect the legality (K gl attributable to the strike or lock-out, having regard to—
of, and the protection conferred by this section on, the strike or lock-out. ‘I"’ TS
L= (i) whether —
®) The provisions of subsections (2) and (6) do not apply to any act in contempla- (aa) attempts were made to comply with the’provisions of this
tion or in furtherance of a strike or a lock-out, if that act is an offence. Chapter and the extent of those atter?;{ts;
‘ lock-out wa dlfated;
) Any act in contemplation or in furtherance of a protected strike or a protected 10 (blg) it Strike (o {ackspie Wik pren/l?_ 10
lock-out that is a contravention of the Basic Conditions of Employment Act or the (cc) the sirike or lock-out was in/fe sponse to unjustified conduct
Wage Act does not constitute an offence. by another party to the djspute; and
68.  Strike or lock-out not in compliance with this Act (dd)  there was comphgmfe with an order granted in terms of
paragraph (a);
/
(1)  In the case of any stzrike or lock-out, or any conduct in contemplation or in (ii) ‘the interests of ords.pIy collective bargaining; 15

| furtherance of a strike or lock-out, that does not comply with the provisions of 15 7

{ this Chapter, the Labour Court has exclusive jurisdiction— (iif) the duratlon?ﬂ]e strike or lock-out, and

(iv) the ﬁnanqia’.l position of the employer, trade union or employees
—respeeﬁv’é}y.

(a) to grant an interdict or order to restrain—15

(2)  The Labour Court may not grant any order in terms of subsection (1)(a) unless 48
hours’ notice of the application has been given to the respondent: However, the 20

Court may permit a shorter period of notice if —

(a)  the applicant has given written notice to the respondent of the applicant’s

intention to apply for the granting of an order;

s

15. Ses flow diagram No. 8 in Schedule 4.




80

No. 16861 GOVERNMENT GAZETTE, 13 DECEMBER 1995

Act No. 66, 1995

LABOUR RELATIONS ACT, 1995
Strikes and Lack-outs
s69

69.

(bj  the respondent has been given a reasonable opportunity to be heard
before a decision concerning that application is taken; and

(c}  the applicant has shown good cause why a period shorter than 48 hours
should be permitted.

3) Despite subsection (2), if written notice of the commencement of the proposed
strike or lock-out was given to the applicant at least 10 days before the
commencement of the proposed strike or lock-out, the applicant must give at
least five days’ notice to the respondent of an application for an order in terms of
subsection (1)(a).

(@) Subsections (2) and (3) do not apply to an employer or an employee engaged in

an essential service or a maintenance service.

(5)  Participation in a strike that does not comply with the provisions of this Chapter,
or conduct in contemplation or in furtherance of that strike, may constitute a fair
reason for dismissal. In determining whether or not the dismissal is fair, the Code
of Good Practice: Dismissal in Schedule 8 must be taken into account.

Picketing'®

(1)  Aregistered trade union may authorise a picket by its members and supporters
for the purposes of peacefully demonstrating—

(a)  in support of any protected strike; or

See flow diagram No. 7 in Schedule 4.
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©®

(b)  in opposition to any lock-out.

Despite any law regulating the right of assembly, a picket authorised in terms of
subsection (1), may be-kel} —~ i
(@)  inany place to which the public has access but outside the premises of an

employer; or

(b)  with the permission of the employer, inside the employer’s premises.

The permission referred to in subsection (2)(b) may not be unreasonably
withheld.

If requested to do so by the registered trade umion or the employer, the
Commission must attempt to secure an agreement between the parties to the
dispute on rules that should apply to any picket in relation to that strike or

lock-out.
If there is no agreement, the Commission must establish picketing rules, and in
doing so must take account of—

(a) the particular circumstances of the workplace or other premises where it
is intended that the right to picket is to be exercised; and

(b)  any relevant code of good practice.
The rules established by the Commission may provide for picketing by

employees on their employer’s premises if the Commission is satisfied that the
employer’s permission has been unreasonably withheld.

; 20)‘(115 L
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The provisions of section 67, read with the changes required by the context,
apply to the call for, organisation of, or participation in a picket that complies

with the provisions of this section.
Any party to a dispute about any of the following issues may refer the dispute in
writing tc the Commission—

(a) an allegation that the effective use of the right to picket is being
undermined;

(b) an alleged material contravention of subsection (1) or (2);

{c) an alleged material breach of an agreement concluded in terms of

subsection (4); or

(d) an alleged material breach of a nile established in terms of subsection (5).

The party who refers the dispute to the Commission must satisfy it that a copy of
the referral has been served on all the other parties to the dispute.

The Commission must attempt to resolve the dispute through conciliation.

If the dispute remains unresolved, any party to the dispute may refer it to the
Labour Court for adjudication.

70. Essential services committee

0
S”"”*"{)m,%

The Minister, aftet\consulting NEDLAC, and in consultation with the Minister
for the Public Servicé\and Administration, must establish an essential services
committee under the auspices of the Commission and appoint to that committee,
on any terms, persons who have knowledge and experience of labour law and

labour relations.

10
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The functions of the essential services committee are—

(a)  to conduct investigations as to whether or not the whole or a part of any
service is an essential service, and then to decide whether or not to
designate the whole or a part of that service as an essential service;

(b)  to determine disputes as to whether or not the whole or a part of any

service is an essential service; and

(c) to determine whether or not the whole or a part of any service is a

maintenance service.!?

At the request of a bargaining council, the essential services committee must
conduct an investigation in terms of subsection (2)(a).

Designating a service as an essential service

6))

@

The essential services committee must give notice in the Government Gazette of
any investigation that it is to conduct as to whether the whole or a part of a service

is an essential service.

The notice must indicate the service or the part of a service that is to be the
subject of the investigation and must invite interested parties, within a period

stated in the notice—

(a) to submit written representations; and

17.

A maintenance service is defined in section 75.

15
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(b)  to indicate whether or not they require an opportunity to make oral (a)  the agreed minimum services are to be regarded as an essential service in
respect of the employer and its employees; and

representations.
. . . B the provisions of section 74 do not apply.
(3)  Any interested party may inspect any written representations made pursuant to (®) P
the notice, at the Commission’s offices.
73.  Disputes about whether a service is an essential service
(4)  The Commission must provide a certified copy of, or extract from, any written 5
representations to any person who has paid the prescribed fee. n Any party to a dispute about either of the following issues may refer the dispute 5
in writing to the essential services committee—
3) The essential services committee must advise parties who wish to make oral

representations of the place and time at which they may be made. (a)  whether or not a service is an essential service; or
(b)  whether or not an employee or empioyer is engaged in a service

(6)  Oral representations must be made in public.
designated as an essential service.

(7)  Afier having considered any written and oral representations, the essential i0
services committee must decide whether or not to designate the whole or a part @ The party who refers the dispute to the essential services committee must satisfy 10
of the service that was the subject of the investigation as an essential service. it that a copy of the referral has been served on all the other parties to the dispute.

(8)  IHf the essential services committee designates the whole or a part of a service as . ) . .
an essential service, the committee must publish a notice to that effect in the 3) The essential services committee must determine the dispute as soon as possible.

Government Gazette.
74.  Disputes in essential services'?

f (C)] The essential services committee may vary or cancel the designation of the whole

f)r a part o'f ‘a service as an essen'ttal service, by follo.wmg the provisions set out (1)  Any party to adispute that s precluded from p articipating in a strike or a lock-out
in subsections (1) to (8), read with the changes required by the context. becanse that party is engaged in an essenzial service may refer the dispute in 15
writing to—

(10) The Parliamentary service and the South African Police Service are deemed to
have been designated an essential service in terms of this section. 2

72. Minimum services

The essential services committee may ratify any collective agreement that provides for
the maintenance of minimum services in a service designated as an essential service, in

18, Sea flow diagram No. B in Schedule 4.

which case—
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(a)  acouncil, if the parties to the dispute fall within the registered scope of
that council; or

(b)  the Commission, if no council has jurisdiction.

The party who refers the dispute must satisfy the council or the Commission that
a copy of the referral has been served on all the other parties to the dispute.

The council or the Commission must attempt to resolve the dispute through

conciliation.

If the dispuze remains unresolved, any party to the dispute may request that the
dispute be resolved through arbitration by the council or the Commission.

Any arbitration award in terms of subsection (4) made in respect of the State and
that has financial implications for the State becomes binding—

(a) 14 days afier ihe date of the award, unless a Minister has tabled the award
in Parliament within that period; or

(b) 14 days after the date of tabling the award, unless Parliament has passed
a resolution that the award is not binding.

If Parliament passes a resolution that the award is not binding, the dispute must
be referred back to the Commission for further conciliation between the parties to
the dispute and if that fails, any party to the dispute may request the Commission
to arbitrate.

If Parliament is not in session on the expiry of—

B
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76.

(a) the period referred to in subsection (5)(a), that period or the balance of
that period will run from the beginning of the next session of Parliament;

and

(b) the period referred to in subsection (5)( bﬁ, that period will run from the
. L (e s mdovshnn
expiry of the period referred to in n{a){r from the beginning of

the next session of Parliament.

Maintenance services

M

@

3

@

A service is a maintenance service if the interruption of that service has the effect

of materia! physical destruction to any working area, plant or machinery.

If there is no collective agreement relating to the provision of a maintenance

service, an employer may apply in writing to the essential services committee for
- a".

a determination that the whole or a part of the employer’s busmesskls a

maintenance service.

The employer must satisfy the essential services committee that a copy of the
application has been served on all interested parties.

The essential services committee must determine, as soon as possible, whether or
Vo Jovamminm af

not the whole or a part of mgi‘sveﬁr\;ge is a maintenance service.

B-0) oid 2] a)s,

Replacement labour

1)

An employer may not take into employment any person—

(a)  to continue or maintain production during a protected strike if the whole
or a part of the employer’s service has been designated a maintenance

service; or

n'\.l‘ 2,"31.

10
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{b)  for the purpose of performing the work of any employee who is locked
out, unless the lock-out is in response to a strike.

For the purpose of this section, “take into employment” includes engaging the
services of a temporary employment service or an independent contractor.

77.  Protest action to promote or defend socic-economic interests of workers

0

Every employee who is not engaged in an essential service or a maintenance

service has the right to take part in protest action if—

{a)  the protest action has been called by a registered trade union or

fefieration of trade unions;

(b) the registered trade union or federation of trade unions has served a
notice on NEDLAC stating—

(i) the reasons for the protest action; and
(ii) the nature of the protest action;

(c) the matter giving rise to the intended protest action has been considered
by NEDLAC or any other appropriate forum in which the parties
concemed are able to participate in order to resolve the matter; and

'I GoﬂmENT GAZETTE, 13 DECEMBER 1995
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{d)  at least 14 days before the commencement of the protest action, the
registered trade union or federation of trade unions has served a notice on
NEDLAC of its intention to proceed with the protest action.

The Labour Court has exclusive jurisdiction—

(a)  to grant any order to restrain any person from taking part in protest action
or in any conduct in contemplation or in furtherance of protes: action that
does not comply with subsection (1);

(b)  in respect of protest action that complies with subsection (1), to grant a
declaratory order contemplated by subsection (4), after having consid-

ered—
(i) the nature and duration of the protest action;

(i) the steps taken by the registered trade union or federation of rrade
unions to minimise the harm caused by the protest action; and

{iii) the conduct of the participants in the protest action.
A person who takes part in protest action or in any conduct in contemplation or

in furtherance of protest action that complies with subsection (1), enjoys the

protections conferred by section 67.
Despite the provisions of subsection (3), an employee forfeits the protection
against dismissal conferred by that subsection, if the employee—

(a) takes part in protest action or any conduct in contemplation or in
furtherance of protest action in breach of an order of the Labour Court; or

(b) otherwise acts in contempt of an order of the Labour Court made in terms

of this section.

10

15
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CHAPTER V
WORKPLACE FORUMS
78.  Definitions in this Chapter
In this Chapter—

{a) “employee” means any person who is empioyed in a workplace, except a

senior managerial employee whose contract of employment or status
confers the authority to do any of the following in the workplace—

) (i) emplojand dismiss employees on behalf of the employer;
D .’7.':;\ % a\q L

(ii) represent the employer in dealings with the workplace forum; or

(iii) determine policy and take decisions cn behalf of the employer that
may be in conflict with the representation of employees in the

workplace; and

“representative trade union” means a registered trade union, or two or
more registered trade unions acting jointly, that have as members the
majority of the employees employed by an employer in a workplace.

{t)

79.  General functions of workplace forum
A workplace forum established in terms of this Chapter—

(a)  must seek to promote the interests of all employees in the workplace,
whether or not they are trade union members;

(b)  must seek to enhance efficiency in the workplace;

(c) is entitled to be consulted by the employer, with a view to reaching
consensus, about the matters referred to in section 84; and

10

an
W

MNo. 16861 91

GOVERNMENT GAZETTE, 13 DECEMBER 1995
- Act No. 66, 1995

LABOUR RELATIONS ACT, 1995

Workplace Forums
580

(d) is entitled to participate in joint decision-making about the matters
referred to in section 86.

80.  Establishment of workplace forum

(1) Aworkplace forum may be established in any workplace in which an employer

empioys more than 100 employees. 5

(2)  Any representative trade union may apply to the Commission in the prescribed
form for the establishment of a workplace forum.

(3)  The applicant must satisfy the Commission that a copy of the application has

been served on the employer.

(4)  The Commission may require further information in support of the application. 10

®) The Commission must—

(a)  consider the application and any further information provided by the

applicant; and

(b)  consider whether, in the workplace in respect of which the application has

been made— 15
(i) the employer employs 100 or more employees,
(i) the applicant is a representative trade union; and

(iii) there is no functioning workplace forum established in terms of this
Chapter.




92 No. 16861

GOVERNMENT CAZETTE, 13 DECEMBER 1995

Act No. 66, 1995

LABOUR RELATIONS ACT, 1995
Workplace Farums
s80

)

M

®
Q,«.’A‘?Pa‘qa
©®

(10)

an

(12)

If satisfied that the requirements of subsection (5) are met, the Commission must
appoint a commissioner to assist the perties to establish a workplace forum by
collective agreement or, failing that, to establish a workplace forum in terms of
this Chapter.

The commissioner must convene a meeting with the applicant, the employer and
any registered trade union that has members employed in the workplace, in order
to facilitate the conclusion of a collective agreement between those parties, or at
least between the applicant and the employer.

If a collective agreement is concluded, the rermaining provisions of this Chapter
do not apply.

If a collective agreement is not concluded, the commissioner must meet the
parties referred to in subsection (7) in order to facilitate agreement between
them, or at least between the applicant and the employer, on the provisions of a
constitution for a workplace forum in accordance with this Chapter, taking into
account the guidelines in Schedule 2.

If no agreement is reached on any of the provisions of a constitution, the
commissioner must establish a workplace forum and determine the provisions of
the constitution in accordance with this Chapter, taking into account the
guidelines in Schedule 2.

After the workplace forum has been established, the commissioner must set a
date for the election of the first members of the workplace forum and appoint an
election officer to conduct the election.

The provisions of this section do not apply to the public service. The
establishment of workplace forums in the public service will be regulated in a
Schedule promulgated by the Minister for the Public Service and Administration
in terms of section 207(4).

V
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if a representative trade union is recognised in terms of a collective agreement by
an employer for the purposes of collective bargaining in respect of all employees
in a workplace, that trade union may apply to the Commission in the prescribed

form for the establishment of 2 workplace forum.

The applicant may choose the members of the workplace forum from among its

elected representatives in the workplace.

If the applicant makes this choice, the provisions of this Chapter apply, except for
section 80(11) and section 82(1)() to (m).

The constitution of the applicant governs the nornination, election and removal
from office of elected representatives of the applicant in the workplace.

A workplace forum constituted in terms of this section will be dissolved if—
(a) the collective agreement referred to in subsection (1) is terminated;

(b)  the applicant is no longer a representative trade union.

The provisions of this section do not apply to the public service.

Requirements for constitution of workplace forum

»

The constitution of every workplace forum must—

{(a) establish a formula for determining the number of seats in the workplace

Jorum;

10
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(b)

(c)

(d)

fe)

4]

(8)

{h)

{ij

establish a formula for the distribution of seats in the workplace forum so
as to reflect the occupational structure of the workplace;

provide for the direct election of members of the workplace forum by the

employees in the workplace;

provide for the appointment of an employee as an election officer to
conduct elections and define that officer’s functions and powers;

provide that an election of members of the workplace forum must be held
not later than 24 months after each preceding election;

provide that if another registered trade union becomes representative, it
may demand a new eclection at any time within 21 months after each
preceding election;

provide for the procedure and manner in which elections and ballots must
be conducted;

provide that any employee, including any former or current member of
the workplace forum, may be nominated as a candidate for election as a
member of the workplace forum by—

(i) any registered trade union with members employed in the work-

place; or

(ii) a petition signed by not less than 20 per cent of the employees in the
workplace or 100 employees, whichever number of employees is the

smaller;
provide that in any ballot every employee is entitled—
(i) to vote by secret ballot; and

(ii) to vote during working hours at the employer’s premises;

15
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(k)

()

m)

(n)

fo)

{p)

(q)

(r)

provide that in an election for members of the workplace forum every
employee is entitled, unless the constitution provides otherwise—

(i) to cast a number of votes equal to the number of members to be

elected; and
(ii) to cast one or more of those votes in favour of any candidate;

establish the terms of office of members of the workplace forum and the
circumstances in which a member must vacate that office;

establish the circumstances and manner in which members of the
workplace forum may be removed from office, including the right of any
representative trade union that nominated a member for election to

remove that member at any time;

establish the manner in which vacancies in the workplace forum may be
filled, including the rules for holding by-elections;

establish the circumstances and manner in which the meetings referred to

in section 83 must be held;

provide that the employer must allow the election officer reasonable time
off with pay during working hours to prepare for and conduct elections;

provide that the employer must allow each member of the workplace
Jforum reasonable time off with pay during working hours to perform the
functions of a member of the workplace forum and to receive training

relevant to the performance of those functions;

require the employer to take any steps that are reasonably necessary to

assist the election officer to conduct elections;

require the employer to provide facilities to enable the workplace forum

to perform its functions;

10

15

20
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(s) provide for ,\full-tlme methbers of the workplace forum whdge there are g3, Meetings of workplace forum
e 2 5'\ e a\- s more than 1 000 employees in a workplace;
]

ks = .
(t) provide that therforgm%ay invite any expert to attend)t)ﬂeetings of -the. () There must be regular meetings of the workplace forum.

werkplaceforwm, including meetings with the employer or the employ-
ees, and that an expert is entitled to any information to which the 5 2)
workplace forum is entitled and to inspect and copy any document that
members of the workplace forum s entitled to inspect and copy;

There must be regular meetings between the workplace forum and the employer,
at which the employer must—

(a)  present a report on its financial and employment situation, its perfor- 5

(u)  provide that office-bearers or officials of the representative trade union mance since the last report and its anticipated performance in the short

may attend meetings of the workplace forum, including meetings with the term and in the long term; and

employer or the /! ; and- 10
ploy empioyees (b)  consult the workplace forum on any matter arising from the report that

(v)  provide that the representative trade union and the employer, by may affect employees in the workplace.

agreement, may change the constitution of the workplace forum.o.\
(1—4‘7 salgel T g in theoh diiisicmmne (G ke mmate (3) (a)  There must be meetings between members of the workplace forum and 10
%)) The constitution of a workplace forum may— the employees employed in the workplace at regular and appropriate
intervals. At the meetings with employees, the workplace forum must
(a)  establish a procedure that provides for the conciliation and arbitration of report on—

proposals in respect of which the employer and the workplace forum do 15

not reach consensus; (i) its activities generally;

(b)  establish a co-ordinating workplace forum to perform any of the general (ii) matters in respect of which it has been consulted by the employer; 15
functions of a workplace forum and one or more subsidiary workplace and
Jorums to perform any of the specific functions of a workplace forum; and (iii) matters in respect of which it has participated in joint decision-
making with the employer.

(c)  include provisions that depart from sections 83 to 92. 20
(b)  Each calendar year, at one of the meetings with the employees, the
(3)  The constitution of a workplace forum binds the employer. employer must present an annual report of its financial and employment 20
situation, its performance generally and its future prospects and plans.

@) The i ster for the ?ub.hc 'Service and ‘Adnu.mstrauon may amend tt‘le (c) The meetings of employees must be held during working hours at a time
requirements for a constitution in terms of this section for wo.rkplace forums in and place agreed upon by the workplace forum and the employer without
the public service by a Schedule promulgated in terms of section 207(4). loss of pay on the part of the employees.
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84.  Specific matters for consultation

16))

@

Unless the matters for consultation are regulated by a collective agreement with
the representative trade union, a workplace forum is entitled to be consulted by

the employer about proposals relating to any of the following matters—

(a)  restructuring the workplace, including the introduction of new technol-

ogy and new work methods;
(b) changes in the organisation of work;
(c) partial or total plant closures;

(d)  mergers and transfers of ownership in so far as they have an impact on the

employees;

(e) the dismissal of employees for reasons based on operational require-

ments;
f exemptions from any collective agreement or any law;
(g)  job grading;
(k)  criteria for merit increases or the payment of discretionary bonuses;
(i) education and training;
() product development plans; and
(kj  export promotion.

A bargaining council may confer on a workplace forum the right to be consulted
about additional matters in workplaces that fall within the registered scope of the

bargaining council.

10
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A representative trade union and an employer may conclude a collective
agreement conferring on the workplace forum the right to be consulted about any
additional matters in that workplace.

Any other law may confer on a workplace forum the right to be consulted about
additional matters.

Subject to any applicable occupational health and safety legislation, a represen-
tative rrade union and an employer may agree—

{a)  that the employer must consult with the workplace forum with a view to
initiating, developing, promoting, monitoring and reviewing measures to
ensure health and safety at work;

(bj that a meeting between the workplace forum and the employer constitutes
a meeting of a health and safety committee required to be established in
the workplace by that legislation; and

(¢)  that one or more members of the workplace forum are health and safety
representatives for the purposes of that legislation.

For the purposes of workplace forums in the public service—

(a)  the collective agreement referred to in subsection (1) is a collective

agreement concluded in a bargaining council,

(b) a bargaining council may remove any matter from the list of matters
referred to in subsection (1) in respect of workplaces that fall within its

registered scope; and

(c) subsection (3) does not apply.

10
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85.  Consultation (d)  changes by the employer or by employer-appointed representatives on

trusts or boards of employer-controlled schemes, to the rules regulating

i t schemes.
(1)  Before an employer may implement a proposal in relation to any matter referred social benefit sc

to in section 84(1), the employer must consult the workplace forum and attempt - (2) A representative trade union and an employer may conclude a collective

P 5
to reach consensus with it. agreement—

(a)  conferring on the workplace forum the right to joint decision-making in

2 The employer must allow the workplace forum an opportunity during the 5 .
@ el 7 % PP Y & respect of additional matters in that workplace;

consultation to make representations and to advance alternative proposals.
(b) removing any matter referred to in subsection (1)(a) to (d) from the list of

3) The employer must consider and respond to the representations or alternative i matters requiring joint decision-making.

roposals made by the workplace forum and, if the employer does not agree with . . R
Prop Yy the workplace forum i o (3)  Any other law may corfer on a workplace forum the right to participate in joint 10

them, the employer must state the reasons for disagreeing. or
decision-making about additional matters.

“) If the employer and the workplace forum do not reach consensus, the employer 10 (4) If the employer does not reach consensus with the workplace forum, the
: must invoke any agreed procedure to resolve any differences before implement- employer may—
: ing the employer’s proposal.
L s PIoyers prop (a) refer the dispute to arbitration in terms of any agreed procedure; or

86.  Joint decision-making " (b)  if there is no agreed procedure, refer the dispute to the Commission. 15

(5)  The employer must satisfy the Commission that a copy of the referral has been

(1) Uunless the matters for joint decision-making are regulated by a collective served on the chairperson of the workplace forum.
agreement with the representative trade union, an employer must consult and 15 ¢
reach consensus with a workplace forum before implementing any proposal (6)  The Commission must attempt to resolve the dispute through conciliation.
concerning—

(7)  If the dispute remains unresolved, the employer may request that the dispute be

: (a)  disciplinary codes and procedures; resolved through arbitration.?? 20

(b)  rules relating to the proper regulation of the workplace in so far as they
apply to conduct not related to the work performance of employees; |

(c) measures designed to protect and advance persons disadvantaged by |

unfair discrimination; and

18, See flow diagram No. 8 in Schedule 4.
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®) ()  An arbitration award is about a proposal referred to in subsection (1)(d) (2) The employer must submit its criteria, disciplinary codes and procedures, and

takes effect 30 days after the date of the award. rules, referred to in subsection (1), if any, in writing to the workplace forum for
its consideration.

(b)  Any representative on the trust or board may apply to the Labour Court

for an order declaring that the implementation of the award constitutes a. . . L. . R L.
& P (3)  Areview of the criteria must be conducted in accordance with the provisions of

i the part tive.
breach of a fiduciary duty on the part of that representative. 5 section 85. 5

(c) Despite paragraph (a), the award will not take effect pending the
determination by the Labour Court of an application made in terms of (4)  Areview of the disciplinary codes Xni procedures, and rules, must be conducted

. . . . Sw‘-\e,\' :)_’/' )_:j',,
paragraph (b). in accordance with the provisions of\section 86(2) to (7). !

(9)  For the purposes of workplace forums in the public service, a collective 88.  Matters affecting more than one workplace forum in an employer’s operation

|
agreement referred to in subsections (1) and (2) is a collective agreement 10|
| (1)  If the employer operates more than\one workplace and separate workplace

jorums have been established in two or more of those workplaces, and if 4 matter 10

has been referred to arbitration in terms of section 86(4)(a) or (b), the employer

may give notice in writing to the chairpersong of all the workplace forums thatno 3, ;‘__,'\..,,__-.;} ; 4‘,_ .

other workplace forum may refer a matter that is substantially the same as the

(1) After the establishment of a workplace forum, the workplace forum may request matter referred to arbitration.
a meeting with the employer to review—

concluded in a bargaining council.

87.  Review at request of newly established workplace forum

(a) criteria for merit increases or the payment of discretionary bonuses; 15 (2)  If the employer gives notice in terms of subsection (1)— 15

(a)  each workplace forum is entitled to make representations and participate

{b)  disciplinary codes and procedures; and
in the arbitration proceedings; and

(c)  rules relating to the proper regulation of the workplace in so far as they

apply to conduct not related to work performance of employees in the (b)  the arbitration award is binding on the. employer and the employees in

workplace. each workplace.

89.  Disclosure of information 20

(1)  Anemployer must disclose to the workplace forum all relevant information that
will allow the workplace forum to engage effectively in consultation and joint
decision-making.
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(2)  Anemployer is not required to disclose information— the ability of the workplace forum to engage effectively in consultation and joint

decision-making.
(@)  thatis legally privileged,
(9)  Ifthe commissioner decides that the balance of harm favours the disclosure of the

v o the employer camnot disclose without contravening & prohibition information, the commissioner may order the disclosure of the information on

{mposed on the employer by any law or order of any court; i terms designed to limit the harm likely to be caused to the employee or employer. 5
(c) that is confidential and, if disclosed, may cause substantial harm to an 5
employee or the employer; or (10) When making an order in terms of subsection (9), the commissioner must take
into account any breach of confidentiality in respect of information disclosed in
(@) that is private personal information relating to an employee, unless that terms of this section at that workplace and may refuse to order the disclosure of
f:& {D e we;mployee consents e d‘:sf iffgiogmat myf‘c‘)n:itlc'm s the information or 'any othetr cor.lﬁdential 'info'rmation, that might otherwise be .
betd ka4 1%' %M v |} Aon A{ DUTBBATL (17, disclosed, for a period specified in the arbitration award.
¥ 3 If isa dzspu e about the disclosure of information, any party to the dispute
may refer the dispute in writing to the Commission. 10 ! 90. Inspection and copies of documents

(1)  Any documented information that is required to be disclosed by the employer in

4 Th ho refers the di. the Commissi t satisfy it that f
“ it atbecn serset o ot R terms of section 89 must be made available on request to the members of the

the referral has been served on all the other parties to the dispute. : .
workplace forum for inspection.

5 The Commission must attempt to resolve the dispute through conciliation. .
® P = & (2)  The employer must provide copies of the documentation on request to the 15

. members of the workplace forum.
(6)  If the dispute remains unresolved, any party to the dispute may request that the

dispute be resolved through arbitration. 5 ! ‘
91.  Breach of confidentiality

In any dispute about an alleged breach of confidentiality, the commissioner may order

@) In any dispute about the disclosure of information contemplated in subsec-
that the right to disclosure of information in that workplace be withdrawn for a period

tion (3), the commissioner must first decide whether or not the information is

relevant. specified in the arbitration award. 20
8) If the commissioner decides that the information is relevant and if it is 92.  Full-time members of workplace forum
information contemplated in subsection (2)(c) or {d), the commissioner must 20

In a workplace in which 1 000 or more employees are employed, the members of

balance the harm that the disclosure is likely to cause to an employee or employer 1)
the workplace forum may designate from their number one full-time member.

against the harm that the failure to disclose the information is likely to cause to
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2 (a)  The employer must pay a full-time member of the workplace forum the

same remuneration that the member would have eamed in the position
the member held immediately before being designated as a full-time

member.

(b}  When a person ceases to be a full-time member of a workplace forum, the
employer must reinsiaie that person to the position that person held
immediately before election or appoint that person to any higher position
to which, but for the election, that person would have advanced.

93.  Dissolution of workplace forum

(1) A representative trade union in a workplace may request a ballot to dissolve a

workplace forum.

2) If a ballot to dissolve a workplace forum has been requested, an election officer
must be appointed in terms of the constitution of the workplace forum.

3) Within 30 days of the request for a ballot to dissolve the workplace forum, the
election officer must prepare and conduct the ballot.

()] If more than 50 per cent of the employees who have voted in the ballot support
the dissolution of the workplace forum, the workplace forum must be dissolved.

94.  Disputes about workplace forums

1) Unless a collective agreement or this Chapter provides otherwise, any party to a
dispute about the interpretation or application of this Chapter may refer that
dispute to the Commission in writing, if that party is—

(a)_  one or mote employees employed in the workplace,
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(b)  aregistered trade union with members employed in the workplace;
(c) the representative trade union; or

(d)  the employer.

The party who refers the dispute to the Commission must satisfy it thai a copy of
the referral has been served on all the other parties to the dispuze. 5

The Commission must attempt to resolve the dispute through conciliation.

If the dispute remains unresolved, any party to the dispute may request that the
dispute be resolved through arbitration.
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CHAPTER VI

TRADE UNIONS AND EMPLOYERS’ ORGANISATIONS

PART A—REGISTRATION AND REGULATION OF TRADE UNIONS AND

EMPLOYERS’ ORGANISATIONS

95. Requirements for registration of trade unions or employers’ organisations

(¢)) Any trade union may apply to the registrar for registration if—

(a)

(b)

(c
(d)

it has adopted a name that meets the requirements of subsection (4);

it has adopted a constitution that meets the requirements of subsec-
tions (3) and (6);

it has an address in the Republic; and

it is independent.

) A trade union is independent if—

(a)

(b

it is not under the direct or indirect control of any employer or employers’

organisation; and

it is free of any interference or influence of any kind from any employer

or employers’ organisation.

(3)  Any employers’ organisation may apply to the registrar for registration if—

(a)
(b)

(c)

it has adopted a name that meets the requirements of subsection (4);

it has adopted a constitution that meets the requirements of subsec-
tions (5) and (6), and

it has an address in the Republic.
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@) Any rrade union or employers’ organisation that intends to register may not have
a name or shortened form of the name that so closely resembles the name or
shortened form of the name of another frade union or employers’ organisation

that it is likely to mislead or cause confusion.

(5)  The constitution of any trade union or employers’ organisation that intends to

register must—

(a)

{b)

(c)

(d)

(e)

0

(g)

()

(7)

state that the trade union or employers’ organisation is an association not

for gain;
prescribe qualifications for, and admission to, membership;

establish the circumstances in which a member will no longer be entitled

to the benefits of membership;
provide for the termination of membership;

provide for appeals against loss of the benefits of membership or against
termination of membership, prescribe a procedure for those appeals and
determine the body to which those appeals may be made;

provide for membership fees and the method for determining member-

ship fees and other payments by members;

prescribe rules for the convening and conducting of meetings of members
and meetings of representatives of members, including the quorum
required for, and the minutes to be kept of, those meetings;

establish the manner in which decisions are to be made;
establish the office of secretary and define its functions;

provide for other office-bearers, officials and, in the case of a trade union,

trade union representatives, and define their respective functions;

10

i5

20



110 No. 16861

GOVERNMENT GAZETTE, 13 DECEMBER 1995

Act No. 66, 1995

LABOUR RELATIONS ACT, 1995
Trade Unions and Employers' Organisations
s95

(k)

]

(m)

(n)

(o)

(p)

(q)

(r)
(s)

(1)

prescribe a procedure for rominating or electing office-bearers and, in the

case of a trade union, trade union representatives,
prescribe a procedure for appointing, or nominating and electing,
officials;

establish the circumstances and manner in which office-bearers, officials
and, in the case of a trade union, trade union representatives, may be

removed from office;

provide for appeals against removal from office of affice-bearers, officials
and, in the case of a trade union, trade union representatives, prescribe a
procedure for those appeals and determine the body to which those

appeals may be made;

establish the circumstances and manner in which a ballot must be

conducted;

provide that the trade union or employers’organisatio}l, before calling a
strike or lock-out, must conduct a ballot of those of its mermbers in respect

of whom it intends to call the strike or lock-out; .

provide that members of the trade union or employers’ organisation may
not be disciplined or have their membership terminated for failure or

refusal to participate in a strike or lock-our if—
(i) no ballot was held about the strike or lock-out; or

(ii) a ballot was held but a majority of the members who voted did not
vote in favour of the strike or lock-out;

provide for banking and investing its money;
establish the purposes for which its money may be used;

provide for acquiring and controlling property;

10
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96.

©)

(u) determine a date for the end of its financial year;

(v) prescribe a procedure for changing its constitution; and

(w)  prescribe a procedure by which it may resolve to wind up.

The constitution of any trade union or employers’ organisation which intends to

register may not include any provision that discriminates directly or indirectly 5

against any person on the grounds of race or sex.

il

) +6) otk 1Fa]a002

Registration of trade unions or employers’ organisations

o

2

&)

Any trade union or employers’ organisation may apply for registration by

submitting to the registrar—
(a)  aprescribed form that has been properly completed; 10
(b) a copy of its constitution; and

(c) any other information that may assist the registrar to determine whether
or not the trade union or employers’ organisation meets the requirements

for registration.

The registrar may require further information in support of the application. 15

The registrar—

{a) must consider the application and any further information provided by the

applicant; and

(b)  ifsatisfied that the applicant meets the requirements for registration, must
register the applicant by entering the applicant’s name in the register of 20
trade unions or the register of employers’ organisations.
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If the registrar is not satisfied that the applicant meets the requirements for

registration, the registrar—

(a)  must send the applicant a written notice of the decision and the reasons

for that decision; and
(b) in that notice, must inform the applicant that it has 30 days from the date

of the notice to meet those requirements.

If, within that 30-day period, the applicant meets the requirements for
registration, the registrar must register the applicant by entering the applicant’s

name in the appropriate register.

If, within that 30-day period, an applicant has attempted to meet the requirements
for registration but the registrar concludes that the applicant has failed to do so,

the registrar must—
{a)  refuse to register the applicant; and

(b)  notify the applicant in writing of that decision.

After registering the applicant, the registrar must—
(a)  issue a certificate of registration in the applicant’s name; and

(b) send the certificate and a certified copy of the registered constitution to
the applicant.

Effect of registration of trade union or employers’ organisation

169)

A certificate of registration is sufficient proof that a registered trade union or

registered employers’ organisation is a body corporate.
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4)

The fact that a person is a member of a registered trade union or a registered
employers’ organisation does not make that person liable for any of the
obligations or liabilities of the trade union or employers’ organisation.

A member, office-bearer or official of a registered trade union or a registered
employers’ organisation or, in the case of a trade union, a trade union
representative is not personally liable for any loss suffered by any person as a
result of an act performed or omitted in good faith by the member, office-bearer,
official or trade union representative while parforming their functions for or on

behalf of the trade union or employers’ organisation.

Service of any document directed to a registered trade union or employers’
organisation at the address most recently provided to the registrar will be for all
purposes service of that document on that trade union or employers’

organisation.

98.  Accounting records and audits

1)

Every registered trade union and every registered employers’ organisation must,
to the standards of generally accepted accounting practice, principles and
procedures—

(a) keep books and records of its income, expenditure, assets and liabilities;

and

(b)  within six months after the end of each financial year, prepare financial
staterents, including at least—

(i) a statement of income and expenditure for the previous financial
year; and

(ii) a balance sheet showing its assets, liabilities and financial position
as at the end of the previous financial year.

20
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Every registered trade union and every registered employers’ organisation must
arrange for an annual audit of its books and records of account and its financial

statements by an auditor who must—

(a)  conduct the audit in accordance with generally accepted auditing

standards; and

(b)  report in writing to the trade union or employers’ organisation and in that

report—

(i) express an opinion as to whether or not the trade union or employers’
organisation has complied with those provisions of its constitution
relating to financial matters; and

(ii) if the trade union is a party to an agency shop agreement referred to
in section 25 or a closed shop agreement referred to in section 26
express an opinion as to whether or not the trade union has complied
with the provisions of those sections.

Every registered trade union and every registered employers’ organisation

must—

(a) make the financial statements and the auditor’s report available to its

members for inspection; and

(b) submit those statements and the auditor s report to a meeting or meetings
of its members or their representatives as provided for in its constitution.

Every registered trade union and every registered employers’ organisation must
preserve each of its books of account, supporting vouchers, records of
subscriptions or levies paid by its members, income and expenditure statements,
balance sheets, and auditor’s reports, in an original or reproduced form, for a
period of three years from the end of the financial year to which they relate.

20
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99.  Duty to keep records
In addition to the records required by section: 98, svery registered trade union and every

registered employers’ organisation must keep—
{a) a list of its members;

(b)  the mirutes of its meetings, in an original or reproduced form, for a
period of three years from the end of the financial year to which they

relate; and

(c) the ballot papers for a pericd of three years from the date of every ballot.

100. Duty to provide information to registrar
Every registered trade union and every registered employers’ organisation must provide

to the registrar—

(a) by 31 March each year, a statement, certified by the secretary that it
accords with its records, showing the number of members as at
31 December of the previous year and any other related details that may

be required by the registrar,

(b) within 30 days of receipt of its auditor’s report, a certified copy of that
report and of the financial statements;

(c) within 30 days of receipt of a written request by the registrar, an
explanation of anything relating to the statement of membership, the
auditor’s report or the financial statements;

(d)  within 30 days of any appointment or election of its national office-
bearers, the names and work addresses of those office-bearers, even if
their appointment or election did not result in any changes to its

office-bearers; and

(e) 30 days before a new address for service of documents will take effect,
notice of that change of address.

10
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101.

Changing constitution or name of registered trade unions or employers

organisations

¢y

2
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&)

(6)

A registered trade union or a registered employers’ organisation may resolve to
change or replace its constitution.

The registered trade union or the registered employers’ organisation must send
the registrar a copy of the resolution and a certificate signed by its secretary
stating that the resolution complies with its constitution.

The registrar must—

fa)  register the changed or new constitution if it meets the requirements for -

registration; and

(b}  send the registered trade union or registered employers’ organisation a
copy of the resolution endorsed by the registrar, certifying that the
change or replacement has been registered.

The changed or new constitution takes effect from the date of the registrar’s
certification.

A registered trade union or registered employers’ organisation may resolve to

change its name.

The registered trade union or registered employers’ organisation must send the
registrar a copy of the resolution and the original of its current certificate of
registration.

No. 16861 117

GOVERNMENT GAZETTE, 13 DECEMBER 1995
LABOUR RELATIONS ACT, 1995 Act No. 66, 1995

Trade Uniens and Employers’ QOrganisations
5102

() If the new name of the trade union or employers’ organisation meets the

requirements of section 95(4),2° the registrar must—

{a) enter the new name in the appropriate register and issue a certificate of
registration in the new name of the trade union or employers'

organisation,

(b)  remove the old name from that register and cancel the earlier certificate of

registration; and

I (¢)  send the new certificate to the trade union or employers’ organisation.

(8)  The new name takes eifect from the date that the registrar enters it in the

appropriate register.

10

2

I 102. Amalgamation of trade unions or employers’ organisations
| -
1) Any registered—

(a)  trade union may resolve to amalgamate with one or more other trade
! unions, whether or not those other trade unions are registered; and

(b) employers’ organisation may resolve to amalgamate with one or more
other employers’ organisations, whether or not those other employers’

organisations are registered.

(2)  The amalgamating trade unions or amalgamating employérs'organisations may
apply to the registrar for registration of the amalgamated trade union ot

’ 20. These are the requirements relating to the name of a trade union or employars' arganisation to be registered.

10
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amalgamated employers’ organisation, even if any of the amalgamating trade
unions or amalgamating employers’ organisations is itself already registered, and
the registrar must treat the application as an application in terms of section 96.

After the registrar has registered the amalgamated trade union or amalgamated
employers’ organisation, the registrar must cancel the registration of each of the
amalgamating trade unions or amalgamating employers’ organisations by
removing their names from the appropriate register.

The registration of an amalgamated trade union or an amalgamated employers’
organisation takes effect from the date that the registrar enters its name in the
appropriate register,

When the registrar has registered an amalgamated trade union or amalgamated
employers’ organisation—

{a)  all the assets, rights, obligations and liabilities of the amalgamating rrade
unions or the amalgamating employers’ organisations devolve upon and
vest in the amalgamated trade unmion or amalgamated employers’
organisation; and

(b)  the amalgamated rrade union or amalgamated employers’ organisation
succeeds the amalgamating trade unions or the amalgamating employers’
organisations in respect of —

(i) any right that the amalgamating trade unions or the amalgamating
employers’ organisations enjoyed;

(ii) any fund established in terms of this Act or any other law;
(iii) any arbitration award or court order;

(iv) any collective agreement or other agreement;

10
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(v) membership of any council, and
(vi) any written authorisation by a member for the periodic deduction of
levies or subscriptions due to the amalgamating frade unions or
amalgamating employers’ organisations.
103. Winding-up of registered trade unions or registered employers’ organisations 5
PEAR

€)) The-Labour-Court-may-order-a-registered trade union-or mgis&Ws’ F( A s

organisation to be wound up if— 1 ‘ - l =
! (a)  the trade union or employers’ organisation has refolved to wind-up its
affairs and has applied to the Court for an drder giving effect to that
/ 10
resolution; or p o
S
i (b) the registrar of labour relations ,er/any member of the trade union or
| employers’ organisation has applied to the Court for its winding up and
I : 108
i the Court is satisfied that the trade union or employers’ organisation, for
some reason-that-cannet-be-remedied-is-unable-to-continue-to-functioft:
aA)
(2)  If there are any persons not represented before the Labour Court whose interests 15
may be affected by an order in terms of subsection (1), the Court must—
(a)  consider those interests before deciding whether or not to grant the order
applied for; and
(b) if it grants the order applied for, include provisions in the order disposing
20

5 of each of those interests.

3) In granting:,;grder in terms of subsection (1), the Labour Court may appoint a b o ,‘{
suitable person as liquidator, on appropriate conditions.

The registrar of the Labour Court must determine the liquidator’s fees.

’ “ (a)
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105.

106.

(b} The Labour Court, in chambers, may review the determination of the
registrar of the Labour Court.

(c)  Theliquidator’s fees are a first charge against the assets of the trade union

or employers’ organisation.

(5) - If; after all the-liabilities-of-the-registered-zrade-i v
organisation have been discharged, any 5sset§ remain that cannot be disposed of

Sile in accordance with the cons/ti/tutiﬁ of that trade union or employers’

organisation, the liquidator miist realise those assets and pay the proceeds to the
Commissionforits-ownuse.
) ooo added

Winding-up of trade unions or employers’ organisations by reason of insolvency

Any person who seeks to wind-up a trade union or employers’ organisation by reason of
insolvency must comply with the Insolvency Act, 1936 (Act No. 24 of 1936), and, for the
purposes of this section, any reference to the court in that Act must be interpreted as
referring to the Labour Court.

Cancellation of registration of trade union that is no longer independent

(1) Any registered trade union may apply to the Labour-Court for an-order-deelaring
that another trade—union—ig—ggde@:independentz

e

2) If the Labow ’éourt is satisfied that a trade union is not independent, the Court
_r_n_ustﬁake. a-declaratory- order to-that-effect—

Cancellation of registration of trade unions or employers’ organisations

1) The registrar of the Labour.Court must | notify the-registrar-of Jabeur relations-if
the Court— . —

1 emplovers'-
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(aj in terms of section 103 has ordered a rWnion or a
registered employers’ organisation to be wound up; or
(b)  in terms of section 105 has declared that a registered trade union is not

—independent:

(2)  When the registrar receives a notice from the Labour Court in terms of
subsection (1), the registrar must cancel the registration of the trade union or
employers’ organisation by removing its name from the appropriate register.

f;’ﬂ}: AR e gl

(3)  When a trade union’s or employers’ organisation’s registration is cancelled, all

the rights it enjoyed as a result of being registered will end.

H - "r«"
ST RN A LR

—REGULATION OF FEDERATIONS OF TRADE UNIONS AND
PARTE EMPLOYERS’ ORGANISATIONS

Regulation of federations of trade unions or employers’ organisations

(1)  Any federation of trade unions that has the promotion of the interests of
employees as a primary object, and any federation of employers’ organisations
that ha.;; the promotion of the interests of employers as a primary object, must

provide to the registrar—

(a)  within three months of its formation, and after that by 31 March each
year, the names and addresses of its members and the number of persons

each member in the federation represents;

(b)  within three months of its formation, and after that within 30 days of any
appointment or election of its national office-bearers, the names and work
addresses of those office-bearers, even if their appointment or election did

not result in any changes to its office-bearers;

10
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(c) within three months of its formation, a certified copy of its constitution
and an address in the Republic at which it will accept service of any
document that is directed to it;

(d)  within 30 days of any change to its constitution, or of the address
provided to the registrar as required in paragraph (c), notice of that
change; and

{e)  within 14 days after it has resolved to wind up, a copy of that resolution.

Service of any document directed to a federation of trade unions or a federation
of employers’ organisations at the address most recently provided to the registrar
will be, for all purposes, service of that document on that federation.

The registrar must remove from the appropriate register the name of any
federation that the registrar believes has been wound up or sequestrated.

PART C—REGISTRAR OF LABOUR RELATIONS

Appointment of registrar of labour relations

0]

)]

The Minister must designate an officer of the Department of Labour as the
registrar of labour relations to perform the functions conferred on the registrar by
or in terms of this Act.

(a)  The Minister may designate any number of officers in the Department as
deputy registrars of labour relations to assist the registrar to perform the
functions of registrar in terms of this Act.

(b)  Adeputy registrar may exercise any of the functions of the registrar that
have been generally or specifically delegated to the deputy,

15
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The deputy registrar of labour relations or if there is more than one, the most

senior of them, will act as registrar whenever—

(a)  the registrar is absent from the Republic or from duty, or for any reason
is temporarily unableto perform the functions of registrar; or

(b)  the office of regisirar is vacant.

109. Functions of registrar

8y

2

€))

@

The registrar must keep—
(a) a register of registered trade unions;
(bj  aregister of registered employers’ organisations;

a register of federations of trade unions containing the names of the
federations whose constitutions have been submitted to the registrar;

(c)

(d)  a register of federations of employers’ organisations containing the
names of the federations whose constitutions have been submitted to the

registrar; and

(e) a reg'ister of councils.

Within 30 days of making an entry in, or deletion from, a register, the registrar
must give notice of that entry or deletion in the Government Gazette.

The registrar, on good cause shown, may extend or condone late compliance
with any of the time periods established in this Chapter, except the period within

which a person may note an appeal against a decision of the registrar.

The registrar must perform all the other functions conferred on the registrar by

or in terms of this Act.
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1i0. Access to information

Any person may inspect any of the following documents in the registrar’s

office—

(a) the registers of registered trade unions, registered employers’

organisations, federations of trade unions, federations of employers’

organisations and councils,

(b) the certificates of registration and the registered constitutions of
registered trade unions, registered employers’ organisations, and coun-
cils, and the constitutions of federations of trade unions and federations

of employers’ organisations, and

(c¢)  the auditor’s report in so far as it expresses an opinion on the matters
referred io in section 98(2)(b)(ii).

The registrar must provide a certified copy of, or extract from, any of the:
documents referred to in subsection (1) to any person who has paid the

prescribed fee.

Any person who is a member, office-bearer or official of a registered trade union
or of a registered employers’ organisation, or is a member of a party to a council,
may inspect any document that has been provided to the registrar in compliance
with this Act by that person’s registered trade union, registered employers’

organisation or council.

The registrar must provide a certified copy of, or extract from, any document
referred to in subsection (3) to any person who has a right in terms of that
subsection to inspect that document and who has paid the prescribed fee.
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111.

(5

The registrar must provide any of the following information to any person free
of charge—

(a)  the names and work addresses of persons who are national office-bearers
of any registered trade union, registered employers’ organisation,
federation or council;

{b) the address in the Republic at which any registered trade union,
registered employers’ organisation, federation or council will accept
service of any document that is directed to it; and

(c) any of the details of a federation of trade unions or a federation of
employers’ organisations referred to in section 107(1)(a), {c), and (e).

PART D—APPEALS FROM REGISTRAR’S DECISION

Appeals from registrar’s decision

o

)]

3

“

Within 30 days of the written notice of a decision of the registrar, any person
who is aggrieved by the decision may demand in writing that the registrar

provide written reasons for the decision.

The registrar must give the applicant written reasons for the decision within 30
days of receiving a demand in terms of subsection (1).

Any person who is aggrieved by a decision of the registrar may appeal to the
Labour Court against that decision, within 60 days of—

(a)  the date of the registrar’s decision; or
(b)  if written reasons for the decision are demanded, the date of those

reasons.

The Labour Court, on good cause shown, may extend the period within which a
person may note an appeal against a decision of the registrar.

10
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CHAPTER VII (b)  if a dispute that has been referred to it remains unresolved after
DISPUTE RESOLUTION conciliation, arbitrate the dispute if—
(i) this Act requires arbitration and any party to the dispute has
e A_COMMISSION:QBI}TCSANI‘?(%IATION’ MEDIATION AND requested that the dispute be resolved through arbitration; or

(ii) all the parties to a dispute in respect of which the Labour Court has 5

112. Establishment of Commission for Conciliation, Mediation and Arbitration 5 jurisdiction consent to arbitration under the auspices of the

The Commission for Conciliation, Mediation and Arbitration is hereby established as a Commission;

Juristic person. (c)  assist in the establishment of workplace forums in the manner contem-

plated in Chapter V; and
113. Independence of Commission |

f i ish i tion and statistics about its activities. 10
The Commission is independent of the State, any political party, trade union, employer, l (d)  compile and publish information a
employers’ organisation, federation of trade unions or federation of employers’ 10
organisations. i (2)  The Commission may—
i :
| . ' {a)  if asked, advise a party to a dispute about the procedure to follow in terms
II | 114.  Area of jurisdiction and offices of Commission - of this Act:2:

|

(1) The Commission has jurisdiction in all the provinces of the Republic. (b)  if asked, assist a party to a dispute to obtain legal advice, assistance or

. . 5
| representation;2? !

(2) The Minister, after consulting the governing body, must determine the location C ..
for the Commission’s head office, 15 (c) offer to resolve a dispute that has not been referred to the Commission

through conciliation;??

| (3)  The Commission must maintain an office in each province of the Republic and as @, @ Lu.(:‘ 6
many local offices as it considers necessary.

la?J‘i%

‘ 115. Functions of Commission

(1) The Commission must— ) Sea section 148.

(a)  attempt to resolve, through conciliation, any dispute referred to it in terms 20 = Sea section 143.

of this Act; 23, See section 150.
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Tk B )ﬁ' :l\'?m (d) acxicil‘it councils or private agencies;> (g)  the process of restructuring the workplace;
(e)  subsidise accredited councils or accredited agencies;?s (k)  affirmative action and equal opportunity programmes; and
.- L P pden g[ - 2 :
(f!  conduct, oversee or scrutinise any election or ballot of a registered trade (i) }\sdg{ual harassment in the workplace. B 31 )c' 2/ "
union or registered employers’ organisation if asked to do ies i i
. ,mp 7 , & soby that trade (4)  The Commission must perform any other duties imposed, and may exercise any
union or employers’ organisation; 5 i i : i
other powers conferred, on it by or in terms of this Act and is competent to 5

(g)  publish guidelines in relation to any matter dealt with in this Act; perform any other function entrusted to it by any other law.

The governing body’s rules of procedure, the terms of appointment of its
members and other administrative matters are dealt with in Schedule 3.
@7 Lu-‘;ﬁ G}IZ’!I%% « Y N 2-'-,'.1}5"7u,

116. Governing body of Commission

(k)  conduct and publish research into matters relevant to il;s functions; and )

E’i 3 \4.1 a¢ (i) sexual hé{assment in the workplace.
Y CULW L ) |

(3)  If asked, the Commission may provide employees, employers, registered trade
unions, registered employers’ organisations, federations of trade unions, 10 (1)  The Commission will be governed by the governing body, whose acts are acts of 10

1
- federations of employers’ organisations or councils with advice or training the Commission.¢

relating to the primary objects of this Act, including but not limited to— (2)  The governing body consists of —

(a) a chairperson and nine other members, each nominated by NEDLAC and

(a)  establishing collective bargaining structures;
appointed?” by the Minister to hold office for a period of three years; and

(b)  designing, establishing and electing workplace forums and creating

deadlock-breaking mechanisms; 15 (b)  the director of the Commission, who— 15
(c) the functioning of workplace forums; l (i) is a member of the governing body only by virtue of having been
I appointed director; and
(d) reventing and resolving di ' ori . ‘
p g g disputes and employees’ grievances; [ (ii) may not vote at meetings of the governing body.
(e)  disciplinary procedures; | (3)  NEDLAC must nominate—
() procedures in relation to dismissals; . (a)  one independent person for the office of chairpersor; 20
|
!
]
2 Sae section 127. I 26. See item 4 of Schedule 3 for the govemning body's rules of procedure.
27, See ftems 1 to 3 of Schedule 3 for the terms of appointment of members of the governing body.

25, See saction 132.
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I . M n a
: PR ust be interpreted also to mea
(b) three persons proposed by those voting members of NEDIAC who (3)  Any reference in this Act to a commissioner m
represent organised labour; and senior commissioner, unless otherwise indicated.

(c) three persons proposed by those voting members of NEDLAC who The governing body must determine the commissioners’ remuneration, allow-

; N @) ] e e
represent organised business; ances and any other terms and conditions of appointment not contained in this
5
(d)  three persons proposed by those voting members of NEDLAC who 5 section.
represent the State.
(5) A commissioner may resign by giving written notice to the governing body.
117. Commissioners of Commission
©6) The governing body must prepare a code of conduct for the commissioners and
. i i ir functions.
(1)  The governing body must appoint as commissioners as many adequately ensure that they comply with the code of conduct in performing their
qualified persons as it considers necessary to perform the functions of
i commissioners by or in terms of this Act or any other law. 10 (7)  The governing body may remove commissioner from office for—
; ! ious misconduct; 10
! (2)  The governing body— ; (a)  seriou ’
1
' fa)  may appoint each commissioner— : (h)  incapacity; or
| I jon’ f conduct
J (i) on either a full-time or a part-time basis; and l (c) 2 material violation of the Commission’s code of ¢ .
(ii) to be either a commissioner or a senior commissioner; : ® Bach commissioner is responsible to the director for the performance of the
|: (b)  must appoint each commissioner for a fixed term determined by the 15 | commissioner’s functions.
|
f governing body at the time of appointment;
15

. o . . o i ommission
(c) may appoint a commissioner, who is not a senior commissioner, for a u8. Director of C
probationary period; and

(1)  The governing body must appoint, as director of the Commission, a person

(d)  when making appointments, must have due regard to the need to who—

constitute a Commission that is independent and competent and 20

representative in respect of race and gender.
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119.

(a)  is skilled and experienced in labour relations and dispute resolution; and

(b) has not been convicted of any offence involving dishonesty.

) The director must—
(a) perform the functions that are—

(i) conferred on the director by or in terms of this-Act or by any other
law;

(ii) delegated to the director by the governing body;
(b) manage and direct the activities of the Commission; and
(c)  supervise the Commission’s staff.

3) The governing body must determine the director’s remuneration, allowances and
any other terms and conditions of appointment not contained in Schedule 3.

4) A person appointed director automatically holds the office of a senior
commissioner.

3) Despite subsection (4), the provisions of section 117, with the exception of
O section 117(6), do not apply to the director.
[

Lah ?\\211‘\%

Acting director of Commission
(1) The chairperson of the governing body may appoint any suitable person to act as
director whenever—

(a) the director is absent from the Republic or from duty, or for any reason is
temporarily unable to perform the functions of director; or

H

bS]

i i . 1t M gt e it 2
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§120-121 -
(p)  the office of director is vacant.
) Only a senior commissioner may be appointed as acting director.
(3)  An acting director is competent to exercise and perform any of the powers and
functions of the director.
5
120. Staff of Commission
(1) The director may appoint staff after consulting the governing body.
(2)  The govemning body must determine the remuneration and allowances and any
other terms and conditions of appointment of staff members.
121. Establishment of committees of Commission
) The governing body may establish committees to assist the Commission. 10
(2) A committee may consist of any combination of the following persons—
(a) a member of the governing body;
(b)  the director;
(c) a comrmissioner;
issi 15
(d) a staff member of the Commission; and
(e) any other person.
(3)  The governing body must determine the remuneration and allowances and any
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122.

@

&)

other terms and conditions of appointment of committee members referred to in
subsection (2)(e).

The governing body may at any time vary or set aside a decision of 2 committee.

The governing body may dissolve any commitiee.

Finances of Commission

(¢9)

2

3

The Commission will be financed and provided with working capital from—

(a)  the moneys that the Minister, with the agreement of the Minister of
Finance, must allocate to the Commission from public funds at the
commencement of this Act;

(b)  the moneys that Parliament may appropriate to the Commission from
time to time;

(c)  fees payable to the Commission in terms of this Act;

(d) grants, donations and bequests made to it; and

(e) income earned on the surplus moneys deposited or invested.

The financial year of the Commission begins on 1 April in each year and ends on
31 March of the following year, except the first financial year which begins on
the day this Act commences and ends on the first following 31 March.

In each financial year, at a time determined by the Minister, the Commission
must submit to the Minister a statement of the Commission’s estimated income
and expenditure, and requested appropriation from Parliament, for the following

financial year.

10

15

20

‘ 124.

123.
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Circumstances in which Commission may charge fees

6))

@

©)

Contracting by

The Commission may charge a fee only for—

e . . i<
resolving disputes which are referred toit, 1n circumstances in which hi

Act allows the Comunission,

(a)

or a commissioner, {0 charge a fee;

e . . 5
(b)  conducting, overseeing Or scrutinising amy election or ballot at the reques

of a registered #rade union ot emp_loyers' organisation; and

(c) providing advice or training in terms of section 115(3).

The Commission may not charge a fee unless—

(a) the governing body has established a tariff of fees; and

10

(b) the fee that is charged is in accordance with that tariff.

The Commission must publish the tariff in the Government Gazette.

Commission, and Commission working in association with any

person

m

@

The governing body may— _ s?"iﬂ:m
to do work for the Commission; and 15

(a)  contract with any peréQn

of the Commission in association with any person.

(b) perform any function

Every person with whom the Commission contracts or associates is bound by the

requirement of independence that binds the Commission.
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125. Delegation of governing body’s powers, fanctions and duties

(1) The governing body may delegate in writing any of its functions, other than the
functions listed below, to any member of the governing body, the director, a
comrmissioner, or any committee established by the Commission. The functions
that the governing body may not delegate are—

(a)  appointing the director,
()  appointing commissioners, or removing a commissioner from office;
(c)  depositing or investing surplus money;

(d)  accrediting councils or private agencies, or amending, withdrawing or
renewing their accreditation; or

(e) subsidising accredited councils or accredited agencies.

) The governing body may attach conditions to a delegation and may amend or
revoke a delegation at any time.

(3) A function delegated to the director may be performed by any commissioner or
staff member of the Commission authorised by the director, unless the terms of
that delegation prevent the director from doing so,

(C)) The governing body may vary or set aside any decision made by a person acting
in terms of any delegation made in terms of subsection (1).

(5)  The governing body, by delegating any function, is not divested of any of its
powers, nor is it relieved of any function or duty that it may have delegated. This
rule also applies if the director sub-delegates the performance of a function in
terms of subsection (3).

15

20
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126. Limitation of liability and limitation on disclosure of information

()] In this section, “the Commission” means—
(a) the governing body;
(b)  amember of the governing body;
(c) the director;
(d) a commissioner;
(e) a staff member of the Commission;
a member of any committee established by the governing body; and

0

any person with whom the governing body has contracted to do work for,
or in association with whom it performs a function of, the Commission.

(g)

The Commission is not liable for any loss suffered by any person as a result of

2 . . )

() any act performed or omitted in good faith in the course of exercising the
functions-of the Commission.

(3)  The Commission may not disclose to any person or in any court any information,

knowledge or document ‘that it acquired on a confidential basis or without
prejudice in the course of performing its functions except on the order of a court.

D PRIVATE
OF AND SUBSIDY TO COUNCILS AN
PART B—ACCREDITATION AN ChES

127. Accreditation of councils and private agencies

Any council or private agency may apply to the governing body in the prescribed
form for accreditation to perform any of the following functions—

o

10

15

20
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: . T v ion 63;34
(a)  resolving disputes through conciliation; and (g)  section03;
. .35
L . TR ion 69(8) to (10)
(b)  arbitrating disputes that remain unresolved after conciliation, if this Act (n)  sect (®) ’

requires arbitration. (i)  section 86;%

) . ) 1o 89:57
(2> For the purposes of this section, ihe reference to disputes must be interpreted to {(j)  section

5
exclude disputes as contemplated in— 5 (k) section 94.38

(a) sections 16, 21 and 22;28

verning body may require further information in support of the application

The go .
0 y may require the applicant to attend one or more meetings

and, for that purpose,
£ rning body.
! (c)  section 24(6) and (7) and section 26(11);30 of the governing body

' (b)  section 24(2) to (5);2°

(d)  section 45! licant to perform any function for which

(4)  The governing body may accredit an appl

L. - . . 10
) it seeks accreditation, after considering the application, any further information
' i .32
) e ! provided by the applicant and whether—
; o (a)  theservices provided by the applicant meet the Commission’s standards;
(b)  the applicant is able to conduct its activities effectively;
l -
i i those functions will do
(c)  the persons appointed by the applicant to perform ;

50 in a manner independent of the State, any political party, trade union,

28. These sectlons deal with di about organisational rights.
- i ith di " : . " ieati f Chapter Ill. Part C deals with
29, These subsections deal with disputes about collective agreements where the agreement does not provide for a ) . . #th dispites about the interpretation or application of Parts C 30 F of . F with
PSSARS, fS praesie o Wsratie or any et futssis e resokision;othe diopute. | * g;as;?:;r;:::éﬁ:l;hag‘sbpwith bargaining councils in the public service, Part E with statutory councils and Part
i isions conceming councils.
ac. These subsections deal with disputes about agency shops and closed shops. ! general provisi
A ! 3 This section concems disputes about pickets during strikes and lock-outs.
31. This section deals with disputes about determinations made by the Minister in respect of proposals made by a gtatutory . . L. .
eounet | . This section deais with disputes about propasals that ars the subject of joint decision-maling:
) X
32, bsecti di i i ollecti i i ) discl i jon to workplace forums.
::Qei:ler:;o: zt;t:;:;ei::te\"ed abouttne " o ofe v ofcaunci whose I ar. This section deals with disp about the ire of i '
. i ter V which deals with workplace forums.
33, This section deals with di: about the ion of sectors and areas of councils. I) 38, This section deals with disputes abot the interpretation or application of Chap!
. 1 Ol i IS, .
1




140 No. 16861

GOVERNMENT GAZETTE, 13 DECEMBER 1995

Act No. 66, 1995

LABOUR RELATIONS ACT, 1995
Dispute Resolution
s127

A 36\4 1\% L

g o '3]'# 2las

(5)

v ._")

T3 WA

employer, employers’ organisation, federation of trade unions or

federation of employers’ organisations;

(d)  the persons appointed by the applicant to perform those functions will be
competent to perform those functions and exercise any associated
powers;

(e) the applicant has an acceptable code of conduct to govern the persons
whom it appoints to perform those functions;

47} the applicant uses acceptabie disciplinary procedures to ensure that each
person it appoints to perform those functions will subscribe, and adhere,
to the code of conduct; @~

(g)  the applicant promotes a service that is broadly representative of South
African society2and- .

(h) ffheée/applicant charges a fee to the users of its services, the fee is

onable.
If the governing body decides—
(a)  to accredit the applicant, the governing body must—

(i) enter the applicant’s name in the register of accredited councils or
the register of accredited agencies;

(if) issue a certificate of accreditation in the applicant’s name stating the
period and other terms of accreditation;

(iii) send the certificate to the applicant; and

(iv) as soon as practicable after the decision, publish the certificate of
accreditation in the Government Gazette; or

10

20

ey
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(6

Q)]

(b

The terms of accreditation must
section in Part C of

not to accredit the applicant, the governing body must advise the

unsuccessful applicant in writing of its decision.

state the extent to which the provisions of each

this Chapter apply to the accredited council or accredited

agency.

(a)

(b)

Any person may inspect the registers and certificates of accredited

. T
councils and accredited agencies kept in the Commission’s offices.

The Commission must provide a certified copy of, or extract from, any of

the documents referred to in paragraph (a) to any person who has paid the

prescribed fee.

128. General provisions relating to accreditation

1

@

(a)

{b)

(a)

(b)

An accredited council or accredited agency may. charge ﬁ—fee-for
performing any of the fuﬂcuéoqs for whichAt1s accredited in circum-
stances in which m;aﬁl(lzoa's the-CSmumission, Or a COMMissioner, to
charge-a-fee:

A fee charged in terms of paragraph (a) must be in accordance wi

tariff of fees determined by the Commission.

th the

An accredited council, accredited agency, or any person engaged by

either of them to perform the functions for which it has been accredited,

is not liable for any loss suffered by any person as a result of any

act performed or omitted in good faith in the course of exercising those

functions.

An accredited council, accredited agency, or any person engaged by

either of them to perform the functions for which it has been accredited,

10

o, .‘faf,'ﬁz[ez

15
[ e o i. L
Lok 1

20
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. i uncil or private agency
ay not disclose to any person or in any court any information, 132. Subsidy to co p
knowledge or document that it or that person acquired on a confidential

- ) N . . ! ; il o edited agency, or €0
basis or without prejudice in the course of performing those functions (1) Any accredited council ongccr
except on the order of a court.

& QbR 2o ] .
as applied for ac Credi tatl on\may appl) o the gD ning
&Y} .'Uv,"l..' - '--i\ %'\_,‘,

form for a subsidy—

uncil or private agency that
body in the prescribed

129. Amendment of accreditation

. . 5
rmin; i i ncil or privaie agency 18
5 (@) for performing any functl\t\iOr which the cou
hJ 9 A

3 Y 4 l to . aCCIedlted or for wi CC[ﬂhtanon, aﬂd
ern. thh it hﬂ applled for a
( ) PPy the govi ing body n

S 3-(]4‘@,'-‘&
the prescribed form to amend its accreditation.

(b) for training persons {0 perform thgse functions.
S

! 2

n support of the application
The governing body must treat the application as an application in terms of

i i ion i
(2) The governing body may require further informatio!

tings
. : ~ant to attend one or MOre mee
, require the applican 10
section 127. and, for that purpose, may
of the governing body.
130, Wishdrawal of accreditation 10 t a subsidy to the applicant after considering the
i ody may gran )
If an accredited council or accredited agency fails to comply to a material extent with the (3) The gov.emmg oy o iyn formation provided by the applicant and—
terms of its accreditation, the governing body may withdraw its accreditation after ' applicaton, any . he functions for which
; nc
having given reasonable notice of the withdrawal to that council or accredited agency. (@) the need for the performance by the applicant of the
a
it is accredited; S
P R . ions 1
9% Appleation o renew socreditation (b)  theextentto which the public uses the applicant to perform the function
for which it is accredited;
1) An accredited council or accredited agency may apply to the governing body in 15 Licant of the functions for
. . o 3 the performance by the appiic
the prescribed form to renew its accreditation either in the current or in an : (c) the cost to users for the p
amended form. . which it is accredited;
4 1 (d)  the reasons for secking the subsidy;
2) The governing body must treat the application for renewal as an application in | 20
¥
terms of section 127.

(e) the amount requested; and
|

i i irs in accordance with
7] the applicant’s ability to manage its financial affairs in ac

i inci dures.
established accounting practicé, principles and proce
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: jcation for renewal as an
(4)  If the governing body decides— (b) The governing body must treat the applicatio

application in terms of subsections (1) to (4).
(a) to grant a subsidy to the applicant, the governing body must—

g ou Ilt, dur ation and the term: — () P qu MISSIOI‘

of the subsidy; and -
133. Resolution of disputes under auspices of Commission

(ii) as soon as practicable after the decision, publish the written notice in 5
I : . 5
i the Government Gazete; ar (1)  The Commission must appoint a commissioner to attempt to resolve through
: (b}  motto grant a subsidy to the applicant, the governing body must advise the conciliation—
| unsuccessful applicant in writing of its decision. . . .
i o " . (a)  any dispute referred to it in terms of section 134; and
i . .
: Jl f ® 4 subsidy granted in terms of subsection #)(a)— (b) any other dispute that has been referred to it in terms of this Act.
i i
i (a) may not be paid to a il ivati ency unless it has bee 10
J { y p council or private agency it has n ! L : . arbitrate-
i ! accredited; and (2)  If a dispute remains unresolved after conciliation; the-Commissi 0
[ i
i ! . the dispute if—
I @ (b) lapses at the end of the Commission’s financial year within which it was . oy edal
. . : the dispute "2} ©
|I granted. (a)  this Act requires thai dispute to be arbitraed’and any p.a:ty.to ‘ Y
l has requested that the dispute be resetved through arbitration; or it
: 6) (a) Any person may inspect a written notice referred to in subsection (4)(a) > . rt has
! 1 in the Commission’spoﬂices 15 (b)  all the parties to the dispure in respect of which the Labour CO‘T .
i . I jurisdiction consent to arbitration under-the auspices-of the-Commissien.
§ 1
: (b)  The Commission must provide a certified copy of, or extract from, any | "
i

et peronwhohas peidthe 134. Disputes about matters of mutual interest
prescribed fee, .

' ; f mutal interest may refer the dispute in
(7)  Ifanaccredited council or accredited agency fails to comply to a material extent i (1)  Any party to a dispute about a matter o
with the terms of its subsidy, the governing body may withdraw the subsidy after 2
having given reasonable notice of the withdrawal to that council or agency. \

writing to the Commission, if the parties to the dispute are—

(a) on the one side—

® {a) An accredited council or accredited agency that has been granted a

i
]
subsidy may apply to the governing body in the prescribed form to renew { 20
) (ii) one or more employees; or

(i) one or more trade unions;

its subsidy, cither in the current or in an amended form and amount.
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1
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(ili) one or more trade unions and one or more employees; and
(b) on the other side—
(i) one or more employers’ organisations,

(ii) one or more employers; or

(ii) one or more employers’ organisations and one or more employers.

(2)  The party who refers the dispute to the Commission must satisfy it that a copy of

the referral has been served on all the other parties to the dispute.

35. Resolution of disputes through conciliation

) When a dispute has been referred to the Commission, the Commission must
appoint a commissioner to attempt to resolve it through conciliation.

2 The appointed commissioner must attempt to resolve the dispute through
conciliation within 30 days of the date the Commission received the referral:
However the parties may agree to extend the 30-day period.

(3)  The commissioner must determine a process to attempt to resolve the dispute

which may include—

(a)  mediating the dispute,

(b)

conducting a fact-finding exercise; and

(c) making a recommendation to the parties, which may be in the form of an
advisory arbitration award.

6@ (| ‘{] 121 }%
“4 In th iati i ]
- %) e con&%ﬁon proceedings a party to the dispute may appear in person or be

) odellh 13*‘_, J-,;;a/.xu:‘:»
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represented oy by a co-employee or by a membet, an office-bearer or official of
that party’s trade union or employers’ organisation and, if the party is a juristic
person, by a dirégtor or an employee.

O e Y -
it Lt faan e e
(5) p#t the end of the 30-day period or any further period agreed between the

parties—

(a) the commissioner must issue a certificate stating whether or not the
dispute has been resolved;

(b} the Commission must serve a copy of that certificate on each party to the

dispute or the person who represented a party in the conciliation

proceedings; and

(c) the commissioner must file the original of that certificate with the

Commission.

Tf a dispute about a matter of mutual interest has been referred to the
Commission and the parties to the dispute are engaged in an essential
service then, despite subsection (1), the parties may consent within seven

days of the date the Commission received the referral—

© (a)

(i) to the appointment of a specific commissioner by the Commission to
attempt to resolve the dispute through conciliation; and

(i) to that commissioner’s terms of reference.

If the parties do not consent to either of those matters within the

(b)

seven-day period, the Commission must as soon as possible—
(i) appoint a commissioner to attempt to resolve the dispute; and

(ii) determine the commissioner’s terms of reference.

. 3(,/ vc-:./x'u

10

20
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136. Appointment of commissioner to resolve dispute through arbitration

6D} If this Act requires a dispute to be resolved through arbitration, the Commission
must appoint a commissioner to arbitrate that dispute, if—

{a) a commissioner has issued a certificate stating that the dispuie remains
unresolved; and

, (b)  any phﬁt‘o the dispute has requested that the dispute be resolved through
St a\\w(ﬂ arbitratio

2) A commissioner appointed in terms of subsection (1) may be the same
commissioner who attempted to resolve the dispuze through conciliation.

(3)  Any party to the\gispute, who objects to the arbitration being conducted by the
same commissionex who conciliated the dispute, may file an objection with the
Commission and musk satisfy the Commission that a copy of the objection has
been served on all the o\ﬂ\er parties to the dispute.

S 4

a'w[ v

(4)  When the Commission receives an objection it must appoint another commis-
sioner to resolve the dispute by arbitration.

&) (a)

The parties to a dispute may request the Commission, in appointing a
commissioner in terms of subsection (1) or (4), to take into account their
stated preference, to the extent that this is reasonably practicable in all the
circumstances.

(b) The stated preference contemplated in paragraph (a) must—
(i) be in writing;

(i) list no more than five commissioners;

20
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(iii) state that the request is made with the agreement of all the parties to

the dispute; and
(iv) be submitted within 48 hours of the date of the certificate referred to

in subsection (1)(a).

I the circumstances contemplated in subsection (1) exist and the parties o the

te are engaged in an essential service, then the provisions of section 135(6)
y to the appointment of a

)
disp -
apply, read with the changes required by the context,
commissioner to resolve the dispute through arbitration.

137. Appointment of senior commissioner to resolve dispute through arbitration

(1)  In the circumstances contemplated in section 136(1), any party to the dispute
may apply to the director 10 appoint a senior commissioner to attempt to resolve

the dispute through arbitration.

(2) When considering whether the dispute should be referred to a senior comimis-

. o o
sioner, the director must hear the party making the application, any other party
the dispute and the commissioner who conciliated the dispute.

(3)  The director may appoint a senior comsmissioner to resolve the dispute through

arbitration, after having considered—

(a)  the nature of the questions of law raised by the dispute;

(b)  the ~omplexity of the dispute;

(c) whether there are conflicting arbitration awards that are relevant to the

dispute; and

(d) the public interest.

10

20
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6

The director must notify the parties to the dispute of the decision and—

{a)  if the application has been granted, appoint a senior commissioner to
arbitrate the dispute; or

(b) if the application has been refused, confirm the appointment of the
commissioner initially appointed, .. ;.LBJ K weals 1ay )

The director’s decision is final and binding.

No person may apply to any court of law to review the director’s decision until
the dispute has been arbitrated.

General provisions for arbitration proceedings

1)

@

3

@

%%\‘l&llzar ‘a'%
Suoyr 2‘7!:1i2,c_;:)_,

The commissioner may conduct the arbitration in a manner that the commis-
sioner considers appropriate in order to determine the dispute fairly and quickly,
but must deal with the substantial merits of the dispute with the minimum of legal
formalities.

Subject to the discretion of the commissioner as to the appropriate form of the
proceedings, a party to the dispute may give evidence, call witnesses, question
the witnesses of any other party, and address concluding arguments to the
commissioner.

If all the parties consent, the commissioner may suspend the arbitration
proceedings and attempt to resolve the dispute through conciliation.

In any arjtration proceedings, a party to the dispute may appear in person or be

represented\only by a legal practitioner, a co-employee or by a member,

office-bearer

official of that party’s trade union or employers’ organisation
and, if the party }s\a Juristic person, by a director or an employee.

10

20
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®

If a party to the dispute fails to appear in person or to be represented at the

arbitration proceedings, and that party—
(a) had referred the dispute to the Commission, the commissioner may

dismiss the matter; or

{b) had not referred the dispute to the Commission, the commissioner may—
) t t

(i) continue with the arbitration proceedings in the absence of that

party; or

(ii) adjourn the arbitration proceedings to a later date.

The commissioner must take into account any code of good practice th‘at ha.ls
been issued by NEDLAC or guidelines published by the Corm:msswn‘m
accordance with the provisions of this Act that is relevant to a matter being

considered in the arbitration proceedings.

Within 14 days of the conclusion of the arbitration proceedings—

the commissioner must issue an arbitration award with brief reasons,

“ signed by that commissioner;

(b) the Commission must serve a copy of that award on. each party. to -the
dispute or the person who represented a party in the arbitration
proceedings; and |

(c) the Commission must file the original of that award with the registrar of
the Labour Court.

On good cause shown, the director may extend the period.within which the

arbitration award and the reasons are to be served and filed.

20
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(9  The commissioner may make any appropriate arbitration award in terms of zhis
Act, including, but not limited to, an award—
(a) that gives effect to any collective agreement;
(b)  that gives effect to the provisions and primary objects of ziis Act;
(c) that includes, or is in the form of, a declaratory order.
(10) The commissioner may not include an order for costs in the arbitration award

AL

i

oY 29 "Ih:tl

139.

1

unless a party, or the person who represented that party in the arbitration
proceedings, acted in a frivolous or vexatious manner—

(a) by proceeding with or defending the dispute in the arbitration proceed-
ings; ey

{)  inits conduct during the arbitration proceedings.

Special provisions for arbitratil_lg disputes in essential services

If a dispute about a matter of mutual interest proceeds to arbitration and any party
is engaged in an essential service—

(a) within 30 days of the date of the certificate referred to in
section 136(1)(a), or within a further period agreed between the parties to
the dispute, the commissioner must complete the arbitration and issue an
arbitration award with brief reasons signed by that commissioner;

{b)  the Commission must serve a copy of that award on each party to the
dispute or the person who represented a party in the arbitration
proceedings; and

(c) the Commission must file the original of that award with the registrar of
the Labour Court.

20.)
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(2)  The commissioner may not include an order for costs in the arbitration award

unless a party, or the person who represented the party in the arbitration
proceedings, acted in a frivolous or vexatious manner in its conduct during the

arbitration proceedings.

140. Special provisions for arbitrations about dismissals for reasons related to conduct

or capacity

If the dispute being arbitrated is about the fairness of a-dismissal-and a‘?ﬂs

- s i t or
alleged that the reason for the dismissal relates to th.e employee’s cop u:d N
capacity, the parties, despite section 138(4), are not entitled to be Wsent 3
a legal practitioner in the arbitration proceedings unless— //

: 7
(@) the commissioner and all the other parties consent, or
(b)  the commissioner concludes that it is unreasonable to expect a party to
deal with the dispute without legal representation, after considering—
(i) the natare of the questions of law raised by the dispute;
(ii) the complexity of the dispute;
(iii) the public interest; and
b A
(iv) the comparative ability of the opposing parties or theit representa-
tives to-deal ‘with-the-arbitratien-of the dispute:
(2) If, in terms of section 194(1), the commissioner finds that the dismissal is

procedurally unfair, the commissioner may charge the employer an arbitration

fee.

10
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141. Resolution of disputes if parties consent to arbitration under auspices of
Commission

If a dispute remains unresolved after conciliation; the Contmission-must arbitrate
the dispute if a party to the dispute wMerwise be entitled to refer the
gy = dispute to the Labour Court for ggjudi'éétion and, instead, all the parties agree o

arbitration under- the—auspieésfef—dae—eemmissie&.—

(2)  The arbitration proceedings must be conducted in accordance with the provisions
of sections 136, 137 and 138, read with the changes required by the context.

(3)  The arbitration agreement contemplat?ziﬁfsubsecﬁon-(—l-}-may be-terminated
only with the consent of all thy:ﬂ'és to that agreement, unless the agreement
2 Amesi itself-provides-otherwise. -

(4)  Any party to the arbitration agreement may apply to the Labour Court at any time
to vary or set aside that agreement, which the Court may do on good cause.

(5) (a) If any party to an arbitration agreement commences proceedings in the
Labour Court against any other party to that agreement about any matter
that the parties agreed to refer to arbitration, any party to those

proceedings may ask the Court—
(i) to stay those p;oceedings and refer the dispute to arbitration; or

(i) with the consent of the parties and where it is expedient to do so,
continue with the proceedings with the Court acting as arbitrator, in
which case the Court may only make an order corresponding to the
award that an arbitrator could have made.

(b)  If the Court is satisfied that there is sufficient reason for the dispute to be
referred to arbitration in accordance with the arbitration agreement, the
Court may stay those proceedings, on any conditions.

10
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—

142.

(6) If the provisions of s
award that the Labour Court could have made.

Powers of commissioner when attempting ¢

(a)

(b)

(c)

(d).

(e)

)] A commissioner wh

ubsection (1){w). apply, the commissioner may make an

o resolve disputes

o has been appointed to attempt to resolve a dispute may—
stioning any person who may be able to give

subpoena for que! e o
’ the conciliation or arbitration proceed-

information or whose presence at
ings may help 10 resolve the dispute;

person who is believed to have possession OF control of any

subpoena any . .
ook, document of object relevant to the resolution of the dispufe, to
, ed or to produce that book,

appear before the conmissioner to be question:

document or object;

call, and if necessary subpoena, any expert to appear before the

commissioner to give evidence relevant to the resolution of the dispute;

' “liation or arbitration proceedings or
erson present at the conciliation gs ©
o " et out in this

who was or could have been subpoenaed for any purpose S

section, to be questioned about any matter relevant to the dispute;

administer an oath or accept an affirmation from any person called to gIve
evidence or be questioned;

at any reasonable time, but only after obtaining the necessary written

authorisation—

any premises on or in which any book, document

(i) enter and inspect : : :
or object, relevant to the resolution of the dispute 15 to be found or 1s
f being found there; and

suspected on reasonable grounds 0

L‘; o~ B \"mi"ﬁa
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2

(£))

(i) examine, demand the production of, and seize any book, document
or object that is on or in those premises and that is relevant to the

~ Iesolution of the dis, spute; anji{
“' +“l’" ‘*”r\"""k . [ m,eA‘L }L t—c% K /Z

(g)

or objects that have been produced to, or seized by, the Commission.

A subpoena issued for any purpose in terms of subsection (1) must be signed by
the director and must—

(a) specifically require the person named in it to appear before the
commissioner;
{b)  sufficiently identify the book, document or object to be produced; and

(c)  state the date, time and place at which the person is to appear.

The written authorisation referred to in subsection (1)(f)—

{a)  if it relates to residential premises, may be given only by a judge of the
Labour Court and with due regard to section 13 of the Constitution, and
then only on the application of the commissioner setting out under oath or
affirmation the following information—

(i) the nature of the dispute;

(ii) the relevance of any book, document or object to the resolution of
the dispute;

(iii) the presence of any book, document or object on the premises; and

(iv) the need to enter, inspect or seize the book, document or object; and

(b) in all other cases, may be given by the director.

Qo e o
inspect, and Ietam for'a reasonablepggnod, any of fhe*WkS documents‘ o

10

1
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©®

Q)

()

The owner or occupier of any premises that a commissioner is authorised to enter
and inspect, and every person employed by that owner or occupier, must provide
any facilities that a commissioner requires to enter those premises and to carry

out the inspection or seizure.

The commissioner must issue a receipt for any book, document or object seized

in terms of subsection (4).

The law relating to privilege,. as it applies to a witness subpoenaed to give
evidence or to produce any book, document or object before a court of law,
applies equaily to the questioning of any person or the production or seizure of
any book, document or object in terms of this section.

The Commission must pay- the prescrzbecL witfiess-fee to each—person—wio-
appears before a commissjoner 0 response to a subpoena issued by the

»>

commissioner.

A person commits contempt of the Commission—

(a) if, after having been subpoenaed to appear before the commissioner, the
person without good cause does not attend at the time and place stated in
the subpoena;

(b)  if, after having appeared in response to a subpoena, that person fails to

remain in attendance until excused by the commissioner;

{c) by refusing to take the oath or to make an affirmation as a witness when

a commiissioner so requires;

by refusing to answer any question fully and to the best of that person’s
knowledge and belief subject to subsection (6);

(d)

(e) if the person, without good cause, fails to produce any book, document or
object specified in 2 subpoena to a commissioner;

R
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TMINg any funciio: troncously made in the absefice of any part
: erroneously made in the absence y

0 if the pers ilfully hinders a commissioner in performi g any function (a)  emoneously sought or ; party
conferred by or in terms of this Act; fFected by that award;

2 . - ]
in which there is an ambiguity, or am dbvious etror or omission, but only

(g)  if the person insults, disparages or belittles a commissiorier, or prejudices {b) biguity, €ITOr OF OMISSIoN; o
. ity, € 3
or improperly influences the proceedings or improperly anticipates the to the extent of that am gy
. 5 . ) L. : 5

v commissioner's award; ) {c) granted-as-afeaﬂt—ef-amistake—cemmon{&the—pmﬂes-teﬁeproceedmgs.

1
| (k) by wilfully interrupting the conciliation or arbitration proceedings or
I misbehaving in any other manner during those proceedings; 145. Review of arbitration awards
(i) by doing anything else in telation to the Commission which, if done in defect in any arbitration proceedirigs under
relation to a court of law, would have been contempt of court. (1)  Any party to a dispute who alleges 2 bour Court for an order
' the auspices of the Commission may apply to the Labour
\ i o
' - ing aside the arbitration award—
i ezt (9 The Commission may refer any ceiﬁmpt-to the Labour Court for-an appropriate 10 setting & i 10
! e halgRl ~—order. - B (a)  within six weeks of the date that the award was served on the applicant,
¢ Ue) ) +02) vov aoded. unless the alleged defect involves corruption; or
] ’ faic e velid o 3ialacni

{ 143. " Effect of arlbltratlon awards (b) if the alleged defect involves corruption, within six weeks of the date that
] the applicant discovers the corruption.
Ly (D Anerbittation-award-issued by-a-commiissioner-is final and binding.and-may-be U s ] | ﬂ__] 22
i1 f) webos made an order of the Labour €5urt in terms of section 158(1)(c), unless it is an ) e o ) 1), means—
¢} ERVEREE advisory arbitrati d 15 2) A defect referred to in subsection (1), mean:
{ Ty Arbitration gwate: 15

(a) that the commissioner—

{2)  If an arbitration award orders a party to pay a sum of money, the amount earns (i) committed misconduct in relation to the duties of the commissioner

interest from the date of the award at the same rate as the rate prescribed from

. . . . . . arbitrator;
time to time in respect of a judgment debt in terms of section 2 of the Prescribed as an

Rate of Interest Act, 1975 (Act No. 55 of 1975), unless the award provides i (ii) committed a gross irregularity in the conduct of the arbitration

otherwise. 20 | proceedings; or

3z, 2e2 {a) ' added )
o | ded the commissioner’s powers; of
144.  Variation and rescission of arbitration awards (iii) exceede: :

Any-cemmissioner whe has-issued-an-arbitrdfion award, acting of the commissioner’s ' (b)  that an award has been improperly obtained.

iy el

330 o OWnaccord or, on the application o affected party, may vary or rescind an arbitration )
P ; )
award— - i
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(3)  The Labour Court may stay the enforcement of the award pending its decision.

“@ If the award is set aside, the Labour Court may—
{a)  determine the dispute in the manner it considers appropriate; or

(b))  make any order it considers appropriate about the procedures to be
followed to determine the dispute.

146. Exclusion of Arbitration Act

The Arbitration Act, 1965 (Act No. 42 of 1965), does not apply to any arbitration under
the auspices of the Commission.

147. Performance of dispute resolution functions by Commission in exceptional

circumstances

(6} {a)  If at any stage after a dispute has been referred to the Commission, it
becomes apparent that the dispute is about the interpretation or

application of a collective agreement, the Commission may—

(i) refer the dispute for resolution in terms of the procedures provided
for in that collective agreement; or

(ii) appoint a commissioner or, if one has been appointed, confirm the

appointment of the commissioner, to resolve the dispute in terms of
this Act.

(b) The Commission may charge the parties to a collective agreement a fee
for performing the dispute resolution functions if—

10
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(i) their collective agreement does not provide a procedure as required

by section 24(1);3° or

. . ive.
(ii) the procedure provided in the collective agreement is not operati

(c) The Commission may charge 2 partytoa collective agreement a fee if that
c

party has frustrated the resolution of the dispute.

ion. it
@ (a4 If at any stage after 2 dispute has been referred to the Commission, 1
/

becomes apparent that the parties to the dispute are parties to a council,

the Commission may—
(i) refer the dispute to the council for resolution; or

. . the
(i) appoint a commissioner or, if one has been appointed, confirm

appointment of the commissioner, to resolve the dispute in terms Ot

this Act.

() The Commission may charge the parties to a council a fee for performing

the dispute resolution functions if the council’s dispute resolution

procedures are not operative.

If at any stage after 2 dispute has been referred to the Commission, _1t
becomes apparent that the parties to the dispute fall within the registered
C ‘ h . .

ouncil and that one or more parties to the dispute are not

@ (@

scope of a ¢ or
parties to the council, the Commission may—

(i) refer the dispute to the council for resolution; or

-

- ide 1
n 24(1) states that every collective agreeme! 1t must provide
0 )
39. Secti

or a procedure to resolve any dispute about the
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i to the Commission, it
ii i i i frer a dispute has been referred
(ii) appoint a commissioner or, if one has been appointed, confirm the (6) ta) If at any stage & Pd' e have been sesolved through
e
appointment of the commissioner, to resolve the dispute in terms of becomes apparent that the dispute Oug

ment between the

whis At private dispute resolution in terms of a private agree
is Act.

parties to the dispute, the Commission may—

{bj  The Commission may charge the parties to a council a fee for performing 3

| () refer the disputeto the appropriate person or body for resolution
the dispute resolution functions if the council’s dispute resolution L

) through private dispute resolution procedures; or . (l}m:; .
procedures are not operative. i

i ]o)(‘iﬂ appoint a commissioner to resolve the dispute in terms of this Act.
.

<

@ (a) If a dispute has been referred to the Commission and not all the parties to

the dispute fall within the registered scope of a council or fall within the l (7)  Where the Commission refers the dispute in terms of this section to a person or

registered scope of two or more councils, the Commission must resolve an a commissioner the date of the Commission’s initial receipt of

body other th o ed th 10
! the dispute in terms of this Act. . the dispute will be deemed to be the date on which the Commission referred the
(b)  Inthe circumstances contemplated in paragraph (2), the Commission has dispute el\sewhere-
exclusive jurisdiction to resolve that dispute. L@ ol ¥ 2] e

148. Commission may provide advice

(5) (a) If at any stage after a dispute has been referred to the Commission, it
becomes apparent that the dispute ought to have been referred to an

N accredited agency in-terms-of-a-collective-agreement between-the-pasties 15

to-thedispate, the Commission may—

(1)  If asked, the Commission may advise any party to a dispute in terms of this Act
about the procedure to be followed for the resolution of that dispute.

o - . s
(2)  Intesponse to a request for advice, the Commission may provide the advice that

it considers appropriate.

(i) refer the dispute to the accredited agency for resolution; or

(ii) appoint a commissioner to resolve the dispute in terms of this Act. i

i (b)  The Commission may— | 149. Commission may provide assistance
1 : ,
. ] o : who is a party to
(i) charge the accredited agency a fee for performing the dispute 20 1 (1)  If asked, the Commission may assist an employee or employer p
resolution functions if the accredited agency’s dispute resolution a dispute—

procedures are not operative; and

(i) review the continued accreditation of that agency. ;
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(a)  together with the Legal Aid Board,* to arrange for advice or assistance
by a legal practitioner,

(b) together with the Legal Aid Board, to arrange for a legal practitioner—

(1) to attempt to avoid or settle any proceedings being instituted against
an employee or employer in terms of #his Act;

(i) to attempt to settle any proceedings instituted against an employee or
employer in terms of zhis Act;

(iii) to institute on behalf of the employee or employer any proceedings
in terms of this Act;

(iv) to defend or oppose on behalf of the employee or employer any
proceedings instituted against the employee or employer in terms of
this Act; or

{c) by providing any other form of assistance that the Commission considers
appropriate.

2) The Commission may provide the assistance referred to in subsection (1) after
having considered—
(a) the nature of the questions of law raised by the dispuze;
(b)  the complexity of the dispute;
(c) whether there are copflicting arbitration awards that are relevant to.the
dispute; and
40. The Legz! Aid Board is established in terms of section 2 of the Legal Aid Act, 1969 {Act No. 22 of 1969).

10
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{d) the public interest.

As soon as practicable after having received a request in terms of subsection (1),
but not later than 30 days of the date the Commission received the request, the
Commission must advise the applicant in writing whether or not it will assist the

3

. . s
applicant and, if so, the form that the assistance will take.
150. Commission may offer to resolve dispute through conciliation
()] If the Commission is aware of a dispute that has not been referred to it, and if
resolution of the dispute would be in the public interest, the Commission may
offer to appoint a commissioner to attempt t0 resolve the dispute through
10
conciliation.
(2) The-Commission may appo:::-/comfrﬂssioner only if all the parties to the
dispute consent to —that"appei ent:
GO sl 381 2 HIT:J s
i 3% |in D .
& ~d9 BT D — LABOUR COURT
151. Estabiishment and status of Laboar Court
- %
i . Qﬁm ! 35_{§q
(1)  The Labour Court is hereby established as a court of lawad ‘T«x\\/ )
(2)  The Labour Court is a superior court that has authority, inherent powers and
standing, in relation to matters under its jurisdiction, equal to that which a court
of a provincial division of the Supreme Court has in relation to the matters under
its jurisdiction.
20

3) The Labour Coutrt is a court of record.
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|
: i f the Labour Court
| 152, Composition of Labour Court (3)  The Deputy Judge President must act as Judge President o

whenever the Judge President is unable to do so for any reason.

| (1)  The Labour Court consists of— . icial Service
f () The President, acting on the advice of NEDIAC and the Judici &“"z\’mﬂ’ﬂ
i

[ fa)  aJudge President; Commission as-defined-in-section105-of the-Censtitution, and after consultation

. 5
(b) a Deputy Judge President; and with the Minister of Justice and the Judge President of the Labour C.ourt may
’ appoint one or more persons who meet the requirements of subsection (6) as
(c) as many judges as the President may consider necessary, acting on the 5 judges of the Labour Court.
advice of NEDLAC and in consultation with the Minister of Justice and
the Judge President of the Labour Court. - WW@QMe
© Commission.as defined in_section 105 of the Constitution,.and after consultation
e e a1,
| (2)  The Labour Court is constituted before a single judge. with The Minister of Justice ?&(3— s Yudge President of the Labour Court may 10 |
appoint one or more persons who meet the requirements of SUbSTCEu?:; (63;0 il = |z :’,
o . v £ (AR e et
(3)  The Labour Court may sit in as many separate courts as the available judges may serve as acting judges of the Labof_‘_’f _Court’%" S
| allow, 10 e et ot e B
L (6) A judge of the Labour Court must— g’“
. . 3 . \’le z7 I 4
: 153.  Appointment of judges of Labour Court (&) (i) be a judge of the ;&%ﬁ Court; or
%; (1) (@)  The President, agting the advice of NEDLAC and the Judicial Service (i) be a person Who has-been a legal practitioner-for-a—cumulative- 15
r Commission as defined\in section 105 of the Constitution, and after i : -period-of - at-least-10-years-before-that-persen‘s-appeintment; and
' < v \2‘ o ( consultation with the Mim\ger of Justice must appoint a Judge President
wha, 12 X -
98 of the Labour Court, 15 (b)  have knowledge, experience and expertise in labour law.

(b) The President, acting on the advice of NEDLAC and the Judicial Service

T T
e ——

.. 7)\ \ Commission i i : ituti d after 154. Tenure, remuneration and terms and conditions of appointment of Labour Court
| A2 zlag
E - consultation with the Minister of Justice and the Judge President of the judges
l t Labour Court must appoint the Deputy Judge President of the Labour I . 2
!I Court. 20 ® A judge of the Labour Court must be appointed for a period determined by the
! President at the time of appointment.
! (2)  The Judge President and the Deputy Judge President of the Labour Court— !
| | . .
(a)  must be judges of the Supreme Court; and 'l ; r Court may resign by giving written notice to the President.
' P (2)  Ajudge of the Labou; y

(b) must have knowledge, experience and expertise in labour law.
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i judge of the Labour Court and who is not a
| () (@)  Any judge of the Labour Court who is also a judge of the Stjpreme Court (6) A person who has been appointed a judge o : : e
| ‘ j f the S e Court may perform the functions of a judge of the . ‘
holds office until— judge of the e Labou i Ej,m‘%
| pn». Court only after having taken an oath or made a solemn affirmation 1
| | i LY[“% ) the Judge’s period of offce in the Labour Cont ends; prescribed form before the Judge President of the Labour Court.
II | (ii) the judge’s resignation takes effect; | . o 5
| (7 (a)  Ajudge of the Labour Court who is also a judge of the Supresse
(iti) the judge is removed from office; s | |
; - b (i) may be removed from the office of judge of the Labour Court only if
(1) the judge ceases to be & judge of the e Court; or that person has first been removed from the office of a judge of the
e Court; and
(v) the judge dies. s&:ém
j i (i) upon having been removed as judge of the Suprente Court must be
[ 7 ey oherindseof e Labou Couthelds off removed from office as a judge of the Labour Court. 10
e oteicc e ' (b)  The President, acting on the advice of NEDLA C, and in consultation with
(i) the judge’s resignation takes effect; 10 the Minister of Justice and the Judge President of the Labour .Court, r‘nay
remove any other judge of the Labour Court from office for misbehaviour
(iil) the judge is removed from office; or o noapacity.
i j i &) -(a)bvizd <+ l«p-z la
(iv) the judge dies. )
155. Officers of Labour Court
(4)  Neither the tenure of office nor the remuneration and terms and conditions of y .
i j i rvice,
appointment applicable to a judge of the Court in terms of the Judges’ (1)  The Minister of Justice, subject to the laws governing the public se
| \3\&'1‘% Remuneration and Conditions of Employment Act, 1989 (Act No. 88 of 1989), is 15 appoint the following officers of the Labour Court—
| ;ﬁe:je: i tgalt;ltl et : (a)  aperson who has experience and expertise in labour law and administra-
e Labour Court. |
| tion to be the registrar of the Labour Court; and
| i b 20
{ () (a)  The remuneration payable to a judge of the Labour Court appointed in I (b)  one or more deputy registrars and so many other officers of the Labour
![ terms of section 153(6) must be the Sqme as that payable to a judge of the i Court as the administration of justice requires.
| |
) Sk = a,\ “a lc‘,; Court. r - d »
| Court, under the supervision and control of the
. \‘b\-z'{ l".‘b (b)  The terms and conditions of appointment of a judge of the Labour Court () (2) The officers of the Labour t u:form v Fonntionar e
referred to in paragraph (a) must be similar to those of a judge of the registrar of that Court must p admi;
Court. Labour Coutt.

e —

|
F=~'
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urt has concurrent jurisdiction with the Supreme Court—

(b)  Adeputy registrar of the Labour Court may perform any of the functions (2)  The Labour
of the registrar of that Court that have been delegated generally or

(a)  inrespect Of any alleged violation or threatened violation, by the State in
specifically to the deputy registrar.

its capacity admployer of any fundamental right entrenched in Chapter
| | 3 of the Constiti

jon; and

[ | ] 3) The deputy registrar of the Labour Court or, if there is more than one, the most ality of e on P
| § . . . ) : i itution: of any execu
‘|{ | senior will act as registrar of the Labour Court whenever— 5 (b)  in respect of any dispuge over the constitu v . ¢ dministr
e a-
ud . e v hzal administrative act or condugt, or any threater-1ed executive or adminis
Ij (a)  theregistrar is absent from the Republic or from duty, or for any reason is i 2 ‘“"b tive act or conduct, by the Stg in its capacity as employer.

I temporarily unable to perform the functions of registrar; or

(¢ the office of registrar is vacant. (3 Any reference to the court in the Atbilration Act, 1965 (Act No. 42 of 1965),
must be interpreted as referring to the Labour Court when an arbitration is
: i ect of any dispute that may be referred to 10
' (4)  The officers of the Labour Court must provide secretarial and administrative conducted under that Act in resp y disp

i itration in t¢ this Act.
assistance to the Rules Board for Labour Courts. 10 arbitration in terms of

The Labour Court may refuse to determine any dispute, other than an
appeal or review before the Court, if the Court is not satisfied that an
attempt has been made to resolve the dispute through conciliation.

156.  Area of jurisdiction and seat of Labour Court @ (a)

€8 The Labour Court has jurisdiction in all the provinces of the Republic.

L I (b)  Acertificate issued by a commissioner or a council statingbthat a ii:pute 15
| { : i i t has been made to
| (2)  The Minister of Justice, acting on the advice of NEDLAC, must determine the \ remains unresolved is sufficient p‘r(')of. that an attempt has
} I seat of the Labour Court. resolve that dispute through conciliation.
|
(= |
i {
I . . . jurisdiction
_ (3)  The functions of the Labour Court may be performed at any place in the 15 (5)  Exceptas provided in section 158(2), the Labour C(')urt does fmt have jurisdi
Republic. to adjudicate an unresolved dispute if this Act requires the dispute to be resolved
4 . 20
i , through arbitration.
_ ‘ 157. Jurisdiction of Labour Court
{ E ,  158. Powers of Labour Court
1
.' 1 [ )] Subject to the Constitution and section 173, and except where this Act provides
i_ otherwise, the Labour Court has exclusive jurisdiction in respect of all matters ! (1)  The Labour Court may—
j g | that elsewhere in terms of this Act or in terms of any other law are to be 20 | . . .
I determined by the Labour Court. } (a) make any appropriate order, including—

|
i
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(b)

W) Gt {c)
2 \, _'. s

(d)

{e)

Full |
eV y‘,’v—?ﬁf—{‘ig LY

1/]

(g)

AR

) afe s

'
Tt

(i) the grant of urgent interim relief;
(ii) an interdict;

(iii) an order directing the performance of any particular act which order,
when implemented, will remedy a wrong and give effect to the
primary objects of zhis Act;

(iv) a declaratory order;

(v) an award of compensation in any circumstances contemplated in zhis
Act;

(vi) an award of damages in any circumstances contemplated in this Act;
and

(vii) an order for costs;
order compliance with any provision of this Act;

make any-arbitration award.op-apyﬁétaement—agwemen&-othcr—dmn a
collective agreement;an order-of-the-Court;

request the Commission to conduct an investigation to assist the Court
and to submit a report to the Court;

determine a dispuy,

between a registered frade union, a registered
employers’ orgagisation, and one of its members about any alleged
non-compliancé with the constitution of that trade union or employers’
organisation;

subject to the provisions of this Act, condone the late filing of any
document with, or the late referral of any dispute to, the Court;

despite section 145, review the -perfp_;rmﬁnce or purperted performaneeof
any function provided for in #his Act or any act or omission of any person
or bedy in terms-of this Act on any grounds-that are permissible in-law;

15

20
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@

(h)

(i}

4

If at any stage after a dispute
apparent that the dispute ought to have
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review any decision taken or any act performed by the State in its

capacity as employer, on such grounds as are permissible in law;
hear and determine any appeal in terms of section 35 of the Occupational
Health and Safety Act, 1993 (Act No. 85 of 1993); and

deal with all matters necessary ot incidental to performing its functions I

terms of this Act or any other law.

bagpafl 3% pnlaat

has been referred to the Labour Court, it becomes
been referred to arbitration, the Court

may—
(a) stay the proceedings and refer the dispute 10 arbitration; or
(p)  withthe consent of the parties and if it is expedient to do so, contnue with
the proceedings"with the Court sitting as an arbitrator, in which case the
Court may only make any order that a commissioner or arbitrator would
have been entitled to make.
The reference to “arbitration” in subsection (2) must be interpreted to include
arbitration—
(a)  underthe auspices of the Commission;
(b)  underthe auspices of an accredited council;
(c) under the auspices of an accredited agency;
(d)  in accordance with a private dispute resolution procedure; ot
(e) if the dispute is about the interpretation or application of a collective
agreement.
(a)  TheLabour Court, on its own accord or, at the request of any party to the

15

20
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159.

proceedings before it may reserve for the decision of the Labour Appeal
Court any question of law that arises in those proceedings.

(bj A question may be reserved only if it is decisive for the proper
adjudication of the dispute.

(c)  Pending the decision of the Labour Appeal Court on any guestion of law

reserved in terms of paragraph (a), the Labour Court may make any
interim order.

Rules Board for Labour Courts and rules for Labour Court

(1) The Rules Board for Labour Courts is hereby established.

2) The Board consists of—
(a) the Judge President of the Labour Court, who is the chairperson;
(b)  the Deputy Judge President of the Labour Court; and

(c) the following persons, to be appointed for a period of three years by the
Mnister of Justice, acting on the advice of NEDIAC—

(i) a practising advocate with knowledge, experience and expertise in
labour law;

(ii) a practising attorney with knowledge, experience and expertise in
labour law;

(iil) a person who represents the interests of employees;

(iv) a person who represents the interests of employers; and

(v) a person who represents the interests of the State.

15

20
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(3)  The Board may make rules to regulate the conduct of proceedings in the Labour
Court, including, but not limited to—
(a)  the process by which proceedings are brought before the Court, and the
form and content of that process;
i 5
(b)  the period and process for noting appeals;
(c) the taxation of bills of costs;
(d)  after consulting with the Minister of Finance, the fees payable and the
costs and expenses allowable in respect of the service or execution of any
process of the Labour Court, and the tariff of costs and expenses that may
be allowed in respect of that service or execution; and 10
{e) all other matters incidental to performing the functions of the Court,
. including any matters not expressly mentioned in this subsection that are
similar to matters about which the Rules Board for Courts of Law may iy <t /
make rules in terms of section § of the Rules Board for Courts of Law
15
Act, 1985 (Act No. 107 of 1965).
(4)  The Board may alter or repeal any rule that it makes.
(5)  Five members of the Board are a quorum at any meeting of the Board.
(6) The Board must publish any rules that it makes, alters or repeals in the
Government Gazette.
[T [\ P .
P kot 4 532]a0-, cd 16 23] .
160. Proceedings of Labour Court to be carried on in open court

(1)  The proceedings in the Labour Court must be carried on in open court.
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2) Despite subsection (1), the Labour Court may exclude the members of the
general public, or specific persons, or categories of persons from the proceedings
in any case where a court of a provincial division of the Supreme Court could
have done so,
161. Representation béfore Labour Court 5
In any proceedings bafore the Labour Court, a party to the proceedings may appear in
) person or be represented\only by a legal practitioner, a co-employee or by a member, an
Sk aoffice-bearer or official of that party’s trade union or employers’ organisation and, if the
tehzq \“’q’ party is a juristic person, by Adirector or an employee.
37t \ p il
162. Costs 10
(¢))] The Labour Court may make an order for the payment of costs, according to the
requirements of the law and fairness.
@) When deciding whether or not to order the payment of costs, the Labour Court

may take into account—

(a) whether the matter referred to the Court ought to have been referred to 15
arbitration in terms of this Act and, if so, the extra costs incurred in
referring the matter to the Court; and

(b) the conduct of the parties—

() in proceeding with or defending the matter before the Court; and
(i) during the proceedings before the Court. 20
3) The Labeur Court may order costs against a party to the dispute or against any

person who represented that party in those proceedings before the Court.

)
|
|
‘.‘_
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163.

164.

165.

166.

Service and enforcement of orders of Labour Court
Any decision, judgment or order of the Labour Court may be served and executed as if

it were a decision, judgment or order of the Supreme Court. Q-.., - ) . 7/41
19%

Seal of Labour Court
(1)  The Labour Court for use as occasion may require will have an official seal of a 5
design prescribed by the President by proclamation in the Government Gazette.
(2) - The registrar of the Labour Court must keep custody of the official seal of the
Labour Court.
Variation and rescission of orders of Labour Court
The Labour Court, acting of its own accord or on the application of any affected party 10
may vary or rescind a decision, judgment or order—
(a)  erroneously sought or erroneously granted in the absence of any party
-affected by that judgment or order;
(b)  in which there is an ambiguity, or an obvious error or omission, but only
to the extent of that ambiguity, error or omission; or 15
{c) granted as a result of a mistake common to the parties to the proceedings.
Appeals against judgment or order of Labour Court
(1)  Any party to any proceedings before the Labour Court may apply to the Labour
Court for leave to appeal to the Labour Appeal Court against any final judgment
or final order of the Labour Court. 20
(2)  If the application for leave to appeal is refused, the applicant may petition the

Labour Appeal Court for leave to appeal.
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167.

168.

ﬂm. l&\tz?'%

(3)  Leave to appeal may be granted subject to any conditions that the Court
concerned may determine.
(4)  Subject to the Constitution and despite any other law, an appeal against any final

Jjudgment or final order of the Labour Court in any matter in respect of which the
Labour Court has exclusive jurisdiction may be brought only to the Labour
Appeal Court.

PART E — LABOUR APPEAL COURT

Establishment and status of Labour Appeal Court

(1) The Labour Appeal Court is hereby established as a court of law and equity.

(2)  The Labour Appeal Court is the final court of appeal in respect of all judgments
and orders made by the Labour Court in_respect of the matters within its
exclusive jurisdiction.

(3)  The Labour Appeal Court is a superior court that has authority, inherent powers

and standing, in relation to matters under i its j ns iction, equal to that which the

Supreme Courto{h in relation to matters under its

jurisdiction.

(4)  The Labour Appeal Court is a court of record.

Composition of Labour Appeal Court

(1) The Labour Appeal Court consists of—

(a)  the Judge President of the Labour Court, who by virtue of that office is

Judge President of the Labour Appeal Court;

5

10

15

20
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169.

170.

the Deputy Judge President, who by virtue of that office is Deputy Judge
President of the Labour Appeal Court; and

(b)
(c) three other _]\dges of the Supreme Court.

The Labour Appeal Court is constituted before any three judges whom the Judge
President designates from the panel of judges conterplated in subsection (1). 5

@

No judge of the Labour Appeal Court may sit in the hearing of an appeal against
a judgment or an order given in a case that was heard before that judge.

&)

Appointment of judges of Laboux Appeal Court

Sfap ek
The President, acting on the advice of NEDLAC and the Judicial Service Commission as @m 23",3;5‘1
defined in section 105 of the Constitution, after consultation with the Minister of Justice 0

and the Judge President of the Labour Appgal Court, must appoint the three judges of the

Labour Appeal Court referred to in section\168(1)(c).

Tenure, remuneration and terms and conditions of appointment of Labour Appeal
Court judges -

(1) A judge of the Labour Appeal Court must be appointed for a fixed term 15

i determined by the President at the time of appointment.

(2) A judge of the Labour Appeal Court may resign by giving written notice to the
President.

(3) (a)  Ajudge of the Labour Appeal Court holds office until—

(i) the judge’s term of office in the Labour Appeal Court ends; 20

(ii) the judge’s resignation takes effect;
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(iii) the judge is removed from office;
(iv) the judge ceases to be a judge of the &ﬁeme Court; or
(v) the judge dies.

(b)  The Judge President and the Deputy Judge President of the Labour
Appeal Court hold their offices for as long as they hold their respective
offices of Judge President and Deputy Judge President of the Labour
Court.

Neither the tenute of office nor the remuwtion and terms and conditions of
appointment applicable to a judge of the Supreme Court in terms of the Judges’
Remuneration and Conditions of Employment Act, 1989 (Act No. 88 of 1989), is
affected by that judge’s appointment and concurrent tenure of office as a judge of
the Labour Appeal Court.

A judge of the Labour Appeal Court—

(a)  may be removed from the office of judge of the Labour Appeal Coutt only
if that person has first been removed from the office of a judge of the
e Court; and

(2)  upon having been removed as judge of the gup%"éeme-Court must be
removed from office as a judge of the Labour Appeal Court,

(:O'\/ﬂ} Aotk 1—(44210‘{

171,

o)

@

Officers of Labour Appeal Court

The registrar of the Labour Court is also the registrar of the Labour Appeal Court.

Each of the deputy registrars and other officers of the Labour Court also holds the
corresponding office in relation to the Labour Appeal Court.

15

20 |
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The officers of the Labour Appeal Court, under the supervision and
control of the registrar of that Court must perform the administrative

functions of the Labour Appeal Court.

3  fa)

(b) A deputy registrar of the Labour Appeal Court may perform any of the
functions of the registrar of that Court that have been delegated generally

or specifically to the deputy registrar.

(4)  The deputy registrar of the Labour Appeal Court or, if there is more than one, the
most senior will act as registrar of the Labour Appeal Court whenever—

fa)  the registrar is absent from the Republic or from duty, or for any reason is
temporarily unable to perform the functions of registrar; or

(b}  the office of registrar is vacant.
172. Area of jurisdiction and seat of Labour Appeal Court
(1)  The Labour Appeal Court has jurisdiction in all the provinces of the Republic.
(2)  The seat of the Labour Court is also the seat of the Labour Appeal Court”

(3)  The functions of the Labour Appeal Court may be performed at any place in the
Republic.

173. Jurisdiction of Labour Appeal Court

(1)  Subject to the Constitution and despite any other law, the Labour Appeal Court

has exclusive jurisdiction—

(a) to hear and determine all appeals against the final judgments and the final
orders of the Labour Court; and

20
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I (b)  to decide any question of law reserved in terms of section 158(4). 175. Labour Appeal Court may sit as court of first ins
Despite the provisions of this Part, the Judge President may direct that any matter before
i.' (2)  If, in any proceedings before the Labour Appeal Court, circumstances arise such the Labour Court be heard by the Labour Appeal Court sitting as a court of first instance,
as those contemplated, in— in which case the Labour Appeal Court is entitled to make any order that the Labour )
Court would have been entitled to make.
{a) section 102(1) or\(2) of the Constitution, the Labour Appeal Court must )
i i act in the manner provided for in that section; or 5
o4 ’14 v2afag 176. Rules for Labour Appeal Court
(b)  section 102(8) of the nstitution, the Labour Appeal Court may act in
the manner provided for Yg that scation. (1)  The Rules Board for Labour Courts established by section 159 may make rules to
regulate the conduct of proceedings in the Labour Appeal Court.
(3)  Anappeal to the Labour Appeal Court must be tioted and prpgecuted as ifit-were
J an appeal to the Appellate-Bivision-of-the Supreme Court§ sziv}l proceedings, (2)  The Board has all the powers referred to in section 159 when it makes rules for
-
O 22/ - [ ag except that the appeal must bq Poteﬂ within 21 days after the date on which leave 10 the Labour Appeal Court. 10
) .  toappeal has been granted.
‘3:) el M :5.'"!:3-' 25nl, ) I
| (3)  The Board must publish in the Government Gazette any rules that it makes, alters
(C)) A decision to which any two judges of the Labour Appeal Court agree is the or repeals.
decision of the Court.
177. Proceedings of Labour Appeal Court to be carried on in open court
174.  Powers of Labour Appeal Court on hearing of appeals
The Labour Appeal Court has the power— 15 (1)  The proceedings in the Labour Appeal Court must be carried on in open court.
. (a})  onthe hearing of an appeal to receive further evidence, cither orally or by F
i . . clude the members of 15
. deposition before a person appointed by the Labour Appeal Court, or to ! (2)  Despite subsection (1), the L'abour Appeal Court may. ex : i
; g remit the case to the Labour Court for further hearing, with such i the general public, or specific persons, or cat'egc.mes. (.) ) = A 3\3)‘2# /-,7
B | ; ; instructions as regards the taking of further evidence or otherwise as the proceedings in any case where a i}
lg'.- ' Labour Appeal Court considers necessary; and 20 €eurt could have done so.
U |} )
= I (b)  toconfirm, amend or set aside the judgment or order that is the subject of 178, R entation before Labour Appeal Court
s epres
[ the appeal and to give any judgment or make any order that the p 0
|
fi= circumstances may require.

|
|

Any person who, in terms of section 161, may appear before the Labour Court has the
right to appear before the Labour Appeal Court.
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The registrar of the Labour Appeal Court must keep custody of the official seal of
the Labour Appeal Court.

179. Costs e

1) The Labour Appeal Court may make an order for the payment of costs, according

to the requirements of the law and faimess. I 182. Judgments of Labour Appeal Court binding on Labour Court

A judgment of the Labour Appeal Court is binding on the Labour Court.
(2)  When deciding whether or not to order the payment of costs, the Labour Appeal

Court may take into account— 5 | 183. Labour Appeal Court final court of appeal 5
(a)  whether the matter referred to the Court should have been referred to . Subject to the Constitution and despite any other law, no appeal lies against any decision,

arbitration in terms of this Act and, if so, the exira costs incurred in judgment or order given by the Labour Appeal Court in respect of —

referring the matter to the Court; and '

()  any appeal in terms of section 173(1)(a);
(b) the conduct of the parties— ]
' (b) its decision on any question of law in terms of section 173(1)(b); or
(i) in proceeding with or defending the matter before the Court; and 10 10

(c) any judgment or order made in terms of section 175.
(ii) during the proceedings before the Court.

(3)  The Labour Appeal Court may order costs against a party to the dispute or against
any person who represented that party in those proceedings before the Court.

180. Service and enforcement of orders

Any decision, judgment or order of the Labour Appeal Court. may be served and 15
o, 2-4\a21(%executed as if it were a decision, judgment or order of the Court.

181. Seal of Labour Appeal Court

(1)  The Labour Appeal Court for use as the occasion may require will have an official i |
seal of a design prescribed by the President by proclamation in the Government |
l Gagzette. 20
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PART F — GENERAL PROVISIONS APPLICABLE TO COURTS

ESTABLISHED BY THIS ACT
184.  General provisions applicable to courts established by this Act

Sections 5,41 18,42 25,4 30,4 31,45 39,46 407 and 424 of the Supreme Court Act, 1959
(Act No. 59 of 1959) apply, read with the changes required by the context, in relation to
the Labour Court, or the Labour Appeal Court, or both, to the extent that they are not
inconsistent with this Act.

41, Scope and execution of process.

42, Certified copies of court records admissible as evidence.

43, No process to be issued against judge except with consent of court.

44, Manner of securing attendance of wi or the production of any d

45. Manner in which witness may be dealt with on refusal to give evidence or produce document.

46. Property not fiable to be selzed in exscution.

47. Offences relating to execution.

48. Witness fees.
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5185-186 -
CHAPTER VIIX
UNFAIR DISMISSAL Fireciny ganby!
NS B
185.

186.

Rightnot-to -be—unfairl-y—d-ismissed/ -~

Every employee has the right not to be unfairly-dismissed.

Meaning of dismissal

“Dismissal” means that—

¥4

(a)

(b

(c)

(d)

L

an employer has terminated a contract of employment with or without
notice;
an employee reasonably expected the employer to renew a fixed term

contract of employment on the same or similar terms but the employer
offered to renew it on less favourable terms, or did not renew it;

an employer refused to allow an employee to resume work after she—

@ took maternity leave in terms of any law, collective agreement or her
contract of employment; or

(i) was absent from work for up to four weeks before the expected date,
and up to eight weeks after the actual date, of the birth of her child;

an employer who dismissed a number of employees for the same or
similar reasons has offered to re-employ one or more of them but has
refused to re-employ another; or

an employee terminated a contract of employment with or without notice
because the employer made continued employment intolerable for the

employee.

'-(-Ldu v

Arr@an \\-;. (R < Nty

20
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187. Automatically unfair dismissals

(1)  Adismissal is automatically unfair if the employer, in dismissing the employee,
acts contrary to section 5% or, if the reason for the dismissal is—

(a)  that the employee participated in or supported, or indicated an intention to
participate in or support, a strike or protest action that complies with the
provisions of Chapter IV;*0

(b)  that the employee refused, or indicated an intention to refuse, to do any
work normally done by an employee who at the time was taking part in a
strike that complies with the provisions of Chapter IV or was locked out,
unless that work is necessary to prevent an actual danger to life, personal
safety or health;

{c)  to compel the employee to accept a demand in respect of any matter of
mutual interest between the employer and employee; '

(d)  that the employee took action, or indicated an intention to take action,
against the employer by—

(i) exercising any right conferred by this Acr; or

48, ion 5 confers protections relating to the right to freadom of association and an members of workplace forums.
50. Chapter IV deals with industrial action and conduct in support of industrial action. Section 67(4) and (5) provide—
“(4) An emp!oyer may not dismiss an employee for parlicipating in a protected strike or for any conduct in
cortemptation or in furth of a pratected strike.
(5) Subsection (4) does not preclude an employer from fairly dismissing an in pliance with the

provisions of Chapter VIIi for a reason related to the employes’s conduct dunng lhe slrlke or for a reason based
on the employer’s operational requirements.”

Section 77(3) provides—

“A person who takes part In protest action or in any conduct in contemplation or in furtherance of protest action that
complies with subsection (1), enjoys the protections conferred by section 67"

10

J

COVERNMENT GAZETTE, 13 DECEMBER 1995

No. 16861 189

L~BOUR RELATIONS ACT, 1995 Act No. 66, 1995

Untair Dismissal

' s188

188.

(ii) participating in any proceedings in terms of this Act;

(e) the employee’s pregnancy, intended pregnancy, or any reason related to

her pregnancy;

) that the employer unfairly discriminated against an employee, directly or
indirectly, on any arbitrary ground, including, but not limited to race,
gender, sex, ethnic or social origin, colour, sexual orientation, age,
disability, religion, conscience, belief, political opinion, culture, lan-

guage, marital status or family responsibility.
@ w0 pddide
2) Despite subsection (1)(f)—

A

(a)  adismissal may be fair if the reason for dismissal is based on an inherent

requirement of the particular job;

(b) a dismissal based on age is fair if the employee has reached the normal or
agreed retirement age for persons employed in that capacity.

Other unfair dismissals
(1) A dismissal that is not automatically unfair, is unfair if the employer fails to
prove—
(a) that the reason for dismissal is a fair reason—
(i) related to the employee’s conduct or capacity; or
(ii) based on the employer’s operational requirements; and

(b)  that the dismissal was effected in accordance with a fair procedure.

(2)  Any person considering whether or not the reason for dismissal is a fair reason or
whether or not the dismissal was effected in accordance with a fair procedure

10

20
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(5)  The employer must allow the other consulting p

(6)

M

Ieq A

19¢.

an opportunity during
consultation to make representations about any Anatter on which they- are

consulting.

The employer must consider and res?((to the representations made by the
other consulting party and, if the e ployer does not agree with them, the
employer must state the reasons f. disagreeing.

The employer must select the employees to be dismissed according to selection
criteria—

fa)  that have been agreed to by the consulting parties; or

. (b) if no criteria have been agreed, criteria that are fair ard objective.
RV Ve e ! HS!:-“L,’ Lol

Date of dismissal

n

2

The date of dismissal is the earlier of —
(a) the date on which the contract of employment terminated: or

(b) the date on which the employee left the service of the employer.

Despite subsection (H—

(a) if an employer has offered to renew on less favourable terms, or has failed
to renew, a fixed-term contract of employment, the date of dismissal is the
date on which the employer offered the less favourable terms or the date
the employer notified the employee of the intention not to renew the
contract;

(b) ifthe employer refused to allow an employee to resume work, the date of
dismissal is the date on which the employer first refused to allow the
employee to resume work;

€' ERNMENT GAZETTE, 13 DECEMBER 1995 No. 16361 193
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-

{c) if an employer refused to reinstate or re-employ the employee, the date of
dismissal is the date on which the employer first refused to reinstate or

re-employ that employee.
191, Disputes about unfair dismissals5?

(1) Ifthereis-adispute about the fairness of a dismissghzﬂne dismissed employze may
refer the dispute in writing within 30 days of tiie date of dismissal to—

{a)  a council, if the parties to the dispuze fall within the registered scope of
i that council; or

(b)  the Commission;-if-ne- council-has-jurisdiction.

. i P
10 H {/ _..-::2—{ 46/;.‘-/&0 2wt

(2) - If the employee shows gooi%a/any time, the council or the Commussioem
may permit the employee-10 tefer the dispute after the 30-day time limit has
—~expired. )
L N N ST PN Lol F
L LR . :
(3)  The employee must satisfy the council or the Commission that a copy of the

referral has been served on the employer.

(4 The council or the Commission must attempt to resolve the Jispute through

I cenciliation.

5 If a council or a commissioner has certified that the dispute remains unresolved,
or if 30 days have expired since the council or the Commission received the
referral and the dispute remains unresolved—

20

£2, Soe flow dizgrams Nos. 10, 11, 12 and 13 in Scheduie 4.

10
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(DAY -

6

(a) the council or the Commission must arbitrate the dispute at the request of
the employee if—

(i) the employee has alleged that the reason for dismissal is related to
the employee's conduct or capacity, unless paragraph (b)(iii) applies;

(ii) the employee has aﬂeged--ﬂlf—_t/-the-,m—simies—dismissal—és—that‘ the 5

employer made continugd employment-intolerable;-or

(i) the employee does not know the reason for dismissal; or

. 0
UV, adand oL

(b)  the employee may refer the dispute to the Labour Court for adjudication
if the employee has alleged that the reason for dismissal is—
(i) automatically unfair; 10

(ii) based on the employer's operational requirements;

(ili) the employee’s participation in a strike that does not comply with the
provisions of Chapter IV; or

(iv) because the employee refused to join, was refused membership of or
was expelled from a trade union party to a closed shop agreement. 15

inenld P
seriah s alaee

Despite subsection-(5)(a), the-director mustrefer the dispu‘r;mthELabourCmm,
if the director decides, on application by any party to the dispute, that to be
appropriate after considering—

(a) the reason for dismissal;
(b)  whether there are questions of law raised by the dispute; 20
(c) the complexity of/the/dispute;

(d)  whether there are conilicting arbitration awards that need to be resolved;

(e). -—the-publie-interest.
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Onus in dismissal disputes 141 o

192.

(1

@

193.

¢))

When considering whether the dispute should be referred to the Labour Court,
the director must give the parties to the dispute and the commissioner who
attempted to conciliate the dispute, an opportunity to make representations.

The director must notify the parties of the decision and refer the dispute—
(a) to the Commission for arbitration; or

(b)  to the Labour Court for adjudication.

The director’s decision is final and binding.

No person may apply to any court of law to review the director’s decision until
the dispute has been arbitrated or adjudicated, as the case may be.

HAS !}2 B

B e
LY ILY RS

P
no3 aldes

e _-,\c_

In any proceedings concerning any dismissal, the employee must establish the

existence of the dismissal.

If the existence of the dismissal is established, the employer must prove that the

dismissal is fair.

Remedies for unfair dismissal

If the Labour Court or an arbitrator appointed in terms of this Act finds that a

dismissal is unfair, the Court or the arbitrator may—

(a) order the employer to reinstate the employee from any date not earlier

than the date of dismissal;
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@

3)

(b)  order the employer to re-employ the employee, either in the work in
which the employee was employed before the dismissal or in other
reasonably suitable work on any terms and from any date not earlier than
the date of dismissal; or

(c)  order the employer to pay compensation to the employee.

The Labour Court or the arbitrator must require the employer to reinstate or
re-employ the employee unless— -

(a)  the employee does not wish to be reinstated or re-employed;

(b) the circumstances surrounding the dismissal are such that a continued
employment relationship would be intolerable;

(c)  itis notreasonably practicable for the employer to reinstate or re-employ
the empioyee; or

(d) the dismissal is unfair only because the employer did not follow a fair

procedure.

If a dismissal is automatically unfair or, if a dismissal based on the employer’s
operational requirements is found to be unfair, the Labour Court in addition may
make any other order that it considers appropriate in the circumstances.s3

il aee

nita ko

&3.

The Court, for example, in the case of a dismissal that constitutes an act of discrimination may wish to issue an interdict

obliging the

ployer to stop the di: atory in addition to one of the other remedies it may grant.

i e g e
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194, Limits on compensation

195.

¢y

€)]

If a dismissal is unfair only because the egpioyer» did not follow a-fairprocedure,
compensation must be equal to the remuneration that the employee w.ou.ld have
been paid between the date of dismissal and the last day of the hearing ?f the
arbitration or adjudication, as the case may be, calculated at the employee’s rate
of remuneration on the date of dismissal. Compensation may however not be
awarded in respect of any unreasonable period of delay that was caused by the
employee in initiating or prosecuting & elaim.

et w23 ne

~The compensation awarded to-an employee whose dzsm:.gat’i's found to be unfair
because the employer did not prove that the reason for dismissal was a fair reason
related to the employee’s conduct, capac1ty ‘or based on the employer’s
operatzonal requirements, must be just and equitable in all the circumstances, but
not less than the amount spec1ﬁed in subsection (1), and not more than the
equivalent of 12 montl}g femuneration calculated at the employee’s rate of
remuneration on-the date-of-dismissat.

) dodes,
The compensation awarded to an employee whose dismissal is automatically
unfair must be just and equitable in all the circumstances, but not more than the
equivalent of 24 months’ remuneration calculated at the employee’s rate of

l--_:?!-';,",'\--w
b i

PASED]

remuneration on the date of dismissal.

TP WY T ug i 5

-_w..'

Compensation is in addltlon to any other amount

An order or award of compensation made in terms of this Chapter is in addition to, and
not a substitute for, any other amount to which the employee is entitled in terms of any

law,

collective agreement or contract of employment.

10

15

20
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\

(7)  The employee who refers the. dispute to the council or the Commission must

196. Severancé pay I
X' satisfy it that a copy of the referral has been served on all the other parties to the

(1) An employer must pay an employee who is dismissed for reasons based on the dispute.

employer’s operational requirements severance equal to at least one week’s , :
=S . I req payed (8)  The council or the Commission must attempt to resolve the dispute through

remuneration for each completed year of continuous service with that employer, - ]
ation.
unless the employer has been exempted frem the provisions of this subsection. 5 I
(9)  If the dispute remains unresolved, the employee may refer it to arbitration.
(2)  The Minister, after consulting NEDLAC and the Public Service Co-ordinating
Bargam.mg. Counc1l,. m;.1y vacy the amount of severance pay in terms of (10) If the Labour Court is adjudicating a dispute about a dismissal based on the
E R S———— employer’s operational requirements, the Court may inquire into and determine
the amount of any severance pay to which the dismissed employee may be
(3)  An employee who unreasonably refuses to accept the employer’s offer of entitled and the Court may make an order directing the employer to pay that 0
alternative employment with that employer or any other employer is not entitled 10 ATEBUN
to severance pay in terms of subsection (1).
197. Transfer of contract of employment ’

(4)  The payment of severance pay in compliance with this section does not affect an

%
Frplopee IERL 0y Oher ot payaple accoring 0 la}”- (1) A contract of employment may not be transferred from one éployer (referred to

as “the old employer™ ) to another employer (referred t/oa's “the new employer”)

/!

(a)  the whole or any part of a business, tra,,dé’ or undertaking is transferred by

] (5)  Anemployer or a category of employers may apply to the Minister for exemption i without the employee’s consent, unless— : 15
from the provisions of subsection (1) as if the application is one in terms of the ISI
1
!

Basic Conditions of Employment Act and the Minister may grant an exemption as /
if it were an exemption granted in terms of that Act. the old employer as a going COHC/QHﬁ or

(b)  the whole or a part of a busige’gs, trade or undertaking is transferred as a

(6)  If there is a dispute only about the entitlement to severance pay in terms of this going concern— 7

section, the employee may refer the dispute in writing to— ‘ 5
s’ (i) if the old err})l(;yer is insolvent and being wound up or is being 20

(a)  acouncil, if the parties to the dispute fall within the registered scope of 2 ! sequestrated: or

that council; or ; |
] (i) becawse a scheme of arrangement or compromise is being entered

(b)  the Commission, if no council has jurisdiction. into to avoid winding-up or sequestration for reasons of insolvency.
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CHAPTER IX
(2) (a) If a business, trade or undertaking is transferred in the circumstances
referred to in subsection (1)(a), unless otherwise agreed, all the rights and GENERAL PROVISIONS
obligations between the old employer and each employee at the time of
the transfer continue in force as if they were rights and obligations 198. Temporary Employment Services
; between the new employer and each employee and, anything done before 5
e the transfer by or in relation to the old employer will be considered to ] o “temporary employment service” means any person who, for
= have been done by or in relation to the new employer. (1) In this section, “temporary i 5
A reward, procures for or pr9v1des to a client other persons—
. { il (b) If a business is transferred in the circumstances envisaged by who render services to, or perform work for, the client; and
I )
; subsection (1)(b), unless otherwise agreed, the contracts of all employees (a) ) ¢ .
= W S ) . ) service.
e that were in existence immediately before the old employer’s winding-up 10 (bp)  whoare remunerated by the temporary empioymen
s or sequestration transfer automatically to the new employer, but all the
é‘:“'-i rights and obligations between the old employer and each employee at the (2)  For the purposes of this Act, 2 person whose services have been procured for or
o } time of the transfer remain rights and obligations between the old provided to a client by a temporary employment service is the employee of that
at 1 employer and each employee, and anything done before the transfer by | temporary employment service, and the temporary employment service is that 10
0l the old employer in respect of each employee will be considered to have 15 erson’s employer.
oy been done by the old employer. P
(3)  Despite subsections (1) and (2), a person who is an independent contractor is not
K (3)  An agreement contemplated in subsection (2) must be concluded with the an employee of a temporary employment service, nor is the temporary
. .t . . ]
. appropriate per’s/on or body referred to in section 189(1). employment service the employer of that person.
I
| /
! (4) A tansfer/Teferred to in subsection (1) does not interrupt th loyee’ ; i joi ally liable 15
). e iy 1 @ 'no in .:hn'tuhp e emf oyee’s (4)  The temporary employment service and the client are jointly and s.ever y
e ty of employment. That employment continues wil e new employer as 20 | if the temporary employment service, in respect qf any of its employees,
fi if with the old employer. '
e N contravenes—
I d ini uncil that regulates
. . + concluded in a bargaining council that reg
i (5)  The provisions of this section do not transfer or otherwise affect the liability of (a)  a collective agreemen f':0 e
1% iti 11} )
2 f any person to be prosecuted for, convicted of, and sentenced for, any offence. terms and conditions of employm
and conditions of 20

(b)  a binding arbitration award that regulates terms

-2 - -
¥ ‘!{ 43,‘ B

employment;

....._...._.__
I Y]
3
A
by

P L | 3
TRy ] 3 i”"'a_'.:-_,_‘k IR L =0
i § ' |

(c) the Basic Conditions of Employment Act; ot

(d) a determination made in terms of the Wage Act.

e e e, g R B R
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: ive ¢ llective agreements or
ent may not disregard or waive col
(5)  Two or more bargaining councils may agree to bind the following persons, if 19y, Contracts of employmn y
they fall within the combined registered scope of those bargaining councils, to a arbitration awards
cotiectve agreement concluded in any one of them— (1) A contract of employment, whether concluded before or after the coming into
: . : octi ¢ or arbitration award, may not—
{a)  temporary employment service; operation of any applicable collective agreemen
. : 5
. . ) i neration that is less than that
(bj a person employed by a temporary emplcyment service; and 5 (a) permit an employee t0 be paid remu on ¢ N
prescribed by that collective agreement or atbitration award;
(c)  atemporary employment service client.
(bj  permit an employee to be treated in a manner, or to be granted any benefit,
. ibed by that collective agreement or
. ] o . ess favourable than that prescribe
(6)  An agreement concluded in terms of subsection (5) is binding only if the that is 1 o
. . I , itration award;
collective agreement has been extended to non-parties within the registered _ arbitra o
scope of the bargaining council. (c) waive the application of any provision of that collective agreement or
arbitration award.
@ Two or more bargaining councils may agree to bind the following persons, who 0 -
o1 - . . . . . o t,
fall within their combined registered scope, to a collective agreement— I (@) A provision in any contract that purports to permit or grant any paymzn
; ibi i is invalid.
(a) 1 i treatment, benefit, waiver or exclusion prohibited by subsection (1) i
a temporary employment service; i ?
{b)  a person employed by a temporary employment service; and [ 200. Representation of employees or employers
{ a temporary employment service’s client. ;
c) porary employment service n | i stered loyers’ organisation may act in any 15
{ (1) A registered trade union or registered employ . ,
; f the following capacities in any dispute to which any of its
(8)  An agreement concluded in terms of subsection (7) is binding only if— 15 one or mf)re ot the
5 members is a party—
{a)  each of the contracting bargaining councils has requested the Minister to i interest
R g . . in its own interest;
extend the agreement to non-parties falling within its registered scope; ! (¢) miso
, . . ) alf of any of its members;
(b)  the Minister is satisfied that the terms of the agreement are not (b)  onbeh y N
substantially more onerous than those prevailing in the corresponding s (c) i the interest of any of its members.
collective agreements concluded in the bargaining councils; and 20 |
! . ; i loyers’ organisation is entitled to be
(c)  the Minister, by notice in the Government Gazette, has extended the § ) Aregistered frade umo.n o .a r:f;iﬁ:r:: ;ZPA cf if one"gor more of its members is
agreement as requested by all the bargaining councils that are parties to | a party to any proceedlng -
the agreement } a party to those proceedings.
1 1
: f IERSrS
i :" o ,5_‘ - Ve W00, g(; 127
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201. Confidentiality

)] A person commits an offence by disclosing any information relating to the
financial or business affairs of any other person or any business, trade or
undertaking if the information was acquired by the first-mentioned person in the
performance of any function or exercise of any power in ierms of this Act, in any

capacity, by or on behalf of—

(a)

a council,

(b)  any independent body established by a collective agreement or determi-
nation to grant exemptions from the provisions of the collective

agreement or determination;

(c)

the registrar;

(d)

the Commission; and

(e)

an accredited agency.

@

Subsection (1) does not apply if the information was disclosed to enable a person
to perform a function or exercise a power in terms of this Act.

3) A person cotyicted of an offence in terms of this section may be sentenced to a

fine to be detetypined by the court, or imprisonment.

202. Service of documents

n If a registered trade union or a registered employers’ organisation acts on behalf
of any of its members in a dispute, service on that trade union or employers’
organisation of any document directed to those members in connection with that

dispute, will be sufficient service on those members for the purposes of this Act.

10

15

20

e ek e e

GOVERNMENT GAZETTE, 13 DECEMBER 1995

No. 16861 205
Act No. 66, 1995

LABOUR RELATIONS ACT, 1995

General Provisions

5203-204
(2)  Service on the Office of the State Attorney of any legal process directed to the
State in its capacity as an employer is service on the State for the purposes of this
Act.
203. Codes of good practice
5
(1) NEDLAC may—
(a)  prepare and issue codes of good practice; and
(p)  change or replace any code of good practice.
(2)  Any code of good practice, or any change to or replacement of a code of good
practice, must be published in the Government Gazette.
(3)  Any person interpreting or applying this Act must take into account any relevant 10
code of good practice. '
:Tr"r\r a _\’.) PR :!;L‘_ A Is 0%
204. Collective agreement, arbitration award or wage determination to be kept by
employer
Unless a collective agreement, arbitration award or determination made in terms of the
Wage Act provides otherwise, every employer on whom the collective agreement, 15
arbjtration award, or determination is binding must—
(@) keep a copy of that collective agreement, arbitration award or determi-
nation available in the workplace at all times;
(b)  make that copy available for inspection by any employee, and
{c) give a copy of that collective agreement, arbitration award or determina- 20

tion—

(i) to an employee who has paid the prescribed fee; and
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(ii) free of charge, on request, to an employee who is a trade union 206. Effect of certain defects and irregulari

representative or a member of a workplace forum.

l - i ision in thi , a defect does not invalidate—
e - g TR (1)  Despite any provision.n this Act or any other law

5 Heserdsiobelepthy emplover (aj the constitution or the registration of any registered trade union,

registered employers’ organisation ot council;

(1) Every employer must keep the records that an employver is required to keep in
compliance with any applicable— 5

(b)  any collective agreement or arbitration award that would otherwise be 5

binding in terms of this Act,

o o (c) anyactofa council; or

(b)  arbitration award; (d)  any act of the director or a commissioner.

(c)  determination made in terms of the Wage Act. |
@) A defect referred to in subsection (1) means—

(2)  An employer who is required to keep records in terms of subsection (1) must— () adefect in, or omission from, the constitation of ‘any egistered frade 10
union, tegistered employers’ organisation or council;
(a)  retain those records in their original form or a reproduced form for a 10
period of three years from the date of the event or end of the period to () avacancy in the mermbership of any council; or

which they relate; and

(c) any irregularity in the appointment or election of—

(b)  submit those records in their original form or a reproduced form in

i i ive to a council,
response to a demand made at any reasonable time, to any agent of a | (i) a representati

bargaining council, commissioner or any person whose functions in 15 (ii) an alternate to any representative to a council; 15

terms of this Act include the resolution of disputes. ) . ‘
| (iii) a chairperson or any other person presiding over any meeting of a
| . .

) | i mmittee of a council; or
(3) (a)  Anemployer must keep a record of the prescribed details of any strike, 1 council ot 8 ¢
lock-out or protest action involving its employees. ) (iv) the director or a commissioner.
(b) An employer must submit those records in the prescribed manner to the )

registrar. 20 . 2¢7. Ministers empowered to add and change to Schedules Tt u;)( 2_7[ -

: 20

after consultipg NEDLAC, by notice in the Government Gazetie,

The Minister, ;
w any Schedule to this Act, including a Schedule

may add to, change or replas

!
|
|
|
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whicly'at any time may have been added to this Act but excluding Schedules 1,
apé Sadt

The Minister for' the Public Service and Administration, after consulting
NEDLAC ang/the Public Service Co-ordinating Bargaining Council, by notice in
the Goveprfment Gazette, may add to, change or replace Schedule 1.

The Minister, after consulting NEDLAC, by notice in the Government Gazette,
may add to this Act a further Schedule containing a model constitution for a
statutory council.

The Minister for the Public Service and Administration, after consulting the
Public Service Co-ordinating Bargaining Council, by notice in the Government
Gazette, may add to zhis Act a further schedule regulating the establishment and
the constitutions of workplace forums in the public service.

[
The Mifuster may add to, change or replace any page header or footnote.

n !
The Mnﬁsfgiﬁ 1p consultation with the Minister of Trade and Industry and after

consulting
a further

C, by notice in the Government Gazette, may add to this Act
edule listing institutions referred to in section 32(4).

208. Regulations

The Minister, after consulting NEDLAC and when appropriate, the Commission, may

make regulations not inconsistent with this Act relating to—

auwi, Ly

(a)  any matter that in terms of this Act may or must be prescribed; and

(b) any matter that the Minister considers necessary or expedient to prescribe
or have governed by regulation in order to achieve the primary objects of
this Act.

5% ,4 ',1,'{!‘) ¢

209. This Act binds the State

This Act binds the State.

10

20

i
3
|
H
i
|
i
|
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210.  Application of Act when in conflict with other laws

If any conflict, relating to the matters dealt with in this Act, arises between this Act and
the provisions of any other law save the Constitution or any Act expressly amending this

Act, the provisions of this Act will prevail.

211. Amendment of laws

Each of the laws referred to in items 1 and 2 of Scheduie 5 is hereby amended to the

extent specified in those items.
212. Repeal of laws, and transitional arrangements
(1)  EBach of the laws referred to in the first two columns of Schedule 6 is hereby
repealed to the extent specified opposite that law in the third column of that

Schedule.

(2)  The repeal of those laws does not affect any transitional arrangements made in

Schedule 7.

(3) The transitional arrangements in Schedule 7 must be read and applied as

substantive provisions of this Act.

10

15
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Definitions

In this Act, unless the context otherwise indicates—

“area” includes any number of areas, whether or not contiguous;

“auditor” means any person who is registered to practise in the Republic as a
public accountant and auditor;

“bargaining council” means a bargaining council referred to in section 27 and
includes, in relation to the public service, the bargaining councils referred to in
section 35;

—
“Basic Conditions of Employment Act”-theans the- Basic-Conditions—of
-Employment Act, 1983 tAct No:-3 of 19833;

“code of good practice” means a code of practice issued by NEDLAC in terms
of section 203(1) of this Act;

“collective agreement” means a written agreement concerning terms and
conditions of employment or any other matter of mutual interest concluded by
one or more registered trade unions, on the one hand and, on the other hand—

(a)  one or more employers;
(b)  one or more registered employers’ organisations; or

(c) one or more employers and one or more registered employers’
organisations,

“council” includes a bargaining council and a statutory council;

)10

H
l
i
|
1
]
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{u)“director” means the director of the Commission appointed in terms of
section 118(1) and includes any acting director appointed in terms of section 119;

«dismissal” means dismissal as defined in section 186; L.
(Q“dispute” includes an alleged dispute;

(5(“{“emplo_',fee”54 means—
(a)  any person, excluding an independent contractor, who works for another
person or for the State and who receives, or is entitled to receive, any

remuneration; and

(b)  any other person who in any manner assists in carrying on or conducting

the business of an employer,

and “employed” and “‘employment” have meanings corresponding to that of
“zmployee”’;

“gmployers’ organisation” means any number of employers associated
together for the purpose, whether by itself or with other purposes, of regulating
relations between employers and emplayees or trade unions;

LS rf;?.(r';ﬂ“bv-";f _ﬂ,ru\b\l okl ﬁﬂfla,'lm'?&

“ggsential service” means—

.:_;!J'-',' -r\,_-—:‘t:; -~

(a)  aservice the interruption of which endangers the life, personal safety or
health of the whole or any part of the population;

(b) the Parliamentary service;

(c) the South African Police Services;

“issue in dispute”, in relation to a strike or lock-out, means the demand, the
grievance, or the dispute that forms the subject matter of the strike or lock-out;

“Employee” is given a different and specific meaning in section 78 in Chapter V.
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“legal practitioner” means any person admitted to practise as an advocate or an
attorney in the Republic;

“lock-out” means the exclusion by an employer of employees from the
employer’s workplace, for the purpose of compelling the employees to accept a
demand in respect of any matter of mutual interest between employer and
employee, whether or not the employer breaches those employees’ contracts of
employment in the course of or for the purpose of that exclusion;

“Minister” means the Minister of Labour;

“NEDLAC” means the National Economic Development and Labour Council
established by section 2 of the National Economic, Development and Labour
Council Act, 1994 (Act No. 35 of 1994);

“office-bearer” means a person who holds office in a trade union, employers’
organisation, federation of trade unions, federation of employers’ organisations
or council and who is not an afficial;

“official”, in relation to a trade union, employers’ organisation, federation of
trade unions or federation of employers’ organisations means a person employed
&s the secretary, assistant secretary or organiser of a trade union, employers’
organisation or federation, or in any other prescribed capacity, whether or not
that person is employed in a full-time capacity. And, in relation to a council
means a person employed by a council as secretary or in any other prescribed
capacity, whether or not that person is employed in a full-time capacity;

“operational requirements” means requirements based on the economic,
technological, structural or similar needs of an employer;

“prescribed” means prescribed from time to time by regulation in terms of
section 208;

“protest action” means the partial or complete concerted refusal to work, or the

retardation or obstruction of work, for the purpose of promoting or defending the

15
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socio-economic interests of workers, but not for a purpose referred to in the

definition of strike;

“public service” means the public service referred to in section 1(1) of the
Public Service Act, 1994 (promulgated by Proclamation No. 103 of 1994), and
includes any organisational component contemplated in section 7(4) of that Act
and specified in the first column of Schedule 2 to that Act, but excluding—

(a) the members of the National Defence Force;
(b) the National Intelligence Agency; and

{c) the South African Secret Service.

“

“fégistered scope” means—

e A2
(29 W, i ;2)!_9"

(a)  in the case of the Public Service Co-ordinating Bargaining Council, the

public service as a whole, subject to section 36;

(b)  in the case of bargaining councils estabh's/lrgd'ftxr/secturﬁrnhe“pubﬁr
service, the sector designated by -th€ Public Service Co-ordinating
Bargaining Council in terms of section 37(1) or by the President in terms
of section 37¢2)-or (#);

B st Tu R e

(¢)  inthecase of any other council, the sector and area in respect of which it

is registered in terms of this Act;

“pegistrar” means the registrar of labour relations appointed in terms of

section 108 and includes—

{@)  any deputy registrar appointed in terms of that section when acting on the
direction or under a general or special delegation of the registrar; and

(b)  any acting registrar appointed in terms of that section;
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“remuneration’” means any payment in money or in kind, or both in money and
in kind, made or owing to any person in return for that person working for any

General Provisions
s213

“¢rade unjon” means an association of employees whose principal purpose is to
regulate relations between employees and employers, including any employers’

other person, including the State, and “remunerate” has a corresponding ; organisations,
meaning; . .
“trade union representative” means a member of a trade union who is elected
“Republic”— 5 to represent employees in a workplace;
fa)  when used to refer to the State as a constitutional entity, means the “Wage Act” means the Wage Act, 1957 (Act No. 5 of 1957);

Republic of South Africa as defined in section 1 of the Constitution; and

“working hours” means those hours during which an employee is obliged to

(b)  when used in the territorial sense, means the national territory of the
Republic as defined in section 1 of the Constitution; BOES
“sector” means, subject to section 37, an industry or a service; 10 “workplace”—
(a) in relation to a sector in the publzc wﬁ in-respeci-of -which—a
“serve” means to send by registered post, telegram, telex, telefax or to deliver by I bargaining council has been estabhshed in terms of section 27 has the
hand; I meaning that the responsible Minister determines after having consulted
the. bargaim'n‘jteouneil' ]
“statutory council” means a council established in terms of PartE of {2 weh’ Suiaf acel -
Chapter IIT; (by—- - in relation to the remainder of the public service, “has the meaning that the
Minister for the Public Service ar;Mdnumstrauon determines after
“strike” means the partial or complete concerted refusal to work, or the 15 l}‘avmg 00115““6‘? the P‘ﬂ’hc}"ﬁﬁa’ Co-ordinating Bargaining Council;
retardation or obstruction of work, by persons who are or have been employed by ! (c) "u‘m afil ;ther ;sw:xln;:svr:lea’ns the place or places where the employees of an
the same employer or by different employers, for the purpose of remedying a ' ' employer work. If an employer carries on or conducts two or more
grievance or resolving a dispute in respect of any matter of mutual interest ! operations that are independent of one another by reason of their size,
between employer and employee, and every reference to “work” in this function or organisation, the place or places where employees work in
definition includes overtime work, whether it is voluntary or compulsory; 20

“this Act” includes the section numbers, the Schedules, except Schedules 4 and
8, and any regulations made in terms of section 208, but does not include the
page headers, the headings or footnotes;

connection with each independent operation, constitutes the workplace

for that operation; and

“workplace forum” means a workplace forum established in terms of

Chapter V.
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214. Short title and commencement
)] This Act is called the Labour Relations Act, 1995.

2) This Act comes/im‘.'o operation on a date fixed by the President by proclamation in
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SCHEDULE 1
ESTABLISHMENT OF BARGAINING COUNCILS FOR PUBLIC SERVICE

1. Definitions for this Schedule
In this Schedule, unless the context otherwise indicates—

«Education Labour Relations Act” means the Education Labour Relations
Act, 1993 (Act No. 146 of 1993);
“Education Labour Relations Council” means the council established by
section 6(1) of the Education Labour Relations Act;
«National Negotiating Forum” means the National Negotiating Forum
established for the South African Police Service by the South African Police
Service Labour Relations Regulations, 1995;
«Public Service Bargaining Council” means the council referred to in
section 5(1) of the Public Service Labour Relations Act;

«Public Service Labour Relations Act” means the Public Service Labour
Relations Act, 1994 (promulgated by Proclamation No. 105 of 1994).

2. Establishment of Public Service Co-ordinating Bargaining Counceil

(1)  As soon as practicable after the commencement of this Act, the Commission, by
notice in the Government Gazette, must invite the employee and employer
representatives in the Education ‘Labour Relations Council, the National
Negotiating Forum and the central chamber of the Public Service Bargaining
Council to attend a meeting, with a view to those representatives agreeing on a
constitution for the Public Service Co-ordinating Bargaining Council.

(2)  The Commission must appoint a commissioner to chair the meeting and facilitate

the conclusion of an agreement on a constitution that meets the requirements of

section 30, read with the changes required by the context.
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The parties to the Education Labour Relations Council, the National Negotiating
Porum and the central chamber of the Public Service Bargaining Council will be
the founding parties to the Public Service Co-ordinating Bargaining Council.

If an agreement is concluded and the registrar is satisfied that the constitution
meets the requirements of section 30, the registrar must register the Public
Service Co-ordinating Bargaining Council by entering its name in the register of
councils.

If no agreement is concluded on a constitution, the registrar must—

(a) determine the constitution for the Public Service Co-ordinating Bargain-
ing Council;

(b)  register the Public Service Co-ordinating Bargaining Council by entering
its name in the register of councils; and

(c) certify the constitution as the constitution of the Public Service
Co-ordinating Bargaining Council.
After registering the Public Service Co-ordinating Bargaining Council, the

registrar must—

(a)  issue a certificate of registration that must specify the registered scope of
the Public Servicey Co-ordinating Bargaining Council; and

(b)  send the certificate and a certified copy of the constitution to the Public
Service Co-ordinating Bargaining Council.

3. Establishment of bargaining councils in sectors

6))

The departmental and provincial chambers of the Public Service Bargaining

10

20
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Council are deemed to be bargaining councils established in terms of
section 37(3)(a) of this Act, subject to any designation in terms of section 37(1)

of this Act.

The Education Labour Relations Council is deemed to be a bargaining council
established in terms of section 37(3)(b) of this Act.

The National Negotiating Forum is deemed to be a bargaining council
established for a sector designated in terms of section 37(2).

If the President designates a sector in terms of section 37(2), the President must
inform the Commission and instruct it to convene a meeting of the representa-
tives of the registered trade unions with members employed in the sector.

The Commission must publish a notice in the Government Gazette inviting
registered trade unions with members employed in the sector to atiend the

meeting.

The Commission must appoint a commissioner to chair the meeting and facilitate

the conclusion of an agreement on—

(a) the registered trade unions to be parties to the bargaining council; and

(b) a constitution that meets the requirements of section 30, read with the

changes required by the context.

If agreement is concluded, the registrar must—
{a)  admitthe registered trade unions as parties to the bargaining council; and

(b)  if satisfied that the comstitution meets the requirements of section 30,
register the bargaining council by entering its name in the register of

councils.
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If no agreement is concluded on—

(a)  the registered trade unions to be admitted, the Commission must decide
which trade unions should be admitted;

(b) a constitution, the registrar, in accordance with the decisions made by the
Commission in paragraph (z), must determine a constitution that meets
the requirements of section 30, read with the changes required by the
context.

The registrar must register the bargaining council for the sector by entering its
name in the register of councils.
After registering the bargaining council, the registrar must—

(a)  issue a certificate of registration that must specify the registered scope of
the bargaining council; and

{b)  send the certificate and a certified copy of the constitution to the
bargaining council.

10
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SCHEDULE 2

GUIDELINES FOR CONSTITUTION OF WORKPLACE FORUM

1. Introduction

m

@

3

This Schedule contains guidelines for the constitution of a workplace forum. It is
intended to guide representative trade unions that wish to establish a workplace

forum, employers and commissioners.

This Act places the highest value on the establishment of workplace forums by
agreement between a representative trade union and an employer. The role of the
commissioner is to facilitate an agreement establishing the structure and
fanctions of a workplace forum. If agreement is not possible, either in whol? or
in part, the commissioner must refer to this Schedule, using its guidelines in a

manner that best suits the particular workplace involved.

For convenience, the guidelines follow the sequence of the paragraphs in

section 82 of this Act.

2. Number of seats in workplace forums (section 82(1)(a))

The formula to determine the number of seats in the workplace forum should reflect the
size, nature, occupational structure and physical location of the workplace. A guideline

may be—

(a) in a workplace in which 100 to 200 employzes are employed, five

members;

(b)  in a workplace in which 201 to 600 employees are employed, eight

members;

{c) in a workplace in which 601 to 1000 employees are employed, 10

members;
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; i loyer.
(d)  in a workplace in which more than 1 000 employees are employed, 10 representative trade union and the employ

members for the fist 1000 employees, plus an additional member for (b)  If the trade union and the employer cannot agree, the trade union may
E every additional 500 employees, up to a maximum of 20 members. apply to the Commission to appoint an election officer.
1 - ; i by-election
il e e . . t appoint an election officer to conduct a
] 3. Distribution of seats to reflect occupational structure (section 82(1)(b (c) The Commission mus . .
%a pa ¢ e only if it is satisfied that the workplace forum cannot function adequately
| The formula to determine the distribution of seats in the workplace forum must reflect the 5 without a by-election.

occupational structure of the workplace.

The constitution must set out what the election officer should do and the

' 0)
Example: procedure for an election.
i” There are 300 employees in a workplace. The occupational structure is as follows: 200
[ employees are manual employees; 50 are administrative and clerical employees; and 50 Example:
| are supervisory, managerial and technical employees. The six seats may be distributed as 10 (a)  Thirty days before each election of members of the workplace forum, the
follows— election officer must—
4 seats for members to be elected from candidates nominated from among the (i) prepare a list of all employees in the workplace; and
manual employees
(ii) call for nominations for members of the workplace forum.
1 seat for members  to be elected from candidates nominated from among the . . -
administrative and clerical employees 15 (b)  Any employee may be nominated as a candidate for election as a member
i of the workplace forum by—

1 seat for members  to be elected from candidates nominated from among the . (i) any registered trade union with members employed in the work-
supervisory, managerial and technical employees. place;
E n ition si than 20 per cent of the employees in the
I . . ) . (ii) a petition signed by not less ]
4 4, Elections (section 82(1)(¢), (d), (g), (k), (i) and () workplace or 100 employees, whichever number of employees is the
.. (1) The constitution must include provisions concerning the appointment of an : smaller.
Jr election officer. 20 : ber of

| <) Any employee who is a member or has prc?v10usly served as a member o
Example: | a workplace forum is eligible for re-election.
i3 | i bers of the workplace forum,
(a)  Every election or by-election in relation to a workplace forum must be (d)  Fourteen days before each election of members kP

N conducted by an election officer appointed by agreement between the the election officer must—
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ii) i is promoted to senior managerial status;
{i) confirm that the nominated candidates qualify for election; (ii) if the member is pri

iif) i i ferred from the workplace;
(if) publish a List of all qualified candidates who have been properly (iii) if the member is transferre

nominaied; and (iv) if the member’s employment is terminated;

(iii) prepare a ballot for the election, listing the nominated candidates in ! (v) as a result of an award of a commissioner; or

alphabetical order by surmame. %
(vi) if the representative zrade union that nominated a member removes

{e) Voting must be by secret ballot.

| the member.
- i . |
)] Every employee is entitled to vote in the election of the workplace forum | (o The representative trade union, the employer, or the workplace forum
during working hours at the employer’s premises. ! may apply to the Commission to have a member of the workplace forum
] iction of the duties of
d (8)  Every employee in the workplace is entitled to cast a number of votes removed from office on the grounds of gross dereliction
! equal to the number of members to be elected to the workplace forum. 10 l office.
: | i ubmit a signed
(h)  Every employee may cast one or more of those votes in favour of any ! (d)  Twenty percent of the employees in the workplace may submit a sig
candidate. | petition to the Commission applying for the removal from office of a
i member of the workplace forum on the grounds of gross dereliction of the
5. Terms of office (section 82(1)(k), () and (m)) . duties of office.
| (e) An application to remove a2 member of a workplace forum from office

(1) The constitution must provide that the members of a workplace forum remain in must be decided by arbitration under the auspices of the Commission.

office until the first meeting of the newly elected workplace forum. 15

[47] A by-election to fill any vacancy in the workplace forum must be

conducted by an election officer.
(2)  The constitution must include provisions allowing the members to resign as well a:

- as provisions for the removal of members from office. |
’ 6. Meetings of workplace forum (section 82(1)(n))

Frame The constitution must include provisions governing meetings of the workplace forum.

‘ i (a) A member of a workplace forum may resign by giving written notice to |
| the chairperson. 20 Example:

(a)  The first meeting of a newly elected workplace forum must be convened
by the election officer as soon as practicable after the election.

(b) A member of a workplace forum must vacate that office—

| (i) when the member’s resignation takes effect;
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(6) At that meeting the members of the workplace forum must elect from
among their number a chairperson and a deputy chairperson.

(c) The workplace forum must meet whenever necessary, but at least once a
month.

(¢)  Aquorum of the workplace forum must be a majority of the members of
the workplace forum holding office at any time.

(e) A decision of the majority of the members of the workplace forum present
at the meeting must be the decision of the workplace forum.

H The meetings between members of the workplace forum and the
employees should be at least four times a year.
Example 1;
In a workplace that is a single place, the meetings with the employees
should be with all the members of the workplace forum.
Example 2:

In a workplace that is geographically dispersed, the meetings with the
employees need not be with all the members of the workplace forum, but
with one or more members of the workplace forum.

Time off for members of workplace forum (section 82()(p)

The constitution must include provisions governing time off for members to perform
their functions.

Example:

(a) A member of a workplace forum is entitled to take reasonable time off
during working hours with pay for the pilrpose of —

10

20

T
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(b

(c)

(i) performing the functions and duties of a member; and
(ii) undergoing training relevant to the performance of those functions
and duties. '
The right to time off is subject to conditions that are reasonable, so as to

prevent the undue disruption of work.

The costs associated with the training must be paid by the employer, if
those costs are reasonable, having regard to the size and capabilities of

the employer.

Facilities to be provided to workplace forum (section 82(1)(r))

The constitution must require the employer to provide adequate facilities to the

workplace forum to perform its functions.

Example:

(a)

(b)

(c)

The employer must provide, at its cost—

(i) fees, facilities and materials that are necessary for the conduct of
elections and by-elections of the workplace forum; and

(i) administrative and secretarial facilities that are appropriate t.o enable
the members of the workplace forum to perform their functions and

duties.

These facilities must include, but are not limited to, a room in which the

workplace forum may meet and access to a telephone.

The costs incurred by the employer in complying with the provisions of
paragraphs (a) and (b) must be reasonable, having regard to the size and

capabilities of the employer.
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| 9, Experts (section 82(1)(1)) Example:
i
3 The constitution may provide for the use of experts. I A bank with a head office may have many branches dispersed around the country.
If the branches are not regarded as separate workplaces, the bank may have one
: ituti for the
Example: workplace forum for all its employees or the constitution may allow .
establishment of a co-ordinating workplace forum at head office level and in 5
{e)  Aworkplace forum may ask cxperts tc assist itin the performance of any certain or all of the branches allow the establishment of subsidiary workplace
of s functions. 5 forums that will deal with matters that affect only the employees in those
. . . hes.
(k)  An expert must ensure that there is no conflict of interest between the branc
assistance given to one workplace forum and another. -

| (c) An expert may attend any meeting of the workplace forum and, at its l
request, address any meetings of the workplace forum including a ;
meeting with the employer or the employees. 10

(d)  Anexpert is entitled to any information to which the workplace forum is
entitled and may inspect and copy any document.

10.  Establishment of co-ordinating and subsidiary workplace forums (section 82(2)(5))

(1)  Where an employer carries on or conducts two or more operations that are
independent of each other by reason of their size, function or organisation, the 15
constitution may provide for the establishment of a co-ordinating workplace
Jorum with jurisdiction over those matters mentioned in sections 84 and 86

that affect the employees generally and for the establishment of a subsidiary
workplace forum in each of the workplaces with jurisdiction over those matters
that affect only the employees in that workplace. 20

(2)  Where the employer has a workplace that is geographically dispersed and there
are matters that are of local interest rather than general interest, the constitution
may establish a co-ordinating workplace forum with general jurisdiction and

e ————

subsidiary workplace forums with local interest jurisdiction.
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1. Remuneration and allowances of members of governing body

The Minister, after consulting the Minister of Finance, must determine the remuneration
and allowances and any other terms and conditions of appointment of members of the
governing body.

2, Resignation and removal from office of member of governing body

(1) A member of the governing body may resign by giving notice to the governing
body.

2) The Minister, acting on the advice of NEDLAC, may remove a member of the
governing body from office for—
(a)  serious misconduct;
(b) incapacity; or
(c) being absent from three consecutive meetings of the governing body
without good cause or prior permission from the chairperson.

3. Vacancies in governing body

(1) Avacancy in the governing body exists whenever—
{a) a member’s term of office ends;

(b) a member’s resignation takes effect;

(c) a member is removed from office; or

20
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(d) a member dies.

The Minister must fill a vacancy in the governing body as soon as is practicable.
In the meantime, the Commission’s proceedings and decisions continue to be

valid.

If a vacancy—

(a) is owing to the end of a member’s term of office, the Minister may
reappoint the member, or appoint another person nominated by NEDLAC
in accordance with section 116(2) and (3);

(b)  is owing to any other cause, the Minister must appoint another person
nominated by NEDLAC in accorcdance with section 116(2) and (3) to
replace the member and serve the unexpired portion of the replaced

member’s term of office.

4. Proceedings of governing body

6]

@

The governing body must determine procedures for its meetings.

A quorum for a meeting of the governing body is three members of the governing

body. The quorum must include—

(a) one member who was nominated by those voting members of NEDLAC

who represent organised business;

(b) one member who was nominated by those voting members of NEDLAC

who represent organised labour; and

(c) one member who was nominated by those voting members of NEDLAC

who represent the State.
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(3)  Despite sub-item (2), a meeting of the governing body may be held in the absence tb)  the director’s esignation takes effect;

of any member representing organised business or organised labour or the State, (c)  the governing body removes the director from office; or

if those members have agreed to the meeting proceeding in the absence of

that member and to the issues which may be dealt with in the absence of that (d) the director dies.

Dembes 5 (4)  The governing body must appoint a director in accordance with the provisions of

section 118 as soon as practicable after the office of the director becomes vacant.

(4)  If the chairperson is absent from a meeting of the governing body, the members
present must elect one of themselves to preside at that meeting, and at that
meeting that member may exercise or perform any function of the chairperson.

6. Bank account

The governing body must open and maintain an account in the name of the Commission

with a bank registered in the Republic, or with another registered financial institution

(5) A defect or error in the appointment of a member of the Commission does not  oroved by the Ministe of Finance and, .

affect the validity of the Commission’s proceedings or decisions. 10
(a) deposit to that account any money that the Commission receives; and

I
|
5. Director of Commission ) 'r (b)  make all payments on behalf of the Commission from that account.

1 The director may resign by giving written notice to the governing body.
@ Y resign by giving g & Doty 7. Investment of surplus money

(2)  The governing body may remove the director from office for—

!
| .
' The governing body may resolve to invest any money that the Commission does not
l immediately require to meet current expenditure or contingencies—

|

i

(a)  serious misconduct; . | |
| {(a) on call or short-term deposit with any bank that meets the requirements

® fneapacty: 15 stated in item 6;

{c)  amaterial violation of the Commission’s code of conduct; or 1 (b)  if the Minister, with the concurrence of the Minister of Finance, gives

! written approval of the duration and other terms of the investment, in an
() et sbsent from three consecuve meetings of the governing body investment account with the Corporation for Public Deposits.

without good cause or prior permission from the chairperson.

8. Accounting and auditing
(3) A vacancy in the office of director exists whenever—

The Commission must, to the standards of generally accepted accounting practice,
(a)  the director reaches the age of 65; 2 rinciples and procedures—

f
i
1
|
s
|
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(a)  keep books and records of its income, expenditure, assets and liabilities;

(bj  as soon as practicable after the end of each financial year, prepare
financial statements, including at least a statement of income and
expenditure for the previous financial year and a balance sheet showing
its assets, liabilities and financial position as at the end of the previous
financial year; and

(c) each year, arrange for the Auditor-General to audit its books and records
of account and its financial statements.

9. Annual report

| ) As soon as practicable after the end of each financial year, the Commission must

provide the Minister with a teport concerning the activities and the financial

position of the Commission during the previous financial year.

2) The Minister must table the Commission’s annual report in Parliament within

14 days of receiving it from the Commission, but if Parliament is not in session
at that time, the Minister must table the report within 14 days of the beginning of

the next session of Parliament.

10

15
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SCHEDULE 4
DISPUTE RESOLUTION: FLOW DIAGRAMS

This Scheduls contains flow diagrams that provide guidelines to the procedufes for the
resolution of some of the more important disputes that may arise u.nder this Acf‘. This Schedule
is not part of this Act. It does not have the force of law. The ﬂow.)v d1ag'ra.ms are intended only to
provide assistance to those parties who may become involved in a dispute.

The flow diagrams do not indicate the rights that parties may have to seek urgent interim relief,
nor do they indicate the right of review or appeal that parties have to the .Labo?r Court o.r the
Labour Appeal Court in certain cases. This Act sets out the circumstances in which these rights

are available.

Awards and dsterminations by arbitrators are enforceable ultimately by the Labour Court.
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FLOW DIAGRAM 1
FREEDOM OF ASSOCIATION
CHAPTER Il (Section 9)
/DISPUTE - \
COMMISSION | counciL) |
\\L CONC'LIAT'ON—I /
v
| FAILURE TO RESOLVE -

A 4
| APPLICATION TO LABOUR COURT |
v

l ORDER I

FOOTNOTES:

1. This procedure is relevant to the interlpretation or application of Chapter II. For examf)le, If an employer
threatens to dismiss an employee unless the employee resigns from a trade union, that employee can
enforce the rights conferred by this chapter in terms of this procedure. If a trade union threatens to boycott

an employer, for example, because the employsr institutes proceedings against the union, the employer
can enforce its rights in the same way.

2. The dispute must be referred to a councit if the parties to the dispute fall within the council's registered
scope.
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FLOW DIAGRAM 2

ORGANISATIONAL RIGHTS
CHAPTER Ml {Section 21)

NOTIFICATION (1) I
30 DAYS

il

MEETING (2) RRSESES 5

NO AGREEMENT

[ FaLURE TO RESOLVE |

COLLECTIVE
AGREEMENT

ARBITRATION

i ey

89%5| DETERMINATION (3)

FOOTNOTES: . .

it i hts. The cont

i i that it intends to exercise organisational rig b

R i t[a::’e "3.'1%'23’3??2"1"( )?gglgg:gyneéleﬁf a registered trade union is sufficiently representati
gfnt\r;ey I'r‘\‘gt,ff\?t':e :r?\phyer that it seeks o exercise the right of access.

i ise of the organisational ri¢
j ing i jude a collective agreement on the exercise of it X
2. The cbject S b mee:r?tg :getgrg%gc\:’nion can elsct to exercise a right to sgllkebg gv:ar,r; hr:f::gt;\:i gﬂg
{f t?:re‘}::smrmi:gro%er“ the trade union elects not to strike, it cannot refer a disp
o the )

rights fo the Commission for a period of 12 months.

inati finition of a workpla
i therefore determinations about the de [
= ;I;\heereA;g:ascgr:‘t?t{ggrl\:‘sesso?mgu&:ﬁ:r? :gd the manner in which organisational rights are exercised.
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FLOW DIAGRAM 3

COLLECTIVE AGREEMENTS
CHAPTER Ill (Section 24)

DISPUTE ABOUT INTERPRETATION OR
APPLICATION OF COLLECTIVE
AGREEMENT

AGREED PROCEDURE \
INOPERATIVE OR ITS

AGREED CONCILIATION OPE

ED CONC FHUSTF!ATED Nya —] NOAGREED PROCEDURE |

) A
: [ commission '
| FAILURETO RESOLVE |

y
L I CONCILIATION l

AGREED ARBITRATION

PROCEDURE

! | FALURE TO' RESOLVE |

l AWARD |

I ARBITRATION I
I AWARD l
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FLOW DIAGRAM 4

COLLECTIVE AGREEMENTS

(Agency Shop and Closed Shop Agreements)

CHAPTER Iil (Section 24 (6) AND (7))

[ DisPUTE (1) |

[ commISSION |

:

[ CONCILIATION |

[ FAILURE TO RESOLVE |

L ARBITRATION |

y

| AWARD (2) I

FOOTNOTES:
hop agreeme
oced! tion or application of closed shop and agency s
1. This uref'?haebgnmg&a?r:grgta |uct fr%?n wa(l;es in terms of tho;e al re:‘;negés r:free}rg‘s’e‘g
For example, 1 0 o ose referred to in sections 25(3)(d) or 26(3)(d), that dispue may be referred 1o
pcuommisslgtﬁ e[;mmlssal disputes involving closed shops are dealt with in Chapter

No. 11.
2. Section 24(7) confers

a limited right of appeal to the Labour Court against some awa
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FLOW DIAGRAM 5

COUNCILS
(Admission of Parties)

CHAPTER lil (Section 56)

| ADMISSION TO COUNGIL [ ADMISSION REFUSED

o At L L

APPLICATION FOR ADMISSION
~si e - — = 90 DAYS

e

NOTIFICATION OF REFUSAL
OF ADMISSION

in o TR
b 5 e

REASONS FOR REFUSAL |

APPLICATION TO
LABOUR COURT

I ORDER I
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FLOW DIAGRAM 6

' STRIKES & LOCK-OUTS

(Not in compliance with the Act)

CHAPTER IV (Section 68)

STRIKE OR LOCK-OUT ALLEGEDLY
NOT IN CONFORMITY WITH ACT

S

48 HOURS
| NOTICE (1)

y .
["APPLICATION TO LABOUR COURT o

[ ORDER (2) |

FOOTNOTES:

! i i i ith i i s be permitted in the circumstances speci
. rement is dealt with in s68(2). Shorter notice may be p C 3
1 ?;\ht?'lgtogec‘:tirgr?}j Il\lotice is not required if the employees are engaged in an essentlal service or a maintena!

service.
2. The orders that the Labour Court may grant include restraining orders and an arder for the paymen
compensation.
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FLOW DIAGRAM 7
PICKETING :
CHAPTER IV (Section 69)

/ REQUEST TO COMMISSION \

AGREEMENT [ NOAGREEMENT |

No. 16861 243

GOVERNMENT GAZETTE, 13 DECEMBER 1895
Act No. 66, 1995

LABOUR RELATIONS ACT, 1995

pispute Resolution: Flow Diagrams

FLOW DIAGRAM 8

ESSENTIAL SERVICES

(Dispute of interest in essential service)

CHAPTER IV (Section 74)

DISPUTE (1)

[ peTERMINATION |

OR ALLEGATION THAT EFFECTIVE USE /

ALLEGED MATERIAL BREACH

OF THE RIGHT TO PICKET IS BEING
UNDERMINED

I COMMISSION l

I CONCILIATION I

[ FAILURE TO RESOLVE |

| LABOUR COURT |

A
l ORDER I

|
z

[ counciL@) |

[ COMMISSION |

[ CONCILIATION |

[ FAILURE TO RESOLVE |

[ ARBITRATION |

I AWA;=!D 3) I

FOOTNOTES:
for example, include a dispute about wages. Because
sae s65(1)(d)) any party may refer the dispute

1. Adispute of interest in an essential service may,
employees may not strike and employers may not lock out
to a council or the commission.

2. The dispute must be referred to a council if the parties to the dispute fall within the council's registered
scope.

3. In the case of an award that binds the State and that has financial implications, special Parliamentary
procadures are prescribed (see s74(5) to .
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FLOW DIAGRAM 2 FLOW DIAGRAM 10

WORKPLACE FORUM (1) . UNFAIR DISMISSAL (1)

(Joint Decision Making) (Automatically Unfair Reasons)

CHAPTER V (Section 86) : CHAPTER VIl ( Section 191)

[ PRoPOSAL l : RN PR :
] . DISMISSAL THAT IS ALLEGED TO BE
AUTOMATICALLY UNFAIR (1)

L consuumonj

t - O,

S

CONSENSUS ARBITRATION IN TERMS u———| N 3
OF AGREED PROCEDURE DETOEee ’
| '
: REFERRAL TO !
I AWARD I COMMISSION o]

1 |

I CONCILIATION | i

y
L FAILURE TO RESOLVE l l

.J, ; | ORDER ]
Al

RBITRATION I

y
| LABOUR COURT |

! | FOOTNOTES:

I AWARD I ' 1. Examples of dismissals that are automatically unfair include dismissal for participation in a protected st[ikg
dismissal on account of pregnancy and dismissal that amounts to an act of discriminatiot

2. The time limit is designed to ensure that disputes are dealt with as soon as possible. Condonation can b
granted of there is good cause to do so.
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FLOW DIAGRAM 11

UNFAIR DISMISSAL (2) '
(Strikes and reasons related to closed shops)
CHAPTER VIl (Section 191)

i

i T
&

[ counclL |

| FAILURE TO RESOLVE |

h 4
| REFERRAL TO LABOUR COURT |

[ LABOUR GOURT |

I ORDER I

FOOTNOTES:

1. The time limit is designed to ensure that disputes are dealt with as soon as possible. Condonation can be '
granted if there is good cause to do so.

A DISMISSAL FOR PARTICIPATIONIN >
| UNPROTECTED STRIKE OR FOR REASONS [ .
CONNECTED WITH CLOSED SHOPS (il 00AYS (1 |
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FLOW DIAGRAM 12

UNFAIR DISMISSAL (3)
(Misconduct / Incapacity)

CHAPTER VIl (Section 191)

DISMISSAL FOR REASONS RELATING [
TO CONDUCT OR CAPACITY (1)
§ DisPuTE

CONCILIATION

30 DAYS (

COMMISSIO!

- = 3 ‘=53 ry pe
¥ FAILURE TO RESOLVE |

30 DAYE

REFERRAL TO ARBITRATION

" 14 DAYE

FOOTNOTES:

1. Dismissal for misconduct and incapacity is dealt with in the Code of Good Practice: Dismissi
Schedule 8.

2. The time limit is designed to ensure that disputes are dealt with as soon as possible. Condonation cé
granted if there is good cause to do so.
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L

[ DISMISSAL FOR OPERATIONAL
REQUIREMENTS

FLOW DIAGRAM 13

UNFAIR DISMISSAL (4)

(Operational requirements)

CHAPTER VIli (Section 191)

H 10y
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FLOW DIAGRAM 14

UNFAIR LABOUR PRACTICE

SCHEDULE 7 (Iltem 2)

{1

B

COUNCIL [ coMMISSION |

CONCILIATION /

3
| [ FAILURE TO RESOLVE _|

— e

[ DISCRIMINATION | [ OTHER ULPS (1) |

| REFERRAL TO REFERRAL TO
| L ABOUR COURT ARBITRATION
| [ LABOUR COURT |

| ‘

i ORDER

FOOTNOTES:

1. Other unair labour practices include unfair conduct by the employer relating to promotion/demotion, training
or the provision of benefits, unfair sus?ension, the failure to reinstate or re-employ an employee in terms

of any agreement (see ltem 2, Schedule 7).
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SCHEDULE 5
AMENDMENT OF LAWS

1. Amendment of section 1 of Basic Conditions of Employment Act

Sectif)n? of the Basic Conditions of Employment Act is hereby amended by the
substitution for subsection (3) of the following section—

“(2) The Mines and Works Act, 1956 (Act No. 27 of 1956), the Wage Act, 1957
(Act No. 5 of 1957), the Manpower Training Act, 1981 (Act No. 56 of 1981) and
the Labour Relations Act, 1995, as well as any matter regulated under any of
them inrespect of an employee, shall not be affected by this Act, but this Act shall
apply in respect of any such employee in so far as a provision thereof provides for

any matter which is not regulated by or under any of the said Acts in respect of
such employee.”.

2. Amendment of section 35 of Occupational Health and Safi:ty Act, 1993

Section 35 of the Occupational Health and Safety Act, 1993 (Act No. 85 of 1993), is
hereby amended— ,

(a) by the substitution for the words “industrial court”, wherever they occur

in subsection (3), of the words “Labour Court”’; and

(b) by the substitution for subsection (4) of the following subsection—

3. o

*“(4) Any person who wishes to appeal in terms of subsection (3),
shall within 60 days after the chief inspector’s decision was given,
lodge the appeal with the registrar of the Labour Court in accordance

with the Labour Relations Act, 1995, and the rules of the Labour
Court.”.
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Number and year of law

SCHEDULE 6

LAWS REPEALED BY SECTION 212

Short title

Extent of repeal

Act No. 28 of 195€¢
Act No. 41 of 1959
Act No. 18 of 1961
Act No. 43 of 1966
Act No. 61 of 1966
Act No. 104 of 1967
Act No. 21 of 197G
Act No. 94 of 1979
Act No. 95 of 1980
Act No. 57 of 1981
Act No. 51 of 1982
Act No. 2 of 1983
Act No. 81 of 1984
Act No. 83 of 1988
Act No. 9 of 1991
Act No. 129 of 1953
Act No. 146 of 1993
Act No. 147 of 1993
Act No. 50 of 1994

Proclamation No. 105
of 1994

Proclamation No. 128
of 1994

Proclamation No. 134
of 1994

Labour Relations Act, 1956
Industrial Conciliation Amendment Act, 1959
Industrial Conciliation Amendment Act, 1961

Industrial Conciliation Amendment Act, 1966

Industrial Conciliation Further Amendment Act, 1966

Industrial Conciliation Amendment Act, 1967
Industrial Conciliation Amendment Act, 1970
Industrial Conciliation Amendment Act, 1979
Industrial Conciliation Amendment Act, 1980
Labour Relations Amendment Act, 1981
Labour Relations Amendment Act, 1982
Labour Relations Amendment Act, 1983
Labour Relations Amendment Act, 1984
Labour Relations Amendment Act, 1988
Labour Relations Amendment Act, 1991
General Law Third Amendment Act, 1993
Education Labour Relations Act, 1993
Agricultural Labour Act, 1993

Agricultural Labour Amendment Act, 1994
Public Service Labour Relations Act, 1994

Education Labour Relations Act, Amendment
Proclamation, 1994

The whole
The whole
The whole
The whole
The whole
The whole
The whole
The whole
The whole
The whole
The whole
The whole
The whole
The whole
The whole
Section 9 only
The whole
Chapter 1 only
Section 1 only
The whole
The whole except
section 6

Sections 1 and 2 only

South African Police Service Labour Relations Regulations, The whole

1995
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- SCHEDULE 7
yITU O TRANSITIONAL ARRANGEMENTS

PART A—DEFINITIONS FOR THIS SCHEDULE

L Definitions for this Schedule

| In this Schedule, unless the context otherwise indicates—

“Agricultural Labour Act” means the Agricultural Labour Act, 1993 (Act
No. 147 of 1993);

“Education Labour Relations Act” means the Education Labour Relations
b " Act, 1993 (Act No. 146 of 1993);

“Education Labour Relations Council” means the council established by
section 6(1) of the Education Labour Relations Act;

“Labour Relations Act” means the Labour Relations Act, 1955 (Act No. 28 of
1956);

“labour relations laws” means the Labour Relations Act, the Education Labour
Relations Act, Chapter 1 of the Agricultural Labour Act and the Public Service
Labour Relations Act;

L)

“National Negotiating Forum” means the National Negotiating Forum
established for the South African Police Service by the South African Police
Service Labour Relations Regulations, 1995;

“pending” means pending immediately before this Act comes into operation;
““public service” does not include the education sector;

“Public Service Bargaining Council” means the bargaining council referred to
in section 5(1) of the Public Service Labour Relations Act;

;| “Public Service Labour Relations Act” means the Public Service Labour
' Relations Act, 1994 (promulgated by Proclamation No. 1035 of 1994);

15
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“registrar” means the registrar of labour relations designated in terms of

section 108; and

“trade union” includes an employee organisation.

PART B—UNFAIR LABOUR PRACTICES

2. Residual unfair labour practices

)

@

For the purposes of this item, an unfair labour practice means any unfair act or

omission that arises between an employer and an employee, involving—

tion, either directly or indirectly, against an
ground, including, but not limited to race,
ial origin, colour, sexual orientation, age, |

(a) the unfair discrimi
employee on any arbi
gender, sex, ethmic or s
disability, religion, consciece, belief, political opinion, culture, lan- |

guage, maritai status or faMIXresponsibiﬁty;

(b)  theunfair conduct of the employer relating to the promotion, demotion or
training of an employee or relating to the provision of benefits to an
employee;

(c)  the unfair suspension of an employee or any other disciplinary action
short of dismissal in respect of an employee;

(dy  the failure or refusal of an employer to reinstate or re-employ a former
employee in terms of any agreement.

For the purposes of sub-itsm (1)(a)—

(a) “employee” includes ap applicant for employment;

(b) an employer is not preveqted from adopting or implementing employ-
ment policies and practicey that are designed to achieve the adequate
protection and advancement of persons or groups or categories of persons
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disadvantaged by unfair discrimination, in order to enable their full and
equal enjoyigent of all rights and freedoms; and
fc)  any discriminatjon based on an inherent requirement of the particular job
does not constitite unfair discrimination.
3 Disputes about unfair labour practices’s
(1) Any party may refer a dispute about an alleged unfair labour practice in writing
to—
fa)  acouncil, if the parties to the dispute fall within the registered scope of
that council; or
{b) the Commission, if no council has jurisdiction.
(2)  The party who refers the dispute must satisfy the council or the Commission that
a copy of the referral has been served on all the other parties to the dispute.
3) The council or the Commission must attempt to resolve the dispute through
conciliation.
4) If the dispute remains nnresolved—

P Pk 59|

(a)  any phgty to the dispute, if the dispute is about an act or omission referred
to in item 2(1)(a), may refer the dispute to the Labour Court for
adjudication;

{b)  any party to the dispute, if the dispute is about an act or omission referred

55,

See flow diagram No. 14 in Schedule 4.
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to in item 2(1)(b), (c) or (d), may request that the dispute be resolved
through arbitration.

4. Powers of Labour Court and Commission

The Labour Court has the power to determine any dispute that has beer referred

v i ing, b t limited to
toit in terms of item 3 on terms it deems reasonable, including, but not lim X
the ordering of reinstatement or compensation.

(2)  The arbitrator has the power to determine any dispute that has been referred to it

in terms of item 3 on reasonable terms.

DE UNIONS

PROVISIONS CONCERNING EXISTING TRA y

I;:ZL\I\II:EL((:)YERS’ ORGANISATIONS, INDUSTRIAL COUNCILS AND
CONCILIATION BOARDS

5. Existing registered trade unions and employers’ organisations

A trade union or employers’ organisation registered in terms of the labour

i S
relations laws immediately before the commenceXgent of this Act is deefned to be R

aregistered trade union or registered employers’ orjanisation under this Act and

6]

/L 15

continues to be a body corporate.

As soon as practicable after the commencement of this Act, the registrar must

@

enter—

the name of the trade union in the register of trade unions;

(a)
(b)  the name of the employers’ organisation iu the register of employers’

organisations.




256

No. 16861

GOVERNMENT GAZETTE, 13 DECEMBER 1995

ActNo. 66, 1995

LABOUR RELATIONS ACT, 1995
Transitional Arrangements
’ s5

3)

“

&)

(©)

O]

®

A trade union or employers’ organisation whose name has been entered in the
appropriate register must be issued with a new certificate of registration.

If any provision of the constitution of the trade union or employers’ organisation
does not comply with the requirements of section 95, the registrar may direct
that trade union or employers’ organisation, in writing, to rectify its constitution
and submit it to the registrar within a period specified in the direction, which
period may not be shorter than three months.

If a trade union or employers’ organisation fails to comply with a direction issued
to it in terms of sub-item (4), the registrar must notify the trade umion or
employers’ organisation that cancellation of its registration is being considered
because of the failure, and give the trade union or employers’ organisation an
opportunity to show cause why its registration should not be cancelled within 30
days of the notice.

If, when the 30-day period. expires, the relevant trade union or employers’
organisation has not shown cause why its registration should not be cancelled,
the registrar must cancel the registration of that trade union or employers’,
organisation by removing its name from the appropriate register or take other
lesser steps that are appropriate and not inconsistent with this Act.

The registrar must notify the relevant trade union or employers’ organisation
whether the registration of the trade union or employers’ organisation has been
cancelled.

Cancellation in terms of sub-item (6) takes effect—

(a)  if the trade union or the employers’ organisation has failed, within the
time contemplated in section 111(3), to appeal to the Labour Court
against the cancellation, when that period expires; or

10
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6.

Pending ap

(b)  if the trade union or the employers’ organisation has lodged an appeal,

when the decision of the registrar has been confirmed by the Labour

Court.

plications by trade unions or employers’ organisations for registration,

variation of scope, alteration of constitution or name

¢y

@

3

@

A;ny pending application in terms of the labour relations laws fo.r the registration,
variation of scope of registration or alteration of the constitution or name of a
trade union or an employers’ organisation must be dealt with by the registrar as
if the application had been made in terms of this Act.

The registrar appointed in terms of the Public Service Lahour Relations Act and
the secretary of the Education Labour Relations Council appointed in terms of
the Education Labour Relations Act must forward any pending application

referred to in sub-item (1) to the registrar.

In any pending appeal in terms of section 16 of the Labour Relatio?s Act orin
terms of section 11 of the Education Labour Relations Act or in terms of
section 11 of the Public Service Labour Relations Act, the Minister or the
registrar of the industrial court or the registrar of the Supreme Court, as ,tlfe case
may be, must refer the matter back tc the registrar who must deal with the
application as if it were an application made in terms of this Act.

When dealing with any application referred to in sub-item (1) or (2), the

registrar—

(@)  may condone any technical non-compliance with the provisions of this
Act; and

(b) mlay require the applicant to amend its application within 60 days in order

to comply with the provisions of #his Act.
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bargaining council has been cancelled.
(1)  An industrial council registered in terms of the Labour Relations Act
< e immediately befre the commencement of this Act is deemed to be a bargaining (8)  Cancellation in terms of sub-item (6) takes effect—
;ﬂ‘\:v o \ W Epni, IS HEY 67 ! Contimmics o be a body corporate. { (a)  if the bargaining council has failed, within the time contemplated in
5 6 section 111(3), to appeal to the Labour Court against the cancellation,
L RTEtA (2)  As soon as practicable after the commencement of this Act, the registrar must 5 when that period expires; or
' Dok enter the name of the bargaining council in the register of councils. o
2 4(2/-,1!4\% (b) if the bargaining council has lodged an appeal, whzn the decision of the
! 3) A bargaining council whose name has been entered in the register of councils registrar has been confirmed by the Labour Court.
I must be issued with a certificate of registration.
8. Pending applications by industrial councils for registration and variation of scope
@) If any provision of the constitution of a bargaining council does not comply with i
the requirements of section 30, the registrar may direct the bargaining council, 10 (1)  Any pending application for the registration or the variation of the scope of
in writing, to rectify its constitution and submit it to the registrar within a period registration of an industrial council in terms of the Labour Relations Act must be
specified in the direction, which period may not be shorter than three months. ¥ dealt with as if it were an application made in terms of this Act.
g
(5)  If a bargaining council fails to comply with a direction issued to it in terms of (2)  Inany pending appeal in terms of section 16 of the Labour Relations Act against A
sub-item (4), the registrar must notify the bargaining council that cancellation of i the refusal to register an A "Ei\‘lsmal' council, the Minister or the registrar of the
its registration is being considered because of the failure, and give the bargaining 15 Supreme Courf, hmu'gt Tefer tie tatter to the registrar of labour relations who must
council an opportunity to show cause why its registration should not be cancelled ; consider the application anew as if it were an application for registration made in
within 30 days of the notice. i terms of this Act.
el (6) If, when the 30-day period expires, the bargaining council has not shown cause l (3)  When dealing with the application referred to in sub-item (1) or (2), the registrar
p . why its registration should not be cancelled, the registrar must cancel the : may—
= registration of that bargaining council by removing its name from the register of 20
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councils or take other lesser steps that are appropriate and not inconsistent with
this Act.
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Sh

The registrar must notify the bargaining council whether the registration of the

(a)  require the applicant to amend its application within 60 days in order to
comply with the provisions of this Act; and

(b)  condone technical non-compliance with the provisions of this Act.

G Q3R CeTTie it b 2‘4'“#’3
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9. Pending applications by industrial councils for alteration of constitution or name

The provisions in item 6 apply, read with the changes required by the context, to any
pending application for the alteration of the constitution or the name of an industrial
council in terms of the Labour Relations Act.

10.  Pending applications for admission of parties to industrial councils

(1) Any pending application for admission of a party to an industrial council in terms
of section 21A of the Labour Relations Act must be dealt with by the industrial

council as if it were an application made in terms of this Act.

(2)  Any pending appeal before the industrial court against a decision of an industrial
council in terms of section 21A of the Labour Relations Act must be dealt with by
the industrial court as if the application had been made for admission as a party

to a bargaining council ir terms of this Act.

3 An appeal against a decision of an industrial council as contemplated in
section 21A of the Labour Relations Act may, despite the repeal of that Act, be
instituted after the commencement of this Act, and must be heard by the Labour
Court and dealt with as if the applicaticn for admission had been made in terms

of this Act.

11.  Pending applications to wind up and cancel registration of trade unions, employers’
organisations and industrial councils

Any pending application to wind up or to cancel the registration of a trade union,
employers’ organisation or industrial council registered in terms of any labour relations
law must be dealt with by the registrar as if the labour relations laws had not been
repealed.

12.  Existing agreements and awards of industrial councils and conciliation boards

@)

Any agreement promulgafied in terms of section 48, and any award made in terms
of section 50, of the Labouy, Relations Act and in force immediately before the
ains in force for a period of 18 months after the

i

commencement of this Act

59\ e ¢1u L
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commencement of this Act or until the expiry of that agreement, whichever is the
shorter period, \as if that Act had not been repealed.

ol frgpelal Ge7sie ronae Ladd Z%’]-rﬁr]d\g

(2)  An agreement promulgated in terms of section 12 of the Education Labour
Relations Act and in force immediately before the commencement of this Act
remains in force for a period of 18 months after the commencement of this Act or
until the expiry of that agreement, whichever is the shorter period, as if the
provisions of that Act had not been repealed.

Despite the provisions of sub-item (1), an agreement referred to in
section 24(1)(x) of the Labour Relations Act that is in force immediately before
the commencement of this Act will be deemed to be a closed shop agreement
concluded in compliance with section 26 of this Act except that—

3

the requirements in section 26(3)(d) and section 98(2)(b)(ii) become
applicable at the commencement of the next financial year of the trade

union party to the agreement; and

(a)

the commencement date of the closed shop agreement shall be deemed to

(b)
be the commencement date of this Act.

Any pending request for the promulgation of an agreement in terms of section 48

4) .
of the Labour Relations Act must be dealt with as if the Labour Relations Act had

not been repealed.

Any request made before the expiry of six months after the commencement of
this Act for the promulgation of an agreement entered into before the
commencement of this Act must be dealt with as if the Labour Relations Act had

&)

not been repealed. .

EA-D) Tl 1397 [00 Cemmi 180, Detd 0] GE1T
’ 29|27 |9y _ .

(6)  Any pending application for an exemption from an agreement promulgated in .

terms of section 48 of the Labour Relations Act must be dealt with as if the"_

Labour Relations Act had not been repealed.
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i ' N
icati i i es to the
13.  Existing agreements including recognition agreements application of the agreement as contemplated in section 24(1), the parti

agreement must attempt to agree a procedure as soon as practicable after the

i i commencement of this Act.
(1)  For the purposes of this section, an agreement—

. . (5)  An existing non-statutory agengy shop or closed shop agreement is not binding
(@) includes a recognition agreement; unless the agreement complies wigh the provisions of sections 25 or 26 of this Act
. . . 1 encement
(6)  excludes an agreement promulgated in terms of section 48 of the Labour respectively. This provision becomgs effective 180 days after the comm <,
ﬂm = [ Relations Act or-seetion12-of-the-Education.Labour.Relations-Aeti—— 5 of this Act.
A KL [ 2faye,
(c) means an agreement about terms and conditions of employment or any PART D—MATTERS CONCERNING PUBLIC SERVICE
other matter of mutual interest entered into between one or more
registered trade unions, on the one hand, and on the other hand— 1 14.  Public Service Bargaining Council
(i) one or more employers; | (1)  The Public Service Bargaining Council will continue to exist, subject to item 20.
(ii) one or more registered employers’ organisations; or 10 ! (2)  The departmental and provincial chambers of the Public Service Bargaining

Council will continue to exist, subject to item 20.

" et one o more s enploers Within 30 days after the commencement of ¢his Act, the chambers of the Public

Service Bargaining Council must furnish the registrar with copies of their

constitutions signed by their authorised representatives.

organisations. { 3

(2)  Any agreement that was in force immediately before the commencement of #his § ‘

Act is deemed to be a collective agreement concluded in terms of this Act. | (4)  The constitutions of the charpbers of the Public Service Bargaining Coul-lc.ll, are
deemed to be in compliance with section 30, However, where any provision of
the constitution of a chamber does not comply with the requirements of section
30, the registrar may direct the chamber to rectify its constitution and re-submit
the rectified constitution within the period specified in the direction, which period

(3)  Any registered trade union that is party to an agreement referred to in 15 !
sub-items (1) and (2) in terms of which that trade union was recognised for the
purposes of collective bargaining is entitled to the organisational rights conferred
by sections 11 to 16 of Chapter III and in respect of employees that it represents | .

; 3) ¥f a chamber fails to comply with a direction issued to it in terms of sub-item (5),

may not be shorter than three months.

in terms of the agreement, for so long as the frade union remains recognised in
terms of the agreement as the collective bargaining agent of those employees. 2 the registrar must—

(a) determine the amendments to the constitution in order to meet the

(C)) If the parties to an agreement referred to in subsection (1) or (2) have not
provided for a procedure to resolve any dispute about the interpretation or !
, (b) send a certified copy of the constitution to the chamber.

requirements of section 30; and
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A chamber of the Public Service Bargaining Council must deal with any pending
application for admission of a party to it in terms of section 10 of the Public
Service Labour Relations Act as if the application had been made in terms of this
Act.

Any pending appeal before the industrial court or an arbitrator against a decision
of the Public Service Bargaining Council in terms of section 10 of the Public
Service Labour Relations Act must, despite the repeal of any of the labour
relations laws, be dealt with by the industrial court or arbitrator as if the
application had been made in terms of #his Act.

Despite the repeal of the Public Service Labour Relations Act, an appeal in terms
of section 10 of that Act against a decision of a chamber of the Public Service
Bargaining Council may be instituted after the commencement of this Act and
must be heard by the Labour Court and dealt with as if the application had been
made in terms of this Act.

Collective agreements in the public service

The following provisions, read with the changes required by the context, of the Public
Service Labour Relations Act, despite the repeal of that Act, will have the effect and
status of a collective agreement binding on the State, the parties to the chambers of the

Public

Service Bargaining Council and all employees in the public service—

(a) - section 1 for the purposes of this item unless the context otherwise
indicates;

(b)  section 4(10),
{c)  section 5(2), (3), (4)(a) and (5);

(d)  section7;

(e) section 8, except that the reference to section 5(1) should be a reference
to itern 14(1);

15]

%
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section 9(3);
section 10(4) and (5);

section 12;

section 13, except that the reference to agreements should be a reference
to collective agreements including the collective agreement contemplated

in this item;
sections 14, 15 and 16(2);

section 17, except that the following subsection must be substituted for
subsection (4)(b)— '

“If the application of a trade union for recognition is refused, the

trade union, within 90 days of the notice of the refusal, may refer

the dispute to arbitration.”; and

section 18, except that—

(i) the following subsection must be substituted for sub-

section (10)(a)—

“ An employee who or the employee organisation which in terms
of subsection (1) has declared a dispute, requested that a
conciliation board be established and submitted the completed
prescribed form, may refer the dispute to arbitration of to the
Labour Court in terms of the provisions of this Act and, in
respect of adispute not contemplated by this Act, to any other-

court if—
(i) ameeting of a conciliation board is not convened as

contemplated in subsection (3);

(i) the head of department concerned fails to request
the appointment of a chairperson in terms of

subsection (5);
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16.

(iii) where applicable, the Commission fails to appoint a
chairperson of the conciliation board in terms of
subsection (5);

(iv) the parties involved in the conciliation board have

failed to agree to extend the period of office of the

conciiiation board in terms of subsection (7) until a

settlement is reached;

(v) the conciliation board does not succeed in settling
the dispute within the period contemplated in
subsection (7); or

(vi) the parties to the dispute agree that they will not be
able to settle the dispute and submit written proof
thereof to the Commission or relevant court.”; and

(ii) any reference to the Department of Labour should be a reference to
the Commission.

Education Labour Relations Council

5]

@

©)

The Ecucation Labour Relations Council will continue to exist, subject to
item 20.

The registered scope of the Education Labour Relations Council is the State and
those employees in respect of which the Educators’ Employment Act, 1994
(Proclamation No. 138 of 1994), applies.

Within 30 days after the commencement of this Act, the Education Labour
Relations Council must furnish the registrar with a copy of its constitution
signed by its authorised representatives, and with the other information or
documentation.

10
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The constitution agreed on between the parties to the Education Labour Relations
Council is deemed to be in compliance with this Act: However, where any
provision of the constitution does not comply with the requiremfants of
section 30, the registrar may direct the Council to rectify its constitution and
re-submit the rectified constitution within the period specified in the direction,
which period may not be shorter than three months.

If the Education Labour Relations Council fails to comply with a direction issued

to it in terms of sub-item (3), the registrar must—

(a)  determine the amendments to the constitution in order to meet the

requirements of section 30; and

(b) send a certified copy of the constitution to the Council.

The Education Labour Relations Council must deal with any pending application
for admission to it in terms of the Education Labour Relations Act as if the

application had been made in terms of this Act.

Any pending appeal before the industrial court or an arbitrator against a decision
of the Education Labour Relations Council must, despite the repeal of any of the
labour relations laws, be dealt with by the industrial court or arbitrator as if the

application had been made in terms of this Act.

Despite the repeal of the Education Labour Relations Act, any appeal against a
decision of the Education Labour Relations Council may be instituted after the
commencement of this Act and must be heard by the Labour Court and dealt with
as if the application had been made in terms of this Act.

Education sector collective agreements

The following provisions, read with the changes required by the context, of the
Education Labour Relations Act, despite the repeal of that Act, will have the effect and
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status of a collective agreement binding on the State, the parties to the Education Labour
Relations Council and all employees within registered scope—

(a) section 6(2) and (3);

(b) section 8(3), (4) and (5)(a);

(c) section 10(3) and (4);

(d) section 12(1) to (4), except that the disputes referred to in subsections (2)
and (4) may be referred to arbitration only; and

(e) section 13 and section 14(2).

18.  Negotiating Forums in South African Police Service

&y
3]

The National Negotiating Forum will continue to exist subject to item 20.

The registered scope of the National Negotiating Forum is the State and those
employees in respect of whom the South African Police Service Rationalisation
Proclamation, 1995 and the Act contemplated in section 214 of the Constitution
applies.

(3)  Within fourteen days of the commencement of this Act, or signing of its
constitution by its authorised representatives, whichever is the later, the National
Negotiating Forum must furnish the registrar with a copy of its constitution
signed by its authorised representatives, and with the other information or

documentation.

(4)  The constitution agreed to by the National Negotiating Forum is deemed to be in
compliance with this Act. However where any provision of the constitution does
not comply with the requirements of section 30, the registrar may direct the
National Negotiating Forum to rectify its constitution and re-submit the rectified

constitution within fourteen days.

&)

The National Commissioner of the South African Police Service must deal with
any pending application for registration and recognition in terms of the South

20
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African Police Service Labour Regulations as if the application had been made in

terms of this Act

Police Service

Loowor b N . dwith
The provisions of the South African Police Servicea‘f Employment chllllauons., rtaa
; d by the context, despite the repeal of those regulations, will have the
the National

Collective agreement in South African

the changes requires - o
effect and status of a collective agreement binding on the State, the parties to

Negotiating Forum and all the employees within its registered scope.

Consequences for public service bargaining institutions when Public Service

Co-ordinating Bargaining Council is established

‘When the Public Service Co-ordinating Bargaining Council is established in terms of

item 2 of Schedule 1—

the Public Service Bargaining Council and its chamber at central level

(a)

will cease to exist; and

the following chambers of the former Public Service Bargaining Council
exist as juristic persons, despite paragraph (a), namely—

(b)

will continue to

(i) the chamber for each department, which will be deemed to be a
bargaining council that has been established under section 37(3)(a)

of this Act for that department;

ncial administration, which will be

(ii) the chamber for each provi
has been established under

deemed to be a bargaining council that
section 37(3)(a) for that provincial administration; and

the Education Labour Relations Council will be deemed to be a

(c) . .
bargaining council that has been established in terms of section 37(3)(b)

of this Act for the education sector;
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(d)  the National Negotiating Forum will be deemed to be a bargaining
council that has been established in terms of section 37(3)(b) of this Act
for the South African Police Service.

PART E—DISPUTES AND COURTS

21.  Disputes arising before commencement of this Act

6]

2

3

200, bosy
22.

1

@

Courts

Any dispute contemplated in the labour relations laws that arose before the
commencement of this Acr must be dealt with as if those laws had not been
repealed.

Despite subsection (1), a strike or lock-out that commences after this Act comes
into operation will be dealt with in terms of zhis Act. This rule applies even if the
dispute giving rise to the strike or lock-out arose before this Act comes into
operation.

For the purposes of a strike or lock-out referred to in sub-item (2), compliance
with section 65(1)(d) of the Labour Relations Act, section 19( 1)() of the Public
Service Labour Relations Act and section 15(1)() of the Education Labour
Relations Act will be deemed to be compliance with section 64(1)(a) of this Act.

LR | EY R A s TR YRR B v | z(]uz?]a,q,

In any pending dispute in respect of which the industrial court or the agricultural
labour court had jurisdiction and in respect of which proceedings had not been
instituted before the commencement of this Act, proceedings must be instituted in
the industrial court or agricultural labour court (as the case may be) and dealt
with as if the labour relations laws had not been repealed. The industrial court or
the agricultural labour court may perform or exercise any of the functions and
powers that it had in terms of the labour relations laws when it determines the
dispute.

Any dispute in respect of which proceedings were pending in the industrial court
or the agricultural labour court must be proceeded with as if the labour relations
laws had not been repealed.

15

ST

20

25

|

W GOVERNMENT GAZETTE, 13 DECEMBER 1995

No. 16861 271

LABOUR RELATIONS ACT, 1995 Act No. 66, 1995

Transitional Arrangements

523

£ Y h) ;
‘naLalYl el e lae I¢
Q-8 kT Rnale

3

@

&)

O, (S ev} K”a‘.‘}ﬁ'(. G195, ¢

. LA Zt‘ﬂ\i"l"\%

g RIS S Gt
Any pending appeal before the Labour Appeal Court established by section 17A
of the Labour Relations Act must be dealt with by the Labour Appeal Court as if

the labour relations laws had not been repealed.

Any pending appeal from a decision of that Labour Appeal Court or any appeal
to the Appellate Division from a decision of the Labour Appeal Court in terms of
section 17C and seciion 64 of the Labour Relations Act must be dealt with as if
the labour relations laws had not been repealed.

Any appeal from 2 decision of the industrial court or the agrgggl?.lral labour court
in terms of sub-item (1) or (2), must be madez to the Laboul.'ACourt estabhshc?d by
section ‘1~Sl of this Act, and that Labourﬂﬁourt raust deal with the appeal as if the

labour relations laws had not been repealed. A
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Continuation of existing pension rights of staff members of Commission upon

assuming employment

8y

Any staff member of the Commission who, immediately before assu@ng
employment with the Commission, is a member of the Government Serv-lce
Pension Fund, the Temporary Employees Pension Fund or any other pension
fund or scheme administered by the Department of Finance (hereinafter referred

to as an officer or employee), may upon assurming that employment—

(a)  choose to remain a member of that pension fund, and from the. (liate of
exercising the choice, the officer or employee, despite the provisions of
any other law, will be deemed to be a dormant member of the relevant
pension fund within the contemplation of section 15(1)(a) of the General
Pensions Act, 1979 (Act No. 29 of 1979);

(b)  request to become a member of the Associated Institutions Pension Fund
established under the Associated Institutions Pension Fund Act, 1963
(Act No.41 of 1963), as if the Commission had been declared an
associated institution under section 4 of that Act; or
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{c)  request to become a member of any other pension fund registered under Seladfo. 8 ow 10 nstRe
the Pension Funds Act, 1956 (Act No. 24 of 1956). Eornia) b 30N 2l mez
v
(2)  In the case where an officer or employee becomes a member of a fund after
making a request in terms of sub-item (1)() or (c)—
(a)  the pension fund of which the officer or employee was a member (“the 5 '
. . \
| former fund”) must transfer to the pension fund of which the officer or -

employee becomes a member of (“the new fund”") an amount equal to the
funding level of the former fund multiplied by its actuarial liability in
respect of that officer or employee at the date the officer or employee
assumes office with the Commission, increased by the amount of interest 10 ’ .
calculated on that amount at the prime rate of interest from the date when
employment with the Commission commenced up to the date of transfer

of the amount;

(b)  membership of the officer or employee of the former fund will lapse from
the date when employment with the Commission commenced, and from 15
that date the officer or employee will cease to have any further claim
against the former fund except as provided in paragraph (a); and

Rt

(c) the former fund must transfer any claim it may have against the officer or
employee, to the new fund. !

(3)  Inthe case where an officer or employee becomes a member of a new fund after 20
a request in terms of sub-item (1)(c) the State must pay the new fund an amount
equal to the difference between the actvarial liability of the former fund in respect
of the officer or employee as on the date of the commencement of employment
with the Commission, and the amount transferred in terms of sub-item (2)(c) to
the new fund, increased by the amount of interest thereon calculated at the prime 25
rate from the date of commencement of employment up to the date of the transfer

of the amount.

) Sub-items (2) and (3) will apply, read with the changes required by the context,
in respect of any officer or employee who, by reason of having made a choice in
i terms of sub-item (1)(a), has become a dormant member and thereafter requests 30
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