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1IN . THE UPREME  COURT OF  SOUTH  AFRICA_

n ———

(Appellste Division)

Tn the matter betweeni=~

AWA  MOOSA  MAYET Appellant
and
REGINA Respondent‘

CopansSchyeiner, Steyn, des Beer, Reynolds et de Villisrs JJ.A,.

' -l&umiﬁv L
Heardgzngt;h:m;m’, 1956 Delivored: 41 ~ 12, ~ “\-l L
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SCHREINER J.A. 3~ The appellant was tried in the
Witwatersrand Iccal Division by CILLIE J. and two assessbrs
on a charge of murder and, extenusting circumstances helng
found, was sentenced to ten years{ imprisonmen-t with cém-
rulsory labour. The learned judge reserved a guestlon of
law as to the a2dmissibllity of certain evidaﬁce and also,;Qan--
ted leave to appeal on the convictlon and sentence. |

The deceased kept a shop 1ﬁ

Kliptown, on the gutskirts of Johsnnesburg; at the back of

the shop wes hils dwelling where he lived with his wife (the

|
[

appellent) a-md their three dsughtebs. The Crown case Was
that the anpellant engmpged & coloured man named Sam Jones to
procure two parsons to murder the deceased for reward, &nd

that/......'
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that two coldured men, Alex Delton and Stefaans Ferrelra,
were procured by Sam Jones and carrled out the nurder byé

[

means of blows to the head on the night of the 21st June§1955.
There was some evlidence that the appellant helped to kili the
deceaseds The e;idence was contredlctory ss to whether Sﬁm
Jones glsc took pert In the kllllng; the trial court fougd
that hs probably did not. The three men were trled sepaﬁate-
ly from the appellant and were found gullty of murder and
sentanced to desth. Thpy gave evlidence for the Crown agginst
the appellant and they and the twe younger daughters of ;he
appellsnt and the deceased were the five principal witneéses
against her. The third daughter, the eldest, was also pre-
sent 1p the housse on the night of the murder. She was a? one
time charged with compliclty in the murder but the Crowniwith-
drew the charge against her. She was not called as a wi%ness

by elther party.

The question oﬁZ law that w#s re=

served related to the evidence of two witnesges, Edward Brown
1

!
1
and Pleter Ioffman, who were epproached by Sam Jones with a

view to thelr carrying out the murder of the deceased fo?

the appellant. Sam Jones spoke bto them sbout 1t some tim%

before he spoke to Dalton and Fervelre. Terus could not;be
Bryy iy

satlsfactorily meseecd wlith Brown and Hoffmen and they 414
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not meet the appellant. Kt was objected that théir evidence
i
as to what Sam Jones sald to them, and in particulsr his
mention of the appellant as hls princ1p91; was not admlasible
In evldence against her.
When the objection wes ralsed Sam
Jones had already stated in his evidence that the appellant
gave him a pendate to vrocure persons to murder‘the decesased,
and that he put the propcsition first to Brown and Foffman
and then to Daltom and Ferrelra. Dalton and‘Farreira had
alsc glven evidence that after Sam Jones had spoken to them
they Interviewed the appellant with him and agreocd to carry
cut the murder for her. None of the tkree witnesses, Sam
Jones, Dalton and Ferrelra, wes a person on whése uncorrobo-
rated evidence much relisnce could be placed, but when the
evlidence of Brown and Hoffman was tendered and objected to
there was evlidence on thepecord, which might ressonably be
true, that the appellant had conspired with Sam Jones to
procure for her persons who would murder the deceased for
rewarde.
The question whether the evidence
of Brown and Hoffman was admlssible relses a problem thst
has been considereé more than once by this Court. In Rex V.

Lovy (1929 A.D. 312) the charge was one of bribery and the

qUeStion/.. etan
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question, dealt with by CURLEWIS J.A. at pages 323 to 328,

i

rloked {5
demmtiwith the admissibllty against the appellants of certalin

schedules end an sndorsement on a letter. None of thesf

: i
documents had been made or signed by the appelliants. It was
|

held that they were admissible as being [facts done in tbe
|

"course of the acting in concert and as a step in the proof

|

"of the common purpose"(page 327)s In Rex v. Miller (1?59

|
ek |

A.D. ¥&838) the appellants were charged wlth frasuds upon the

cugtoms and the relevant questlion was whether certain docu~
ments to which the appellents were not pmrties were admils~
gible against them. in the judgments of WATERMEYER J.JA. and

STEATFORD G.J. the difflculty is discusssd of avoiding lcir-

- culty of reasoning. Since what A said in B's absence damnot

9
i

be evidence against B of the truth of what wasa sgid unTess
A was B's agent te say those things, how can ons prove ! that

A was B's agent to say them by showing what A sald|?

That is certainly one side of the pictures But there 1is
|

another side, namely, that "on charges of conspiracy, the

"acta and declarations of esch consplrator in furtherafcs

"of the common object are admissible against the rest; and

"1t ls Immaterlal whether the existonce of the conspliracys

Moy the particinatlon of the defendants be proved first,

i -
"though elther element is nugatory without the other.”

!

(Phigson/.....{
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(Phipson, 9th Edition page 98)« Although this principle may
have originzted in the English law of criminsl consplracy 1Lt
applies also # where partles are charged with a crime and the
case agalnst them is that theyacted in concert to commit it}
1t makes no dilfference whether the pertlculsr %rial is of one
or some or all of the conspirstors. Words that are sald as
part of the carrylng out of & purpose stsnd on the same foot-
ing as acts done; they dAlffer from sz mere narrstivee. All the
evidence of actﬁjand of words that, belng executive, are in-
dlstingulsheble from acts, must be looked at in order to asg-
certaln whebher there was a consplracy, and, if so, who were
the consplrators. TIf all the evldence brings the court to a
conviction that the existence of the conapiracy and the lden=-
tity of the conspirators are proved, the Jaw does not find an
Insuperable difficulty in the loglcal objection that some of
the evidencs could only bs uzed 1f the eventual conclusion
were ostablisheds This is In effect what was sald in the
judgment of the Special Court, guoted by WATERNMEYER C.J. 1in

giving the judgment of this Court iIn Rex v. Lelbbrandt (1944

A.D. 252 at page 276}, Although this €Gourt did not expbess~

ly aspprove of what was ssid by the Specisl Court, I do not
if

think that/it had ddubted the correctness &f the statement

it would have left it without comment, since the law on the

point/e.eees |



point was important for the decision of the case. (ses, too,

Reglna v. Roets, 1954(3) 5.A. 512 at page 520).

In the‘present cas? it was con=-
tended that there was no need for Sem Jones to mentlon the
1dentity of hls principal when speaking to Brown and Hoffman «
But they would naturally be most interested in findlng out
who was golng to pay tham, for 1t ls unlikely that anyone
to whom such a propogal vvas made would relg”i;rthe ﬂnaxmnnx
payment of his reward on the finencial strength or honesty
of Sam Jones. Although, therefore, the atteﬁpt by the latter
to obtaln the services of Brown and Eoffman proved abortlive,
what he told them In order to get them to agree to commit the
murder, Including his Identificatlon of tre appellant as his
principél, was admlgsible agalinst her, and whoever heard the
conversation betweon Sam Jones, Brown and Hoffman, including
those persong thomselves, could give evidence of what Sém
Jones ssid. The evlidence of Brown and Hoffman was therefore
rightly admltted.

In regard to the attack on the
verdict, it is unnecessary to examdne In detall the evidence
on which the trlal court came te the conclusion that the ap+-
pellant was beyond reasonable doubt gullty. 'Sam Jones, Del-

ton and Ferrelra were accomplices and thelr evidence was

contradictory/......
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contradictory and In s nurber of respects Unﬁrue. But the
trial court fully appreciasted that they wereawitnesses whose
evidence had to be treated with the utmost caution and never~-
theless wes satisfied that In certaln crucial respects it was
beyond reasonsble doubt the truth. B;own and Hoffﬁan were
also unsatisfactory persons but once their cvidence was held
to bed admissible there was 1little reason for doubting the
truth of 4itc main features, which provided corroboration of
the other three men. Then there was the cevidence of the
little glrls, aged soeven and eight respectivgly, whose ac-—
counts were wholly Inconsistent with the evidence ¢f the sp~
pollant and in certaln respects were strongly Indicgtive of
her guilt. Obviously their evidence had to be examined with
great care to see how much of it might have teen suggested

to them or overheard and adopted by them. Tﬁe gdefence sug-~
gestlon was that the case against the appellant might have
been manufectured by the deceessed!s brother, om Essop Mayet,
with whom the 1little glrls resided after the death of their
father and the srrest of thelr mother., The trial court fully
realised the danfers of accopting the evidence of these chll-
dren, especislly in view of thedr residence with thelr uncle,
a men, 1t seems, whose character is not unblémished. More=-

over, the children's evidence, like that of the accompllcss,,

WaS/ erunnn



wes open to criticism in detail. But the contentlons based
on these considerations were all advanced to the trial court
and no reason has been ghown for concluding;that the c;urt
misdirected ltself 1n‘any way or attached too ruch or too
1ittle weight to any particulsr factor, There are not a few
considerstions which lead me to the conclusion that the trial
court was right 1ln convicting the appellant, bpt 1t is un=
necessary to enter upon these. It 1s sufficlient to say that
the verdict has not been shown to be wrong.

Tt was alsc argued that the sentence
was excesslive. 1In my vliew 1t was not.

The question of law reserved 1s

answerad in favour of the Crown and the appesl is dismissed.

de Beer, J.l.

| +/
Steyn, J.A. /2;2%;2\/5( ;E:ié%f::t:

Reynolds, J.4.

de Villisrs, J.4.
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CHARLOTTE HLONGWANE,
JUDGMENT ON OBJECTION.

CHARLOTTE HLONGWANE (called by the Counsel for the Crown),

MR. MENDELOW: My Lord, I am sorry to have to object
again, but I feel that I must do so.

HIS LORDSHIP: I assume that this is the woman from
whom the brandy was bought.

MR. MENDELOW: Yes, at the Vaalkamers.

(MR. MENDELOW PURTHER ADDRESSES THE COURT).
( COUNSEL FOR THE CROWN REPLIES). .

JUDGMENT ON OBJECTION.

CILLIE J.: I do not intend setting out the facts again
and the reasons I have given for the admissibility of
evidence, In this particular objection these facts

are also relevant.

When Stephanus Ferreira gave his evidence he
stated that some time during the night he left the
house of the accused, He went to a place which is
referred to as the Vaalkamers, where he bought a bottle
of brandy for £1.4.0 which had been given toc him by the
daughter of the accused. He is supported in this state-
ment by Alex Dalton, The Crown now wishes to call the

witness who is to say that she is the person who sold

‘the liquor to the witness Stephanus Ferreira, and to

this evidence Mr. Mendelow has objected on three grounds.
The first objection is that it is irrelevant to the

issue now being tried; secondly, that it was a collateral
issue whether he did go out or not; and thirdly, because
it is of no, or very little, evidential wvalue, and its

admission may be unfair to the accused. f
He/'..‘



429
JUDGMENT ON OBJECTION,

He quoted certain oases, saying that evidence
of that kind should be excluded. |
‘Mr. Evans, for the Crown, has argued that this
witness will state the particular time when this parti-
cular witness was at her home to buy the liguor and
that fhat makes it‘relevant.
It seems to me at this stage, on the question
of relevancy, there is a lot to be said for Mr. Mende;;w's
contention, This particular statement by Stephanus
Ferreira that he had gone out, supported by Alex Dalton,
has not been challenged and that being so, it becomes
irrelevant who the person is he bought the liquor from.
Similarly, the time when Stephanus Ferreira went out to
buy the liquor has not been chanllenged, and therefore
it seems at this stage of the proceedings that the
evidence 127§elevant and I, therefore, rule that it is
now inadmissible, but if anything is challenged at a
later stage the Crown may again apply for the admission
of the evidence. The evidence is, therefore, ruled

at this stage to be inadmissible.

HERBERT ZINGANTO/..



