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- |
Coram: Steyn, De Beer, Beyers, Ogilvie Thompson JJ.A. et{
Smit A.J.A.

Meowd: §-(i- &£ ‘b*)-wmd PR B B R R |

JUDGMENT \

OGILVIE THOMPSON, J.A.: |
!

I agree that for the reasons stated by STEYN J}A. -

whose judgment I have had the advantage of reading - the
| .

|
Appellant, although represented by counsel, was nevertheless

entitled to make an unsworn statement from the dock, and
|

that, since he was precluded from doing so, this Court |
|

conviction and sentence aside. I merely wish to add a few
|

|
remarks concerning the nature of, andgthe weight to be |

should, on the particular facts of this case, set his

. |
assigned to, an unsworn statement made by an accused person
|

from the dock pursuent to the right reserved by sub—sec#ion
227(3) of the Code. ” :

This sub-section obviously derives from section
l

\
1(h) of the English "Criminal Evidence Act" of 1898, which

latter has also been taken over in several Australian %nd
|

New Zealand jurisdictions. Cowen and Carter (Essays on the
)
|

Law of Evidenceé) at p.216 describe the subject of unsw?rn
|
|

|

. |
‘ 1

statements «..../2
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2. l
|

gstatements from the dock as "a confused and unsatisfacto4y
|

chapter in the law of evidence." This description is am#ly

borne out by the conflict revealed in the various Englisé,
|

|

Austrelian, New Zealand, and other, authorities cited by, °

l
the kearned authors. As appears from the suthorities re&iew—
d |
ed by YOUNG J. in R. v. Wooldrige 1957(1) S.A. 5 (S.R.)+
A

l

considerable divergence of judicial opinion has also manfi-
|

|
fested itself in our own Courts in relation to this subject.
|
Phipson (Evidence: 9th Ed. p.2), after pointi#g
|
out that the word'"evidence", as used in judicial procee?ings,

|
has several meanings, says that "in a real sense evidence
|

|
is that which may be placed before the Court in order tyat

it may decide the issues of fact."” An unsworn statemen#

from the doék, which is expressly made receivable by the
|

appec~s Yy I
statute, sppers to me.to fall within the awbit of Phipspn's

|
definition. Such a statement may, therefore, rightly ﬂe

J
described as evidence, in the sense of ®8® material whilch

|

the Court or jury must take into consideration in determining

l

the guilt 8® or otherwise of the accused. See also CrAss

SEvidence) who at p.172 mentions the Irish case of The People
!

» !
(A~G) v. Riordan 1948 I.R. 416 (a full report of whigh|is
1

net not eeses/3 {
|
|



not presently available to me) wherein a conviction was

|
. 1
.

3 |
|
|
|

|
quashed because of the trial judge's failure to put to the

jury the contents of the accused's unsworn statement, which
|

latter had also not been included in the transcript of tbe

|
proceedings. |
|

The authorities indicated above also reveal a
|

remarkable @P@ divergence of view as to the stage when qhe

accused should make his unsworn statement, and alsc as o

whether the right to meke such a statement is affected Uy

|
the calling of defence witnesses. In our practice, the,

calling of defence witnesses does not, in my opinion, affect
i

the right of the accused to make the statement, which l?tter

may, in my view, be made either before or after the defence
|

witnesses have been called. The statement should, howetver,
|

be made before the defence case is closed and thus prec%de

the addresses of counsel. |

|

An unsworn statement from the dock obviously
|

carries less weight than evidence given under oath. Ilfind

-
it impossible, however, to define in positive terms exdctly

|
what weight should be accorded to such a statement; fo# that

|
must inevitably depend both upon the content of the statement

|
and +..../4 |
|
1
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|

|

e |
andAthe particular facts of the particular case as reflelted

I

in the sworn evidence. In Wooldridge's case (supra) YOUTG J.

equated an unsworn dock statement with the exculpétory
|

portions of an accused's extra—curial confession and appPied
to the former the test laid down by this Court in relatikn

to the latter in R. v. Valachia & Others 1945 A.D. 826 a&

I
837, viz: that, although ® the absence of oath detracts wery

I
much from their weight, such exculpatory statements must
|

be taken into consideration by the Court and "accepted dr
I

rejected according to the Court's view of their cogencyﬁ.
|

As 1s pointed out by STEYN J.A. in the present case hoquer,
|

the unsworn dock statement is, unlike the exculpatory extra-
i

curial statement, open to the additional criticism that| by
I

electing to speak from the dock, the accused is deliberately

I
- albeit as his right - avoiding teking an oath and subjec-

|
ting himself to cross—examination. That, in my opinion, is
|
an importent aspect to be borne in mind when evaluating the

|
statement.

As far back as 1882 ~ that is to say, before an
I

accused in England become, as he did by the 1898 Act, %

competent witness in his own defence in all cases — CAVE J.

in seves/B , |
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I
in R. v. SHIMMIN (15 Cox 122), expressing the views of the

!
Judges of the High Court in England, laid down that a dock

!
statement, though mot entitled to the same weight as sworrn

testimony, was nevertheless entitled to "such consideration

as the jury might think it deserved". With some variation

|
in phraseology, this criterion has been substantially

|

adopted in what GPEERE® appear: to me to be the more persua-
| |
sive of the modern cases brought up in the authorities I

i
have mentioned above. It @® is also in general accord with

' I
the test laid down in R. v. Valachia (supra) in relation to

the analogous case - save for the deliberate avoidance 6f
oath referred to above - of the exculpatory portions of an
extra-curial confession. Without entering upon any further
discussion of the various conflicting opinions which have
been expressed in the various decisions to be found collated

in Wooldridge's case (supra) and in Cowen and Carter (supra),

I am of opinion that, subject to what is stated below, CAVE
J.'s statement, unprecise though it is, remains equally;
applicable under modern conditions. In my judgment, thé
correct view is that an unsworn statement from the dock
though technically to be regarded as evidence, is gertahnly

not entitled to the same weight as sworn testimony; but that
it +.../6



it must nevertheless receive due consideration by the trier
of fact and be accorded such weight as, in the particular
circumstances of the case, the trier of fact considers that
it deserves.

Obviously the trier of fact must always appreciate
- and, if a jury, be apprised of - the lack of cogency resul-
ting from the absence of the oath: but in an undefended
case this may, I think, occasionally be somewhat more
benevolently regarded for, despite the best endeavours‘of
the presiding judicial officer to explain the accused's
rights to him, it sometimes happens that an uneducated accu-
sed failg to grasp the essential difference between evidence
under ocath and a statement from the dock. Where the trier
of faet has reason to think that such a situation obtains,
the trier of fact may, under suitable circumstances, be
disposed to agsign more weight to the dock statement than
would have been accorded to it had\the accused been defended.

is likely +o

In defended cases no confusioquan arise regarding the
respective cogency of sworn evidence and an unsworn dock

statement. In a defended case it will, therefore, in my

8@@ opinion be relatively rare that an unsworn statement

from the dock provides an effective counter to contrary sworn

. . DE BEER, TA. Y e
testimony. BEVERS, 3-',4_}&“;..4. M)

SMIT, ALTA.
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STEYN RTA' 3= In dle hof & quo het dle appellant
tereggestsaan op 'n asnklag van verkragting. By afsluiting
van die segk vir die vervolging het dle sdvoksat vir dle
appellant die haf meegedesl det die appellant, nadat ay regte
aan hom verduidelik 1s, verleng om 'n onbe¥digde verklsring’
vuit die beskuldigdebank &f te 18. Dle advokaat vir die verw
volglng het daarteen beswesar geopper op grond daarven dst 'n
beskuldigde wet 'n regsavertbenwoordlger het, nie self so'n
verklsring kan doen nle. Die beswsar is gehandhasf. Die
advokaat vir die appellant is dle gelesntheld geblied om
namens dile appellant 'n onheddigde verklaring voor te 18
magr hy het nle daarvan gebrulk gemeak nie. Hy het betoog

dat/......



dat so'n verklaring geen bewyswserde hoegensamd sou hé as it
van hom en nie van die appsllent self sou kom nie, en het dle
sagk vir dle verdediging sonder voorlegging ven getulenls af=-
gesluit. Die appellant is vervolgens skuldig bevind a&n
poging tot verkragting en veroordeel tot twaslf maende ge-
vengenisstralf met dwangarbeld en vier® houes Ingevolge Ar-
tikel 366 van die Strefproseswet, 1955, is dle vraag of 'n
beskuldigde wat deur 'n advokast verteenwoordlg word, dle reg
het om na af3lulting van die sesgk vir die vervelging en voor
efsluilting van dle saak vir dle verdediging en die beto€ van
dle advokate, self 'n onbeédigde verklarlng ult die beskul-
dlgdebank af te 18, vir oorweging deur hierdie Hof voorbehou.
Dle bepaling wesrom dit gean 1is
vervet In Artikel 227 ven die Stmafproseswet, wat oorsenstem
met Artikel 264 van dle vorige Wet No. 31 ven 1917. Sub~-
artikel (1) van Artikel 227 verklzmr 'n beskuldigde, met
sekers voorbehoude, tot !'n hevoegde gsetule vir die verdgdi-
ging op elks stadium van 'n strafssek, en dan word beparl:

"(2) Tensy die hof anders gelas, mcet elke beskuldigde wat
ingevolge hierd;e artikel sgs g%;ie opgeroep word,sy getulenls
aflé venult die getulebank of snder plek wzar dle ander ge=-
tules hul getuienis aflé.

(3) Geen bepaling van hierdie artikel doen afbreuk aan enige
reg van dle beskuldligde om 'n verklaring af te 18 sonder dat

hy ingesweer ls nle: Met dien verdtande dat indien hy xmmexk

by/.“l..



by 'n voorlopige ondersosk getulenls ten behoewe van homself
aflé, desardle geotuienls by sy verhoor deur Gie sanklaer ult-

gelees on ingelewer kan word. "

Soos blyk uit die bewoording van
sub=artikel (3), is dit, net soos Artilel 264(3) van die vorlge
Wet, gerlg op dis instandhoudlng van 'n bestaande regs Dasr-
dle reg word nie Iin die Wet nsder omskryf nile, en die besgkou=
ings wat met betrekking tot dle voorbshoue vraag daaromtrent
in ong hows uitgespreek is, is nie esndersluldend nies 1In

Rex v. de Wet (1933 T.P.A. 68) 88 TINDALL R. die volgende

"Phe common practice when the accused 1s undefsnded 4is to el-
low hlm to make a statement sven where he does not glve evi=
dence undey oath. That statement ls reslly equivalent to an
argument by thGYSGGUSed, and the practice is to record such a
statement. I think where the accused is undsfended it is very
necessary that z statement of that kind should be recorded in
order that the reviewling judge can see what attitude the ec~-
cused took up and what contentions he wished to advance. But
of course a gstatement of thet kind is not sevidencs and cannot
be regarded as such, and whers the sccused ls defended he
sheuld not be sllowed to make such a statement. The argument
on hehalf of the sccused should be put forwsrd by his legsl
representative. If the attorney wlshes to put evidence before

the court, then that evidence should be 1led under osthe "

Die gevolgtrekking dat 'n verdedigde beskuldigde nle self dle
onderhawige verklaring kan afld nie, berus op die slenswyse
dat so'n verklaring elntlik 'n beredenering van dle ssek is

en/‘l..‘vl



on geen getulenis nle. Hlerdie slenswyse word onderskryf

in Malone en Ander v. Rex(1935 N.P,4,115) en Rex Ve Tarliﬁg
=

(1946(1) P.H. H 2. (Vgl. ook Rex v« Cohen,1942 T.P.A.226 ¢p

bladsy 277).
Aen dle ander kant is die beskuldigge

in Rex v. Sedl {1950(3)S8.4.693) toegelast om 'n onbeddigde

verklaring uit dle beskuldigdebank te doen, hoewel hy deur 'n

advokaat verteenwoordig was. 1In Rex v. Mazibuko (1947(4) S.a,

821 op bladsy 829) merk HATHORN R.P. met verwyslng na de Wet .
se saak op:

"It is obviously correct to describe an unsworn statement as
an argument, if In troth 1t is an argument, but the descrip-
tion of 'argument!, should not apply, 1ln my oplnion, to ub-
gsworn statements which contain facts as opposed to argument
nor to thoss which provide explanations in cases In which the
accusaed 1s expected to make an explansation, upon paln of

conviction. "

(Vgl. ook die uitsprask van REYNOLDS R. In Rex V. Bushuld

1950(4) S.A.108 op bladsy 112 ).

Die verhoorregter verwys oOs.&s na

die sake van Do Wet, Sedi, Mezlbuko en Bushula , en betulg sy

ingtemming met die sienswyss dat dle onderhawige verklaring
ult beredenering, erkennings en getuienis of bewerings omtrent
|
felite ken bestaans Voorts verwys hy na dle besllsslng 1J
|

Regina v. Matonsi (1958(2)5.A.450) betreffende die mate van

N beheer/...-.-
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beheer oor dle voer van die verdediging wat by dle advokaat
vir 'n beskuldigde berus, en kom tot die gevolgtrekking Qat
'n verdedigds beskuldlgde (behalwe miskien ingevolge Artlkel
169(5), wanneer hy pleit) nie self erkennings kan doen nle, en

ook nle self dle beredensring kan behertig nle. 8¥ beskquings

met betrekking tot die onderhawige sesk vet hy dan as volg
saami

"As an unsworn statement may consist of argument, or of ad-
missions, or cf a statement of facts or of all three, or of
two only of them, and I do net know what the sccussed's pro=-
posed statement in this case 1s likely to comprise, I am not
sure whether what 1s now proposed will not result in elther or
both being made or submltted by the accused himself. Iﬁ my

view, therefore, I cannot permit the accused himself to make

a8 statement from the docke. "
Ne my mening 1ls dle uiftsprask in

Do Wet se sask, blykens dle tersasklike wetsbepalings,onﬂuis

waar daarin te kenne geges word dat die ooreenstermende sub-
artikel In die vorige Webt betrekking het op dle reg van die
beskuldigde om ®ikm sy saak te beredenesr of om sy houding
teenoor die aanklsg te verduldellk of om sy standpunt te stel.
\,angesien bedoelds bepalings ongewysig in die huldige Wet op-
geneem is, noem ek in wat volg slegs dle desbetreffende ar-

. . |
tikels dgarvan en nle cok die van die vorlge Wet nle. Die

woorde reeds "sonder dat hy ingesweer is", wat in Artikel

227(5)/000000



227(3} voorkom, laat sonder meer vermoed dat dit nouliks hiler

die bedoeling kon gewees het om na die bersdenering of na so'n

f
verdulideliking te verwys. Inswering in dle loop vsn 'n ver=

hoor val geheel~sen~gl Euite die bestek wvan of verelstes vir
beredenerings. Verduldeliking van die beskuldigde se hou?ing
teanoor dle sanklag of ven die grondslag van sy verdediglng
kan geskied, luidens Artikel 169(5), wannesr hy op dle asnklag
pleit, of ingevolge Artiksl’157(4), wanneer hy die Hof tLe~
spreek ter inleiding van dile getulenls wat hy wil voorl8.
Ndg by die een ndg by die ander kan desr sprake Weses van{’n
moontlike eeds Om in so'n verband vir 'n beskuldlgde 'n reg
te wil bevelllg om 'n verklaring ef te 18 sonder dat hy inge~
swoer 1s, sou onvanpas en doslloos wees. Net soos vir liaag-
bedoelde sangsleenthede In Artikels 157(4) en 189(5), word
ook vir beredenering elders uitdruklik voorsiening gemask nl,
|
in Artikel 183(1l) waar dan ook bepaal word nis dat 'n beskul=
digde 'n reg het om 'n verklaring af te 18 nie("to make a
statement") masr det hy opci; agngewese tydstip Gie jurle of
Hof kan toespreek ("address the jury or the court"), Die
verskil in bewoording dui op 'nm verskil in begrip. Ook ult

die samehang van dle sub~artikel met dle res van dle irtikel

18 af te lel dat dit nie betrskking het op beredenering of op

a—
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'n verduidelikling van houdlng of grondslsg van verdediginf
nie. Die sub=-grtikel begin'met die woorde "Geen bepaling ven
!
"hlerdie artikel doen afbreuk," Luldens hierdis bewoordihg
wil die wetgewser wask teen 'n moontllke gevolgtrekking ul
sub=artikels (1) en (2) teen die reg om 'n onbeddigde ver-
klaring af te 1lsa. Genoemde sub=-srtikels verklasr 'n bes%ul-
digde tot bevoegde getule masr verpllg hom om, tensy dle ﬁbf
anders gelas, venult die getulebank te getulg of vanult !

ander plek wasr dle ander getuies hul getulenis afld. Ek

vind dit moeillk om te bedgnk hoe hierdie bevoegheld en ver=

~

pligting enige afbreuk sou kon dosn zan die uitdrukllke vLor-
sienings in Artlkels 169(5) en 157(4) vir verduidelikingsgen
inleidendes opmerkings wat gedoen moet word voordat dle qut
bereik word waarop die beskuldigde die getulebank ingaan,déan
die uitdruklike voorsiehlng In Artikel 183(1) vir die toer

!
spreek van die jurle of dle Fof nadat al die getulienis re%ds
gelewer is. Dit is spesifieke bepalings wat, gesisn hul doel
oen strekking, geen loglese beperking kan ondergaan nle ult
hoofde van dle felt dst 'n beskuldigde 'n bevoegde getule ver~-
klear word onder verpligting om sy getulenis vanult dleselfde
plek as snder getules af te 18. Dit is na my ooréeel byéen

volg duidelik dat dle wetgewer in hlerdle sub-artikel nle

enﬂ.ga/......
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. |
enige reg tot beredensering of tot verduidelikilng wou be?kerm

nle. Waarasan genoemde felt wgl moontlik afbreuk sou kon doen,

!

|
1s 'n bestaande reg om 'n onbeédigde xmEkiaxkm weergawe |van

a |
die felte voor dle Hof te 16. Die verleende reg om gstulenlis
|

af te 18, vanuit dieselfde plek as ander getules, met die mee=

|
gaande verconderstelling van eedsaflegging en kruisverhoor, sou
l

uit die sard van die saak twyfel kan wek omtrent dle voobrt-

|
during ven 'n resds bestasnde reg om beweerds feite by wyse
|

van 'n onbeédilgde verklaring onder ocorweglng te bring. (Vgl.
. 3&’;. l
Cowen and Carter, Essays on the Iaw of Evldence, pege 20%).

Dit is na my mening op die behoud van laasgenocemde reg dgt
dle subw=artikel gerig 1s. -
Hlerult volg dat 'n beskuldigde,
by dle ultoefening van hierdie reg, nle gelyktydig die saak
kan beredenssr nie, onverskillig of hy verteenwoordig word

al dan nlie, en dat 'n regterlike beampte so!'n beredensring

kan stopsit. Die sangewase tydstip vir dle beskuldigde of sy
verteenwoordiger om sy argument voor te 18, is in elk gevel
eers nadat die sanklser gelsentheld pehad het om dls Hof tbe
Te spreek, en volgens gevestigde praktyk word dle bewuste ver-

klerlng gedoen voordat dit gebeur.

i

Wet erkennings deur 'n verdedigde ~

beskuldigde/......
|
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beskuldigde betref, verstsan ek die ultspraak in Regina?va

|
Matonsi (supra) nie iIn die sin dat die felt dat 'n beskuldigds

L
'n advoksat het, hom onmbevosg maak om, wenneer hy getuieris

onder eed aflé of 'n onbebdlgde weergawe van die feite Fen

dle hof voorls, 'n feit te erken waarvan hy kennis dra enh wat

gy advokaat geWoeglik Ingevolge Artlkel 284 sop kan erkeﬁ nie.

t
Toe die advokast in hierdie geval vir dle beskuldigde dle ge~

loentheld vir 'n onbeBdigde verklaring versoek het, het ?y ver-
moedellk geweet of sy klient van plsasn is om enige erkenning ts
doen, en as hy geweset het wat sy klient gaan erken, sou sy be=

|
heer oor dle sask hom in geen opsig ontvel het nle as dile er-
’ \

kenning van die klient self sou gekom het me, NMear al souv

L

die beskukdligde 'n erkennling doen wat sy advokaat geen rege
gehad het om te verwag nle, sof ek dit nog nle sonder meer

a3 'n onbevoegde erkenning kan heskdu nle. As hy eenmaal

l
getuienls onder eed afls of 'n onbeddigde verklaring doen,

staan dit hom vry om, binne die perke van toelaatbare getule=
|

nis, erkennings en ontkennings te doen, volgens sy ele kennls

ven die feite, en daarsan kan die omstandigheld dat hy 'n!

advokaat of 'n prokureur het, niks verander nie. Doen hy 'n

|
erkenning wat bulte sy sle kennis van die felte val, sou dle
}

vraag wel kan ontstaan of dit toelaatbasr ig; masr selfs 4l

L —

SOU/......



- 10 -
sou dit In bepaalde omstandighede nie toelaatbagar wees ni%,
dan ken dle blote moontlikheld dat hy dit sal dpen, net SE
min as dle moontlikheld dat hy tot beredenering ssal oorga;n,
hom nie die reg ontneem om sy weergawe van dle felite by wyse
vean so'n verklaring voor die Hof te 16 nlse. ULt die sard
deaarven ls dit nle 'n verklaring wat 'n advokgat nemens 316
!

beskuldigde kan doen nle en ek kan geen rede vind waaromi'n
beskuldigde bedoelde reg sou verbeur omdat 'n advokaat sj saak
behartig nie.

Dle onderhawige bepaling 1s in

S :
ong wetgewing bykans woordeliks uwit Artikel 1(h) van dle;

Engelse "Criminel Evidence Act", 1898, corgeneem, en dle reg

1
i

wat Instendgehou word is saan die'Engelse gomene reg ontleen.
Die gevolgtrekking dat dle reg nie verval as ¥h advokaat of
prokureur vir dle beskuldlgde optree nle, skyn in ocoreensgtem-

ming te wees met dle Engelse reg (Archbold,Criménsl Plesding,

| { bLa,
Evldence and Practlce, 83%&- EQ BT péga 1923 Cowen anL

bRa.
Carter,o.c. pe=ms 207). Omdat dle Strafproseswet voldoends
Ny
ultsluitsel gee op die vraeg en omdet dit nﬁ% nie duldelilk
1s nie dat die tersasklike bepalings daerven met dle af-
leidings wat dsarult gemaek moet word, heeltemagl met dle
Engelse reg en praktyk ocoreenstem nle of bedoel was om vblkoqg

daarmee/ ...
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et i
daarmee ssam te val‘(Vgl.Artikel 292), gaan ek nle verder
daarop in nis.
Ult dle voorgasnde wil it blyk dat
dit 'n-mistasting was om dle appellant te belet om 'n verklsr-
|
ing vanult die beskuldigdebank te doen. Dasrdeur is hy vqrhin-
der om dle feite aesn dle Hof te stel op 'n wyse waarop hy ge-
regtig was, Dit 1ls asangevoer det dle gevolge van dle mis=
tasting daarsan getoets moet word of 'n redelike Hof die ap~-
Selfa i

pollant onvermydellk sou moes skuldig bevind het, indien’hy
A

toegelaat was om die verklaring te doen.(Regina v. Moleko,

1955 (2)8.4.401; Regine v. Pethla, 1956(4)S.4.605). By die

oorweging van hlerdle kontensle is dle bewyswsarde van so'n
verklaring ter sake. Dabt dit nie die gewig van beédigde;ge—
tulenls kan dra nle, behoef geen betoog nie. Dat dit nie ven
slle gewlg ontbloot is nie, spreek ult dile felt daet die wet-
goewer dit goed geag het om dle reg tot dle af1d daarvan in
stand te hou., Hoewsel onbeddlg, mask 41t, scos die geveljkan
wees met 'n onbeédigde bulte~geregtelike verklaring of 'n on-
beddigde verklaring wat 'n beskuldigde by 'n voorloplge onder-
soek gedoen het, deel van dle bewysmateriaal uit wat 'n Bof ver
~plig is om te oorweeg. WNet betrekklng tot sotn buite-ge#eg-

telike verklaring merk GREENBERG R.4. op in Rex v. Valachla

and Another (1945 A4.D.826 op bladsy 837):

"Naturally/onooat
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f
"Naturally, the fact that the statement L1s not made under
oath, and is not subject to cross=exeminatlon, detracts very
much from the weight to be glven to those portlions of the
gtetsment favourable to its suthor ag compared with the ﬁeight
which would be given to them 1f he had made them'under o&th,
but he is entitled to have them taken into consideration, to
be accepted or rejected according to the Court's view of thelr

cogency. " i
'n Verklaring ingevolge die sub-artlkel gean mank nie sl?gs

gen dle afwesigheld ven 'n eed sowel 23 Gle geleentheid rim
i
vir kruis~varhoor nie, masr ook dasrssn dat dit, in dis redl

= |
aftens, snders dsn 'n bulteregtelike verklaring, gedoen word

"N
met dle vooropgesette Gosel om 'n eed en krulsverhoor te vermy.

Dit moet nog verder azfdoen asn die bewyswaerde dsarvan. Des-
|

nletemin moet so'n verklering, met inagneming van sy gebrek~

\
kige ocortulglingskrag, oorweseg word om te bepaal of dit in die

lig van die ender getuienls, redelik moontllk waar kearn weese.
Waar dit re@lreg In stryd is met duldellke geloofwaardlige ge-
tulenls onder eed sou so'n moontlikheld nouliks ganvasr kan

hom |
word, mear dit sou toghvoorkom dat so'n verklaring sanknoplings-
punte in die beddigde getulenls vind wat 41t, ten spyte‘van sy
tekortkonmings es bewys-materlsal, onmoontllk mesak om 41t sonder
redelike twyfsl as vals te verwerp, of dat dle saak teep dle
beskuldigde so senvegbaar is dat so'n verklaring wat geen

|

ernstige onwaarskynlikheid bevat nle, as voldoende antwoord .

daarop sou kan dien. f
In/.‘.l‘.
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In die huidige geval is dle getulenls

teen dle appellasnt, na my oordesl, ndg duldellk ndg oortuigend.

Die klaasgster is 'n kreupele met 'n sprasksgebrek en is éaes-

tellk nié normasl nile. Volgens die getulenls wat die ver#oor-

hof agenvaar hset 1s sy verstandelik trasg en rszak mskllk verw-

wards Op die dag van dle beweerde misdazd was gy by die| hut

of kragl tesame met haar grootmoeder wat feltllk blind en bed~

18end is« Toe die sppellant dsar sankekom het was hasr moeder
i

en ene Ebingh 'n end weg beslg met wasgoed. Volgens dle klasg-

ster het dle eppellant bulte vir hasar gewink, sy het na hom ge~

Qo

geen, hul 1s die bos in, hy hetﬂhaar te kenne gegee dat sy sy
nooi is, hasr gegryp en last 1§, en dasrop volle gemeenskap
met haar gehad hoevwed sy geweler hst om dlt toe to laat¢jﬁnder
krulsverhoor s& sy sanvanklik dst dle gemeenskap in dle Jut
plassgevind het, masr dan keer sy terug ne haar oorspronklike
verhael en s8 dat sy na die appellent in die bos gegesn Het en

ne dte hut teruggekeer het nadat hy haar verkrag het. Sy ont-

ken die bewering inseke dle verhouding tussen hulle. Haer

moeder verklaar dat sy onderweg terug van dle wasplek af na dle

hut, ontstelds ultroepe gehoor het. Ple grootmoeder sou|ultge~
roep hets "Cele, what are you doing to my ehild, the child whic!
‘Mg 411", Voordat sy die hut Jngegaen het, het sy ook éie

-

klaagster/eess..



|

|

klaggster hoor huil en hard hoor skree dat Cele hasr beetp%k.

In die hut het sy die klasagster, dle sppellunt en dile grooL~

|
\

moeder esngetrefs Die klaagster was op hasr rug eqd/ie ap
1

I
pellant was beslg om van haar ef op te staan, met sy oorpgk nog

af tot by sy middellyf. Onder krulsverhoor ontken sy aaz!;y
1
dat sy by dle voorloplge ondersoek verklasr het dat die aépelh

|
lant san haar gesé het:"Mother I will not leave her she 18 my
|

|
"girl friend, I love her.", maar erken tog dat dile landdrbs
l

hemr getulenis ted dlen effekte 2an haar teruggelees het.
|

Ebinah verklasr dat sy sasam met Gle moeder was en dat sy:dle
' |
klaagster hoor hull het. Dit blyk egter nie op welks st%dium
I
sy dit gehoor het nie. Sy s8 dat dit nle was toe hul naldle
;
hut tos sangekom het nle. Sy bevestlg dit dat hulle die'appel-

lant op dile kleagster gevind het en bawseer daﬁjmet dle a#pel—
I
lant se corpsk voor oop; sy skaamGesl ontbloot wase. Dile #erdere
!
getulenis is dat dle appellant san dle and van dle voor%opige

-
ondersoek verklaar het B" I kndw nothing about this allegetion,

|
|

"Ehese people hate me."  Volgens dis distriksgeneesheeﬁ was

daar geen beserings aen dle klsagster nies Dile maagdeviies

|
was nog esnwesig en geredellk rekbsar, mm die vagina he% tweeo

!

vingers toegelaet en hy sou nle verwag dat penstrasle, Fndien

|

dit pleassgevind het, enlgse letsel sou veroorsaak het nijes

Die verhoorhof het bevindidat
\

356/ essnne [
!
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die klasgster 'n betroubsre getuie is, dst haar getulenis lvol-

en dat dle strekkdng van gy krulsverhoor; nl. dat dear %=

doende gestzaf word vir 'n prima facie seak teen die appeJlant
|
|t
|

liefdesverhouding tussen hom en dle klaagster bestasn het’en
dat sy toesgestem het, verskil van sy verklsring by dle VO%P"

loplge ondersoek. Ry onstentenis ven 'nm antwoord op dle £rima

' I

facle saak teen hom, het die Hof tot Gie gevolgtrekking g%kom

det hy ean poging tot verkragting skuldig 1is. |

|

Dit 1s nle nodlg om 1In te gasn bp
|
dle vraag of hlerdle gevolgtrekkingd reg was nie. Ek sou| tog
|
egter wll opmerk dat dit merkweardlg 1s dat die kleagsterP

indien haar moeder en Eblnsh die sppellant %in dile hut opihaar

|

gevind het, so verward kon wees omtrent die plek wasr dle mis-

deed gepleeg was. In dig verband het sy herhszaldelik na’die
I

bos en slegs by wyse van afwyklng ne dle hut verwys. Sylhet

l

ook met slle beglistheld verklaar dat volle penetrasie piaas~
I

gevind het, an volgens dle distriksgeneesheer kon daar pgne=-
|
trasie sonder enlge letsel gewees het« Tog het die verh@orhof
Yy |
dasromtrent getwyfel en beslult dat.&%% meer dan 'n pogi?g tot

verkragting bewys is nle. Daarbenewens sou 'n verkragti+g in

die onmiddellke nabyheld van dle grootmosder nie van onw%ar-

skynlikheid vry te plelt wees nie. Sy 1s byna blind, makr
|

daar is geen suggestle dat sy hardhorend is nle, of dat Qdie

|
appellant/. serae ,



?pellant dle klasagster se mond of keel toegadruk het nle.
dle getulenis van dle moeder wear is, dan  moes dl
eppellant boonop voortgegaan het met dle verkragting né die

ultroep van die grootmosder, wat dle moeder op 'n sfatand %an
die hut af gehoor het, want toe sy dle hut ingasn was hy,‘$ol-
gens hasr en Ebinah, nog op dle klsagster. Dit ls my vardir nie
duldelik nle daﬁ die appellant se verklering by dis xexXar|voor-
loplge ondersosk onbestasnbaasr 1s met dle strekking van sy'
advokeat se krulsverhoor. Wat hy met dile woorde "I know nLthing
Mabout thia gllegation" wou te kenne gee sou kan wees dat hy
niks weet van die bewsring dat die klezagster nle toegestaj het
nies Dit wil my dus voorkom dat desr geensins 'n sterk sgak
teen dle appellant ultpemask is nie« Indien dle hof hom Jp dle
|

afgelegde getulenis, ten spyte dzarvan dat hy nle dasrop geaht»

woord het nie, sou ontslezen het, sou ek geen ernstige fout

daarmee kon gevind het nles
Dit is met hierdie bedenkings in

gedegte dat dle reeds genoemde mistasting en dle moontlikL gow

volge dsarvan benader moet word. Wsar die inhoud van die ver~

“ |
klering wat 'n appellent wou aflé onbekend 1s, sou 'n Lerugverw

wysing na dle verhoorhof em dle verklarlng asan te hoor eq te
|
oorwesg, mosr kmkamrXk bevorderlik vir geregtigheld ken weos.

In éile huidige geval bestaan daar geen sekerheid omtrent dle

fnhoud van dle g voorgenoms verklaring nie, msar uit dieikruis-
\
verhoor 1s dit duldellk det die appellant na alle waarskynlik~

held/vevens
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«heid sou beweer het det die klsagster sy nool was en dati dle
gemeenskap met baér toestemming geskled het. Dit 1s trouens
dle bewering wat sy advokast ultdruklik sen dle klaagster ge~
stel hets. Met hierdie gegewsns en met die oog cp dle bedenk=
ings wet ek reeds genoem het, kom dit my verkieslik voor pm dle

sask nle terug te verwys nle en dile sppél af te handel coreen~

komstlg dle toets wat in dle sagk van Pethls en ander dergelike
gsake aangewend ls. By dle toepéssing van dsardie toets Ls dit
teen dle onbevredigende getulenis vir die vervolging dat dle

waarskynlike verklaring van die sppellent beocordeel moet ﬁordq

Ten dele vind daardle verklaring 'n mate ven bevestiging'in dle
getulenls van die klaagster en haar moeder, Die kleagstJr erk;
!

dat dle appellant op éle betrokke dag toe hy met haar gemeen~
skap wou voer, cdie houding ingeneem het dat sy sy nool isHegr
moedser ontken dat hy,nadat sy op die toneel verskyn het, haar
van sy beweerde verhouding met dle klasgster verwittlg hqt,
maar uit haar antwoorde by dle ondervraging omtrent haar;ge-

tulenls by die voorloplge ondersoek 1s serder af te lel dat hy

dit waarskynlik wel gedoen het en dst sy dit by die verhdor

raadsaam geag haet om dit dlg te hou. Indlen Bikk Jaar 1néer~
deed so'n verhouding bestaan het, ls dit goed denkbaary Qat

dle klaagster se beweerds onwilligheld tot gemeenskap syzoorp

Sprong/ ...
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~sprong daarin kon gevind het dat haar grootmoeder agtergekom

het wat gaande was en haar misnoe$ luld kenbsar gemask hat,

Na my beskouling moet dit gevolglik tosgegee word dast 'n Wede~

|
llke verhoorhof sou kan bevind dat bedoelds verklaring rdde11k

moontlik waar kan gmwees wmite DIt kan derhalwe nle aan%eu
neem word nle dat so'n hof dle appellent onvermydelik 304
moes skuldig bevind het, selfs in-dion hy toegelsat wss om 'n
verklaring af te 18.
Na my mening slasg die appél. Die
sknldigbevinding en straf word verniétig'
L. o8l

de Bser, R,4,

Reyers, H.A.

Smit, W.R.4,
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1¢ years of age, is a cripple vw.th an impediment in her
speech. Her deformity and impcdiment apparently resul ted
from an illness some years =g>; her tongue shrank after
that illness thus causiing the irg.adiment in her speech.

After that illness she Dbecam? o cripple and unable to walk.

1

The Court interpreter had scue dirficulty in fully apprecia
ting what she said in an<ver to questions put to her.
Shortly before the conclusicvn of hey evidence-in-chief, by
consent, the services c¢f a2 native police sergeant were en-
listed to help the intevdre’zr to appraciate to the full O
exactly what it was that 32 complainant said in Zulu to
him.

ComplainantFé mo~her 3aid of her preseat mental abilityg
"Sometimes.shé gets mixed up. Her brains are not quite
alert.” The district surgeon who examined her on the 3rd
January of this year - that is the day aftexr the alleged
rape - did not complete the wheie of the medical examina-
tion form U.D.J. 88 but only that pari known as "B" relating
to his examination of hér gend 2o, He said, in evidence
in this Court, that she was, at the time, unco-operative, 2O
embarrassed and coy and that she giggled and would not
speak to him at zll. He said that by quesgstioning the
woman who accompanied her and by her actions, he decided
that she was simple. The district surgeon is not a Zulu
linguist and utilized his native servant girl as in inter-
preter. The impression that we formed of the complainant
was that she was anxious to assist the Court and to tell
the Court, to the best of her ability, wha' actually hap-
pened. She did rer best tomaiie herseli understood. She
seemed t0 us to be a candid witness but one who was easily B0

tired mentally. 4As Mr. Thompson, for the defence, said,

she had & pleasing personality. He went on to describe

her as being only too willing to ovrlige and to please
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everyone, a description which we do not accept. Ve think.
that complainant's mother's description of her mental cap-
acity more closely approximates to her real condition then
the do;tor's description of her as being simple minded.

Bearing in mind the caution and special treatment that
is required in this case because the charge is one of a
sexual offence and complainant is a young person, we have
endeavoured to examine complaiant's evidence with special
care and to asses what weight, if any, can be attributed
to her statements. We realise that it would be inadvis-~ 10
able to convict the accused unless we are satisfied that
there is some corroboration of the complainant in some
raterial respect. I would add that we also realise -that
we should not over streegs the fact that the accused has
elected not to give evidence on ocath.

I propose, therefore, to consider in the first instance
whether, at the end of theCrown case, there was evidence on
which a reasonable person might find the accused guilty.

The Crown evidence consisted of that of the doctor, the

complainant, the complainant's mother and another native 20
woman, Ebinah Nxumalo.

The doctor's evidence was that complainant's hymen was
not ruptured but easily stretched; that his examination
was easy; that there was a copious discharge which looked

like a non-venereal infection; that he was unable to say

whether complainant was or was not raped and whether or not
intercourse had taken place. Patiwe Nxumalo, complainant!'
mother, gave evidence to the effect that she and Ebinah ha
been to the river for the purpose of washing; she had lef;
complainant at home because she cannot walk; the only l30
other occupant of the hut was an o0ld bedridden woman who }
cannot see properly. On her way home, corplainant's moter
heard & noise of;people-crying out; she heard the cry "mayi
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babo" and also "What are you doing to the child?". She
entered hef hut and found the accused getting up from !
being on top of the child. His garments were down to his]
waist. When she got there the complainant (whom she re-
ferred to as "the child"), who had been on her back, got !
up, and she saw that the child's body was wet. She then
said to the accused; "What are you doing t0 the child?"

and accused him of, és she put it, having got up to mis- f
chief with complainant. Under cross-examimtion she denied
that the accused replied: "Mother, I will not leave her ’10
ags she is my girl friend, I love her." It was further- |
more put to her that she had said to the magistrate at the |
preparatory examination; "When I entered complainant wasa |

crying. 1 sald to the accused 'What are you doing to my °

child, you know my child is deformed.'" She denied using
the word "deformed". It was also put to her that she hadf
said at the preparatory examination: "Accused replied: |
'Mother, I wont leave her, she is my girl friend, I love |
her.' I told accused to go away from my house. Accused
refused until I took a stick and threatened him and then ’20
he left." She denied that she had said accused replied: |
"Mother, I wonf leave her. She is my girl friend. 1 love:
her." Under cross-—examination she also denied that she |
had any grudge against the accused or any quarrel with him.
Ebinah Nxumalo, who also lived at the kraal with Patiwé,
said that before actually reaching the kraal, she heard |
the complainant crying out and that they hurried back.
She saw that the accused's overalls were open in front [
and came down to his hips. She saw the front of his bodyi
when he got up and his penis was exposed. Ebinah qumalor3o

was an impressive witness and we accept her evidence and
r
that of the complainant's mother notwithstanding the search-

ing cross-examination to which the latter was subjected.
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I proﬁose now to deal with the evidence of the complaiﬁ—
ant herself. The complainant said that accused beckoned !
to her while she was outside the hut and that she went to !
him; that accused got hold of her and made her lie down |
on her back; that he got on top of her and she said: "Get'
off me"; that he lifted her dresses and took his overallsj
down; that she saw his penis and that he inserted his |
"thing" into her private parts, she felt it at the time, |
but that he did not eject semen. She said she had never |
had intercourse with anyone before and that she cried out :10
and said to him; "What are you doing?". Under cross- j
examination, she said that she was not friendly with the |
accused at that stage but that when he called her to the !
bush he said that she was his girl friend. She denied |
that that was the relationship between them and said she
wés not his girl friend. She also denied under cross—examL
ination that the accused said she was his girl friend and |
she did not agree that she consented to intercourse. To
the best of my recollection, the question was put to her
in this form; "Accused says you were his girl friend and 20
consented to his doing this to you?”" and her answer was;

"No, I d4id not agree to his doing this thing." Bearing |

in mind what I have already said about complainant, I
would add that we formed a favourable impression of her
as a trustworthy witness and we have no hesitation in |
accepting her evidence in general even although she, on
occasions, said that the alleged rape took place in the |
bush and, on another occasion, she said it took place in |
the hut. But,,because it is possible that complainant !
may not be quite accurate when she says: "Accused's . 30
thing entered my private parts", and because the doctor
is unable to say that in fact complainant was raped, we

give the accused the benefit of the doudt as to whether
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there was actual penetration. From what I have already
said, it will be appreciated that the line of cross—examinaL
tion differs from the attitude taken by the accused at the !
preparatory examination where, when the charge was put to
him and he was told he was not obliged to make any state-
ment, he said; "I know nothing about this allegation.
These people hate me."

In our view, there is sufficie;t corroboration of the
evidence of complainant to warrant a conv.ction on a charg?

of attempt to rape and that, at the end of the Crown case, 10

the Crown had prima facie discharged the onus which rested’

upon it. There waz evidence on which a reasonable person|
might find the accused guilty of the crime of attempted
rape.

When the Crown had closed its case, accused elected no%
to give evidence on oagth. His counsel stated that accuséd
would make a statement from the dock. After argument, 1

|

decided that it was not compeient for the accused to make
|
such a statement for the reasons which I gave at the time.

Mr. Thompson, for the accused, thereafter announced that ' 20

he did not propose to make any statement on the accused's
behalf and gave his reasons for not doing so. He thereupon
!

closed the case for the defence. Hence the prima facie

case e¢stablished by the Crown remains unanswered and it id
for those reasons that we have found the accused guilty of

attempt to rape, which is the verdict of the Court.

- : COUNSEL ADDRESSES ON SENTENCE : - |

HENOCHSBERG, J: You have heard that yog have been fou.ndI 3C
guilty of attempt torape. You have one previous conviction,
which was one of theft, in December 1953 but I am not taking
that into serious account. You have been in gaol for four

months; you have no convictions for offences of 2 sexual,
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nature and it would seem that very little violence was I
used and that complainant did not suffer any physical in-
juries. Complainant is, however, a cripple, unable to
defend herself and, in all the circumstances, I feel that '
a sentence of Twelve Months Imprisonment with Compulsory !
Labour and Four Strokes will meet the case. I

1 direct that the accused be treated as an unconvicted

prisoner until the question reserved has been decided.

COUNSEL ADDRESS COURT ON RESERVATION |
OF A SPECIAL QUESTION OF LAW. 10

!

HENOCHSBERG, J.:- In this case, during the course of the

trial, after I gave my ruling this morning, Mr. Thompson, .

for the accused, applied for a special entry of an irre-
gularity in terms of section 364 of the Code and argumentl
thereon was postponed. Immediately after the accused ha?

been convicted and sentenced, Mr. Thompson withdrew that

application and substituted for it an application in terms
: [

of section 366 of the Code for the reservation of a ques-

f

tion of law. The question which I decided this morning
was one which I feel is of considerable importance. It 20
is a question that has been left unanswered for some yeafs
and may possibly involve a decision as to the status of 4dn
unsworn statement made from the dock. It was my intention
in any event mero motu to reserve the question for the con-
sideration of the Court of Appeal even if no such applica-
tion as the present one had been made. The Crown does.
not oppose te present application. |

I shall, therefore, resexrve for the consideration of
the Court df Appeal the question: "Is an accused person
who is legally represented by counsel personally entitled 30
to make an unsworn statement from the dock after the clése

of the Crown case and before the close of the defence case



