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IN THE SUPHILIE COURT CF SCUTHE ATRICA. ’///,//«

( AT.ELLAYE DIVISICY )

in the maiter b-iween:

SHS CCLIICSSICLUR CF 10 TALD 2.VELUE.. ... JAPrellant,

and
|
|
STRATHL.ORZ COLSCLIDATTED INVEST.EIYS ILTDees... 1

¢ 6 s 2 ¢ 2 s oReSpondemto

Coram: Schreiner, A.C.J., Steyn, Beyers, Cgilvie Thnmpsoﬁ,
JJ-AO, et Smit, A-J{-A-o

Heard: November 25th, 1958. Delivered:ilxn%éu'/0a£/9 :

J U D GITE N T,

CGLILVID THCUPSCK, J.A.: -

|
During the tax year ended 30th June 1953 Responéent
Company sold (a) certain 72 mcrgen of land at a profit of
£38,053, and (b) the rights to take up 69, 210 shares iﬁ ‘the
Stilfontein Gold lining Company Ltd. for the éum of £11,246,
being 3/3 per right. In assessing Res-ordent for norwmal
tex in respect of the tax yewr in questicn the Comuissioner
included both these amounts of £38,053 and £11,246 in its%

gross income. Xespondent, ite objzeticn to this having bécn

overruled by the Commissloner, appealed to the Special Cowurt

which upheld the assessment in resard to the £38,053 but |

2llowed.......v.... v /2
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glloved despondent's appeal in relation to the £11,246 whkich
it held to be a receipt of a cupital nature. Being dissgtis-
fisd with this lzst mentioned decision of the Special Court,

the Conmicsioner reguired it to state a case under'sectioP

1 of Act 31 of 1941 for the decision of this Court: the

consents necessary in terms of suctisn 81(1)(b) of the Ack
|

nave been Juiy filed. The finding of the Special Court in

not challenged by Respondent. $he sole guestion for decigion

relation to the £38,053 profit on the land transaction is

in the pressnt a-real, accordingly, is whether or not the
. |
£11,246, obtained by Hespondeni on the sale of the rights

to teke up the Stilfontein shares, attracts tax. For a
i
|

proper aprreciation and determination of that ﬁuestion it
is necessary first to make some reference to the circumstances
preceding the acquisition by Respondent of the relative %
Stilfontein shares and which ultimately led up to the sald
of The rights in issue. | ‘

The Stilfontein Gold liining Cowypany Ltd. — which I
will call the Stilfontein Company — was registered on 23rq

April 1949 with @ nominal capital of £100 divided into 100

shares of £1 each. IThis company was promoted by the Few
- i

Pioneer Central Hante........ .'/3



{td,
Pioneer Central Hand Gold lining Company,(hereafter refeTred

to as the New Pioneer Compeny) of which Strathmore Invest-

|
ments Ltd. (which I will call the Investments: Company) hgd
I

control. At all times matarial to this arzeal llessrs.

Jack Scott, J.C.lleIntyre and C.VV.Roper were associated ?

together as shareholders in, and directors of, the various

companies I have mentioned, and also of various other coé—
panies collectively known as the Strathmore group. As
between themselves, these thre: gentlemen held their sheades

in the proportions of 84y, 12, and 4% respectively. At:

all times materiad to this apreal Scott, through his share-

holding, had effective control of the Invesiments Company,

of the New Picneen Company, and of the Stilfontein Compaqy
and was also chairman of these companies. i
!
On 13th June 194S the original 100 £1 shares in thé
Stilfontein Company were subdivided into 4CO shares of S/F
eacnh and the nominal capital of the Company was increzsed
to £3,500,000 by the creation of a further 13,999,600 sha&es
of 5/~ each. On 28th June 1949 one million of these shargs

|
were issued to various coumpeanies, including the New Pionegr

which

Conpany and the Investmen.s Company, «0 respectively
A ‘

E.Cquired-...‘.......o'...'./ﬁf



acquired 400,00G &nd 2C0,C00 sharss. During June and July

1849 the Stilfontein Company purchased from fhe Strathmo&e

Land |
Development Company (Pty.) Ltd. and Tastern IZxtensions Lia.

certein mineral rights and prospecting contracuvs {with
ortions to purchase mineral rishts) over various tortions
of the farms Stilfontein No.39, Hartebeesfontein No.4l aﬁd

Buffelsfontein. Included among the rights so =urchased from

-

the Strathmore Levelppment Company (Pty.) Ltd. were certain

option and prospecting rights over the ferm Stilfontein

whicl Scott hed, in his persornal capacity, acquired during
| |
1946 and which, subject to the retzntion of a 105 partticipatior

right, he had in llarch 1857 ceded to Strathmore: Develorment

|
|
1

Comvany (ng.ﬁ Ltd.. This 10 patticipation right was
czded by Scott, free of charge, to the Investments Com_any
on 19%h Septémber 194%. Vhen, in September l§49, the Stig_
fontein Compeny decided to issue = further 10,0C0,CCO of

its remaining 13,0C0,000 shares, the Inveztments Company‘
acguired, in satisfaction of Scott's aforementioned 104
participation right, a further parcel of 792,1@0 Stilfont%in
sheres. OFf these 792,10C shares, 100,000 were, by virtue of

a prior agreement not material to this appeal, handed ovey %o

the Estate........ cevenanr /S



the Estute G.F.Jooste, thus reducing the parcel to 692,1CGC
shares.

The Investments Company wes incorporated in 1936
and, until Decauwbzr 1947, its authorised and issued capiﬁal
was £2,500 divided into 1,25C ordinary sharesGOf £l eachi
and 1,250 preference shares of £1 each. All ﬁhese share

- |
were held by Scott, IicIntyre and Roper in the'proportiong

of 345, 12% and 4% respectively. The Investments Companﬁ

was a financial compeny much of whose income was gerived

from profits on sharedealing: during the years 1945-19438

its profits on the sale of listed shares amounted to £228,280.
Prior to September 1947 the Investuents Company obtained

de facto contrel of the New Pioneer Company. The latter's
sole asgset was & gold mine'which had reached the 2imit oﬁ
its payability, dbut it had a Stock Ixchange quotation foA
ite shares. 1In Kovember 1947 the capital of the Few Pion;er
Company was increased, the Investments Company taking up
200,000 shares at 5/~ each and acguiring an option to také
up a further 400,000 shares at 10Z- each. During 1947 the
Investments Company suffered from a shortage of capital and

an inability to increase its existing overdraft of £100,000.

Negotiations between......./6



|
Negotiations between Scott and cercain Financial Houses in

England uhtimately resulived in a re-acvvaugsuens of assets

betwezen the Investments Company and Strathmore Holdings i

PProprietary) Liwived (another comreny control.sd by Sco;t)
and in the Investuents Dompany being granted a loan of
£200,C00. In Decewber 1947 tkhe ordinary share capital of
the Investmants Cowpany was increased from £1,250 to £30i,250
by the creation of 300,C00 ordinary shares of £1 each. $cott
and his associates took up 200,000 of the new;sharus thu%
resaining control of the Investments Company, whereof Scdtt
renained chalrman.

Respondent cowyany was originally incorporated in

the South African .epublic on 25th iiarch 1899 under the

name of G.F.Compapy Ltd.. On 20th Avgust 1602 its naue ﬂas

|
;

changed to Kleinfontein Estates and Township Limited.
throughout its histor,, up to the tax yezr in issue in this

arpeal, bthe corpany derived income, inter alia, from supplying

|
water to various wmines and from dealing in land and was taxed

upon the income go derived. At al. material tiwes the
company's shares had a stock-exchange quotation., In llay 1949
| |
!

Scott and his abovenawed aszociates acyuired sufficient

Shares..... &



sheres in the oow;any to obdain contro: of it, and on 1$zh
|
October 1249 ilLe Jowyany's nem2 was chang:d to Strathuore
. » . y !
Consolidated Irvestuents bid. (i.e. prescnt iesporndent;.

Before the newe of the com any was changsd, the capital [of

Kleinfontein Isiatec and Jowrshi: Ltd. had, on 27th Jung

144¢, been increa.ed frow 21,250 to «321,:5C by the crdation
of 1,200,0C0 new shares of 5/- ecch. In verms of & pridr
a-resment, these 1,200,000 shargs wers allotici as f*;lj

paid up tc the holders of tle ordinery shares 1. the In%;_t-
aernts Cowmpany in consicderwtion of the latter£s shareholie:s
transferrings to hlelniontein Lstates and Townsiip Llu.
tleir 30C,0C0 sharss in the Inve:stuasnts Cowgany. 4s 2
reoult of this trarswcesion, the Inveotuen.as UOMEany oW !
becaie, zcccordirn: 40 the stat & case, the whnoliy~ovmed

subsidiary of the Consolidated Clo.ieny (p.esent wesyon.clni;
|

i
A
FaR:

then £till calleld w.einfortein EBsatee wnl Wpwnehip i3,
Uf the 1,20C,C000 new sh.res in th2 Corsolidcte. Jom eany,

$G2,00. were .wurde. te Scott, l.clntyre ani Joper, in the
|

i

aforewertion:zd jrogcrt..ns, Scott thus ravainlns control
of meupondent wnd, throush it, of the Irvestugnts Com-—

B
4

jany. In ordsr, iuter alla, to satisily

|

Stoclil.‘.‘.......ll.'.‘I...lijg



Stock Lachense reyuirewents, & further 257,000 sharss were
retained and, after the change of name o Strathuiore
Congolidatel Livestuenis L“df’ these «57,LCL shares were;in
Lovembeyﬁ949 oifered to the public at 37/6 per share, the
nroceeds teing paid to the sharshiolders of the Investmenis
Cuwpany: Scott's share of thiese procecas was in excess of
£3C00,0C0C. Scott became, and &f all material times r.o.zided,
the cheir.an of 2=s:condent Cowpuany.

Cr. 21st Cctobaer 1649 the Invectments Company (which
had, on 10th Octoper 1949 chaned its n.me to Svrathmore
wxploraticn and llznasewent Li.ited; but which I shall
continue to call the Inve.tuerts Courany, tcoXx uy & short

terw loan of £400,000, 1l2dring as security, inter alia, the

aforementioned parwel of 692,100 Stilifonvein shares. 1In
November 1249 the awount of this loan was increiwsed to
£480,000, the 592,10C Stiifontein sheares remeining ;.:or:ion
of the security for the loan.

I turn now to the circumstances whereunder Respondent
acquired the abovsuentioned 692,100 Stilfontein shares and
to the évents whica culminated in the gsale of the righis
rertaining to those siares. On 6tk Larch 1050 kespondent's

Board Of DifeCtOfS- e e ol 0/(';
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Board of Directors feemed the following resolution.
"Peruanent Invéétment Portfolio. In connection with
" the permanent investment portfolio to be held by
" the courany, it was agreed thet consideration be
" given %o taking transfer from Strathmore Ixploration
" &znd lL.anagement Ltd. (i.e. the Investments Comprahy?
" of shares of a book value of &£500,L00."

Between the deate of this resolution and the end of the thx

; [
vear on 3Uth June 1960, the Investments Company transferred

;t;l"ﬁ&;- i
to Respondent theaforementioned 692,lOOAshares for the shm

of £173,025, i.e. at 5/- per share, and also the following

shares:

Quoted Skares:

Il'ew Pioncer Company 20,CCC sheres for £23,254
Alpha Free Stzte Holdings 100,800 " "o 254,514,
Shares in Companies which thereupon became whol.y=
oWiied Subsidiaries:

Strathmore Industries Ltd. 576,000 shares for £144,0CC.

Strathmore Lstates Ltd. 115,0C0 " " £94,C38.
Shares in Cther Comraniss:
Babrosgco lidines (Pty) Ltd. 5,0CC shares for  £%,000
Western Klerksdorp

Investments Ltd. 600 " " £7,644
Keir & Cawdor (3.A.) Itd. 30,000 " "o £15,000.

The prices whereat the above sheres were taken over was the
value of the shares as reflected in the books of the Invest-
ments Company; thig, so far as concerned the shares with a
Stock Exchancée guotation, was thé cost of the shares to the
Investments Company. Although the Stiifontein sharss were

transferred...coeeeese../10
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trensferred at j;ar, their market value at this datz wes in
exczes of £l ner ghare. The stated czse records tnat it
was the desire of Scott and his associates thet there should
‘ .
be ho tax liability if any of the shear.s transferred to the
(e R tl’roaltaf)
Consolidated CompgnyAwere realised at a profit. Had there
been no problem about taxation, the shares could have re+
mained in any other company. Comtempobtaneously with the,
above transfors of shares to Xespondent, tie latter toox
over from the Investi.ents Couwpany the abovementi.ned loan,
which then amounted to £50C,C(0. The 692,100 Stilfontein
shares continued to be pledsed as part of thelsecurity fdr
this loan.

In their report, dat:d 29th Rovember 1950, for the
year ended 30th June 192C, the Direetors of Respondent
included the following statenent, viz.:

" Busirescs of the Company.

" Your company wili in future carry out the functions
" and objects of an Investment Company in thot its

Y investments wil. be held for capital arpreciation

" and for prodmction of revesnue and that the rrocceds
" of any realisaticn of such investwents will be

" regaraed s realisation of capital for re-invectuert
" and will not be availabhe for distribution to

" shareholders by way of dividend. This change of

" policy insofer as it concerns your Coumpany's

" holdings of land is reflected in the accounts for

the yedr...oeveeson/1L
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the year and is dealt with in detail in 2 later
raragraph of this Heport.

The effect will b: that profit on the sale of
land will not, as in the past, be regurded as
distributable. In terus of the new concezytion
the total procezds of the sale will be retained
by the company and re-invested. The company will
no longer function as a dealer in land or us &
townghip owner, such functions will be performed
when necessary through a subsidiary. ;
The Comrany's invest..ents in shares of sub51d%ary
and associated minigg development and finance
compenies will be trezted in xike manner Su¢n
shares will be held for capital fz;gg%£%ﬁ¢ and
dividends, and the proceeds of any reallsstion
will be retained for re-investment.

To define this new policy, it is proposed that
the l.emorandum of Association be suitally modérn-
iged and amended."

Pursuant to this revort, the necessary resolutions

amending the Artivles (as pointed out ezrlier, Respondent

com.-any was registered before Union)} of Association were

passed on 21lst Decewber 1950, and these were duly confirmed

by the Supreme Court on 16th January 1951. The relevant

porticns of the emdditions so made to what may for convenience

be called Res;ondent's llemorandum read:

OBJEC.S OF TH: COLIPANY

o Bre

5. The business and objects for whicih the Company
is esgtablished are:-

(B)eernes  eeasoeanans .

(£)(1) To purchase or otherwise acquire and to
hold for the purposes of investment with the purzoss

of receiving..... 4 ¥
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of receiving and deriving incoi.e therefron lanhd

or imriovable provperty under whatsoever title held
end vhether in the Union of South Africa or there-
out (including the landed property now ovned by

the Coumpany), securities and investuencs of every
wind including within the wmeaning thereof shares
and debenturew (whether or rnot fully paid) in any
company or corporsation wheresoever incorporated

or cerrying on business, stocks and loans therein,
options on shurses snd debehtures, bonds (mortgages
or otherwise) and for any of the purposes aforesaid
to acquire any such seecurities or investments by
rurchase, exchange, subscription (conditionally or
uncor.ditionally), application, partiwipation or
otherwise and wvhere necessary 1o walke payuents
therefor in cash or as cai’ed up or in advunceg of
calls or otherwise or by shar:s of the Company
full, or rartly paid or other manner as ..ay ba
deened expedient.

(£)(2) PFrom time to time to sell or realise any
investmants at any time held by the Comgpany. <he
vroceads resulting from every such sale or realisa-
tion shall be apiiizu by the Cowgpany in the purchase
or acguisition of the like or simidar securicics

or invecztuenss as «forssaid or in landed or iu-
movable pro.erty whicit thereupon shall be held by
the Comwany for the like purposes &s in paragraih
(1) hereof met out. All profit arising or result-
ing from the sale or realisation af any investients
=t an; time owned or h2ld by the Coujiany shail not
be distributed by way of dividend but shall be
placed or added 1o the capital reserve of the
Company or ewrioyed in the writing down of the book
value of any lended or immovable progerty or of any
securities or investments or for any other similar
rurpose which skall not rermit of such profils
being distributed in divideuds.

(£3(3) To employ any landed or iumovable rro.ert,
in the produciion of income therefrom by farming or
asricultural rursuits, construcvion of dams or
recorvoirs and the suynly and sale of water, there-

4

from and/or by leaszing or letting the saue. And

for better........./ 1:
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" for better or readier rroduction of income to

" erect, construct, alter or improve buildin~s and

" erections on any such landed proierty or otherwise
" devalop the same for such purjposes.

" (£)(4) To hire or tuke on lease buildings or

" premises for the purposes of the Company.

" (£)(5) To purchase or acqguire suach movable

" property as may be reyuired or necessary to give

" effect vo the purposes or objects of the Company.
" (£)(6) ©To zct ag Secretaries, Trustees ot

" Adminstreztors of the a.fairs of any persong or

" commany and to undertake secretarial and adwini-

" strative duties ana functions anu to accept or

" administer tiusts and to undervaike thne manage..ent,
" investment and‘disgos#ion of the monies or funds

" of any person and the supervision, control and

" administration of any business transaction or

" opersmtion of any person or Cowjeny." :

During the tax yezr ended 3Cth June 1951 Respondent made no

gale of land or sharss. It however increased its holding in

| |
a company known as Strathuore lLianagenent Limited which

thereupon became one of Hespondent's wholly ovned subsidiarics.
Purinz the tax year end=d 30th June 1952,
Kespondent concluded the following transactions. It disgosed

of two stands and without objection paid tax on the profit

which was garried to reserve. It trarsferrcd, ot beook value,

to Strathmore Ilarazeuent Limited the 576,0CC shares in
Strath.ore Industries Limited and the 115,000 chares in

Strathnore Zstates Limited; and it purchased, ot cost,
from the Invesztments Cowpany thé following shares:

885000 iflevenwenansaao/14



' I
80,000 in Few Pioncer Company.........£53,136

16,600 in Fioneer Holdings and
Finence Jorporation Linited for...£12,134

20,000 in Southern iholesian ; |
Chrysotite Limited for............£ 4,412

1:6,00C in Xllaton Geld ilining
Coui_ any Limited for........ P 3 1
In addition,ﬁespondent rurchased from the Injestments CoFbany
5C,00C shares in Easterng Rand Sxtensicns ILinited for
£40,104, bein~ the market price and resul.ting in.a lozs &f
ste £8,642 to the Investments Company. During the yearé
ended 30%th June 1952, Resyondent also repskd the loan of:
£50C,0C0 and, through Paris, raised a new loan of £850,0Gv.
| !
As secutity for t.is loan, .i2s_ondsnt ptedged the 632,100
Stilfontein shares together with the folloving shares:
100,0C0 shares irn the New Pioneer Company »i

1.0,000 sharss in the Airyha Free State lloldings
Limited.

50,000 shares in the Eastern Rand Ixtensions Liulted.
On 27th October 1952 shareholders in the Stil-
fontein Company were riven rights to tak: up further charss in
the company on the followinz terws, Viz.:
f |
(1) the richt, exercisable up to the 15th December 1§52,
4o subscribe for 1 further 5/- share at 18/- for -

every 10 shares held as at 11th November 1S52; ang

(Li)eeiiennnieenneen./15
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15.
|

(ii) the rigkt, exercisable up to the 30th W vember 1953,
to subscribe for 1 further 5/- share at 22/6 foL
evary 2 shares talen up at 18/-.
i
As at 1llth November 1552 Res:ondent still held the 692,1@C
stilfor.tein shar:s wentioned ahove, and thus ebtained the
right, in terms of the first porkion of the above offer, ito
taﬁe up a further 69,210 Stilfonﬁein shares at 13/~ by l%th
December 1952. Resypondent, which had already borrowed
!
extensively, lacked the necessar; funds to avail itself df
this offer: it had not got the money to take up the first
1ot of shares at 18/-, and there was no reasonable prospect
e ne |

of its having the zieht to take up the second lot of sharps at
A

22/6. I4 was accordingly decided to sell the rights. This
|

was duly done, the rights being sold privately in a block!
at 3/3 per right, for an aggregate sum of £11,246, being |

the amount in issue in this appeal.

: |

No further trancactions relevant to tils apuedl

|

occurred abring the tax year ended Z30th June 1953. During
|

the next tax year Reziondent acquired the followling shares,

viz.: 3,400 Pionger Holdings and Finance Corpozration LimiFed

for £1,275; 50,000 ontrose fZxploration Limited for £4,164;



1,289 Hartebeestfontein Gold llining Jow.any Limited for

£1,036. Durinz the same period Res;ondent sold 20,000
Southern khodesian Chrysfotite Jorporation Limited share?

for £1 and certain other shares, details of which are not

: |
regorded in the stated ca.e, but the uroce:ds of which weére

utilized by ides.ondent to take up shares in Buffelsfontein

Gold Ilining Cownrpany Limited. By 30th June 19%4 the Stilf

fontein shares were not yet dividend producing; and therd
‘ I

is nothing in the svated case ©o show that any of the shares

held by Respondent had paid any éividends either by thatl

dute or at any eariier time. At the end of December 1953

Scott, lcIntyre and ioier sold, for £226,035, the 1806%6

sharew which they collectiVely held in des, ondent Conpany
‘ !
to Strath.ore Holdings(Proprievory) Liwited, whimh latter
comrany, still under the control of Scott, thereby acquiréd
control of Resyiondent. During December 1954 the Strathmo¥e
group of companies merzed with General llining and Iinance’

i
Corporation Liamitec, 2 ler;e financial concsrn and in the
process Xospondart comwvany becare a wholly-ownéd subsidiary
of Seneral lining and Finance Corporation Limited, while |
shares ip the latter became the nain assets of Strathuore

Holdings (Pty) Ltd....../17
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Holdings (Propreetary) Linited. This meccer, so far as
concarned the Strathuwore group, was, according to the stated
case, induced by lack of capi.al.

A® the culuination of a procss: of reasonins to'
which I wiil refer below, + e Special Court exprecsed 1t-
self, in its judgment, te follows:

" e have thererore cowe to the conciusion that the

" 692,100 shares were always intended, both by Strath-
" more Inve.tments and by the ajre.lant, to be held

" as an irnve.tment, that these shares were in fact

" held as an investment by the appellwnt and that

" the rights were only sold because of the financial

" positicn of the appellant.”

Pindings of this nature being findings of fact — whether

of primary fact or of inferences therefrom (see Ldwards v.

Bairstow 1955(3) A.E.R. 50 (HL); Durban North iraders v.

Commissioner for Inland ieverue 1956 (4) S.A. 594 (A.D.)O-

they are, having rezardg to the provisions of section 81(1)
of the Act, unassailable unless it can be shown that the
overadl conclusion reached by the Special Court is one

which could not re.sonubly be reached (Yates Investrents

(Pty) Limited v. Com..igsioner for Inland Revenue 1956(1)

S.A. 612 at 315 (a.5.); Cowmwissioner for Inland Revenue Y.

Paul 1956(3) 5.4. 335 at 340,341 (A.D.}; SDucban lorth cgse

(supTa) Jecesesesau:/18
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supra ); or, a5 it is sometimes put, unless it can be
shown that "the true and only reasonable conctusion contra-
dicts the determinetion" made by the Srecial lourt (see

Conmisgioner for Inland Reverue v. Strathmore x lorztion

Limited 1¢56(1) J.A. 591 at 5¢8 adopting the criterion

preferred by LC.iD AADCLINTE in udwards v. 3airstow (supra).

And sce also the authorities collazgted in Strathu.ore Hoidin-s

CAD.10-11 1258 ;
(Pty.) Limited v. Cou.issioner for Inland agvenue sPot yet

roported). ).

How the Special Court's above-cited findins that
the 692,100 Stilfontein sharss were always intended to be
held o=z an investument by the iInvestuents Zowpany is cabtainld
one which could not reaconably be rewuched. There was no
evidence whatevar to suj;ort such a finding. As roinia
out egrlier, the Investments Company derised much of its
income froun shiwekédaddz charedecaling. 1T acﬁuired, in the
circu.starnces outliined esarlier in this judmment, Jhe (92,i(C
Stilfortein shores in Seltember 1:49. During the tux year
endeé 30th June 1_5C thes Investuents Ceoujany séld 1,26C,022
Stilfontein shures at a profit of £217,501. Gunn (Common-
weelth Income 'ax,5th .dition secticn 559) siatac thav

f
¢ =
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"1t is pessible for a comrpany or any other tex payer to

change from a trader to an investors and vice versa but,

with reverence, it is as difficult to .iake the chanpe for
taxation purposes as 1t is for a rope to 2¢s through the
eye of a needle." Certairliy the nmere facts that the wvarcel
e oA C o was . o
of 692,1C0 Stiifortein shares were originally acyuireé by
the Investments Couwpany in satisfoctior of Scott's 10,
varticization rightf and thet, soon «fter its acquisitien,
the parcel was pledzed can not suffice to establish thet
the InvestmentsACom;any, aglthiough contemrorancously traling
extensively in 3tilfontein shares, wues investing in thes
particuler parcel of 69.,1C0 Stilfortein shares. To say
any more on the ratter would be unduly to labour the joint.
It is abundantly aypparent thut the Invesiments Cow, any
never invested in these, or in any other, sharcs. The
fact that the Syecial Court thus erred in relation to the
Investments Jompeny's holding of the 652,100 Itilfontein
shares is, of course, in no way conclusive of the enguiry
in releation to .esipondent's holding of these shares; but
the Special Court's erronecus view concerring the Invest-
ments Conrany's holding ap;ears 1O navs influencad it in

reasld t0.earrsnss../20
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regard to Res_.onuant's initial acguisitior of the sharss

as well. llcreover, in this latter conneciion the Specipl

Court also swlowduwsabeds misdirected itself on the facts

in at leu.t two dmportint repects to which I wial now refer.
At an early stage in its reasons,.the Speoiai

Court, aiter mentioning the transactioqﬁ of June 1949,

outlined abvove, whereby the Inveztwments Coirany becemne ths

wholly-owned subzidiery of llespondent, went on to say:

" I% a;pewrs thet at the time of this transcftion

" the Strethuore group wes extending in a number of
T dirsctions and Scott was anxious to create an in-
" vestment comreny in the group, that is to say a

" comiary which vould held a number of interests,

" mainly in other companies of the Stratheore sroup,
" ag perianent investwents. Instz2ad of crzatine a

" new company Tor that rurpose and in order to

" avold any difficulty in obtaining = Stock ExXchengez
" guotction for the sharcs in guch a scheme, the

" oyportunity of acgquiring the control of ap exipt-
" ing comnany was takpa when the shares of arpellant
baceaze availsble. The arpe..ant company was an

" ordinary land dialing company and township owner

" and in order to carry cut the object as ubove

" described the llemorandum ancé Ariicles of Assbdclation
" of the company had to be amended."

The actual facts, as azrzed upon in the stated case, are ithat

&t the tize Scott and his acsociates had in wind a contrali-
II

Yirn~> compamy for sheir sroupy and which would have a Stock

Ixchangze guotztion. Restondent hud such a quotation and,

when the.........../21



when the op.orvunity olfered to acquire control of 22spondent,
this was, in the marrer indicated above, duly ex;loited.
Ir.Cttlinger, for lszspordent, veliantly sought to ex:iiedn
ava, the above citeu st.tement in the Specizl Court's
r2aswns 2s being merely an inference or deduction driwn by
the Court. 1In its context, I do not thinl thwt shis is the
true meaning of tke statewent; bdut, even if 1T be so re-
g.rdad, there is no evidenwe from which such an inferenge
or deduction can reasonably be driwn. As zp.ears fro. vhat
is set out eagrlier in this judgment, it was only very
considerably later that sny "investment" aspect in relation
to Respondent wus ventilated. Nor can the metter be dis-
missed on the ground that the above nisdirection was

merely incidental reasoning; for the misdirzcvion in
question a,years to have coioursd the whole aprroach of

the Special Court to the nature of aespondent's holding

of the Stilfontein ghares. TFor ins.ance, in a later
passage, referrins back to the passage last-quoted above,
the reasons stete that "Pursuant to the change of po;icy
hereinbefore descrivea, the a.ie.lant (i.2. ?resent deson—-
dent) decided on 6%l .arch 195C to consider taking tr.n:zfer

vev..0f shares." ......./22



veees..0f sherest
A misdirection of an evern more serious nature
relates to the view of the 3pecial Court, in regasrd vo
diespondent's intenticr. at the date it ac,uired the 6£2,1CC
Stilfortein shares, as exyrezsed in the following ;asseage:
" The ac.,uieition of shar:s only followed on
" the change of policy, and were acyuired in
" accordance with the declarations made by the
" directors of the company. Having regard to
" this fact and to the terms of the lemorandum,
" it is the view of the Court thut when the
" shar:s were acquired the arzpellant intended
" o0 hold them as an invectment."
Respondent acguired the 692,100 Stilfonvein shares, toggther
with the other shares mentioned eszrlier, from the Invest-
ments Company between 6th llarch 1950 znéd 30th Jurne 1950.
as
In cases of this kind the accertaimient of intentionkat the

date of acquic.tion is of great importance {see Lace Pro-

prietary :lines Limited v, Commissioner for Inland HRevenue

1938 A.D. 267 at 277). The test whether a company was
garrying out a scheme of profit making is not entirely

identical with that applied to an individual (Yates Invest-

ments (Pty) Limited v. Commissioner for Inland Revenue supra

5‘" vnz' [ 7Y z .

at 616; Commisgioner for Inland devanue v. Strathmore supra
A

8% 598):  terereeenennsed23
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. . N ) o
a¥ Yuusi ana, az was remarked by STILisrlets deao, in L.L.C.

Corporation of &outh sfriva (Evy) Liuibed Ve Coumdssioner

for Inland dsvenus o 5C(4) S.a. 640 av 640, finance cou-
Fan_ies Iua}_{e }_.’I‘Uflts on 5ha1.es el U}lel' b:y Sellirlg or hOld[ln_‘_‘;
wlich are "merely altecnative methods of dvailug with .he

. : . A ‘.
shares for thé _ur:sose of naking rrofi? cut of thew" \ &r

SOLOLOE, Jd.A., i. Uverseas .rust Cor}uration‘ Liited v,

Sonmissioner for inland .everue 1526 w.o. 444 at 457). at

the time when hes_ondent acyuired the 502,100 Siiifor tein
shares, its objects and activitics were those of an ordinary
trading and firnunce cowpany: as at thet date, .es.ondes
couxd not possitly be regirded as an investmgnt Lholdirg
company. Lt foliows thut, in the zbsence 0 evidence ta
uhe co.nirary (and here I would wgeing refer fo Gunn's
zbove—cited remarks), vhe 6G.,iue Stilfontein shar:s

ipust be taken %o have oveen weguired by asspondent s yart
of a scheme of proifit wading., In wy view, there w.s no
avidence to the coutrary. As ot the date when these sharss
were ac.uired by .eo.ondent, there had in fuct not yet

besn — &g stated by the Specisl Jourt in the above-clved
rassage Jrow 1te r.oesons ~ any "declaraiion made by the

. /s
:Dl.f'ectOI‘E,‘. PECIE LR A A b/ 44
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Directors of thé Cowpany"; the "chan_e of $Qlic$" referred
to by the Bpecial Court, was not announced until the
Directors’report} dated 29th November 1950.‘ In terus af
the resoiution passed by the Directgrs on 6th liarch 1930,
it wes at that dzte merely agreeg thet "coimglideration He
piven" to toking transfer of shares frowm the Investments
Company "in connectiin with the perwanent invectuient

portfolio". It is, I think, manifest that a bare statenent

ot

of this kind can not change the clhar.cter of the asssts
concerned. MNor could what wus st.ted tn the Dirzctors

Rerort of 29th Novimber 195C suffice to bring about thult

result. As SCHuelivdi, J.A., remarked in Commissioner fér

Inland levenue v. Aichmond ILstztes {Ptv) Liwited 1656 (1)

S.A. at page €10:

" The decisions of this Court have recognised
" the importance of the intention with which

" property was acguirsd zud have taken ac¢ount
" of the possibility that a change of inten-

" tion or policy nmay also affect the result.

" Bui they have not laid dovmn that a chane

" of poiicy or intention by itself effectsg a

" change in the charucter of the assets."

‘It is to be observed thxt this Dirsctors leport of 29th
Novenber wag couched in terms of the future. “he Stilfontein

SNATES v veasss cerisesd/25
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shares had oeen ac.uired by heg_ owndznu gevelaul .onths
. e B 4
egriier, and it wus not until Jonuary 1¢91 that Hesrondent's

menorandum was Hltered. Asswiing thet the intertion of &

company is to be sscertgined in relation to its formal

acts (Coww.issiorer for Iniand .evenus V. dichuonu cstatiec

surra at page 6C 6;, 1% couid, Luving rejard to ilie prinary

foots, not rea.onadly be irferred tiet — as siavted in Uie
passa;e frow the Dpeeizl Tourt's reczons lost c¢it:d above —
when the Stilfontein shar.s were acguired despondent
intended to Lolia thz { as an invest.ent.

the altered objects of Aes_.ondent were rightly
recarded by the I_.ecial Jourt as be.n” & very relavant
Teuture ir the caze. It is a&lrost an irraéasistible infueience

thot this aiterution was dictated by what wes sald, aliter

relerrings to SiLon's luocowe Tax (Vol.2 seetions 176, 209,

210), by this Coart in L.0.C. Corporaticn of S.A. (Dty) L4,

ﬂwr'u)
v. Commissioner For Inlani Jdavenue Ie—tit—Gdt) vherein

judrment was dzliversd on Jro October 1950. As wes poirtad
out by SCLLILlLik, J.4., &% pares 545, 646 of the L.H.C.

Cor-or-tion c ve, the terms of a com;any's memoréndw;; are

en iwnjortant elauent in an eryuiry such as this. It is,

SN
WOLEOVETY, seesevasses/d
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noreovar, true ihit the above-cited provisions of clause
5(f)(2) of Aesmondent's objects confor. to what Simon in
! 'dfotf}

section 2C¢ s%a%eﬁ is the dis.inghisking characterlstlc
of a true invesgtment trust or hoidin, cou_wny, as distinct
from w2 investuent desling comfany.' It is, ;owewer, also
very relevant thet the alteratlion to ies;ondernt's mewordrduwa
aas nde only soue considerable tiue after the sheres in
question — end also most of its other shares — Lud been

c,aired by has;ondent. Cn a trus anzlysiz of che pcsitiun,
the cease is, in .y udmment, reaily one of allz’ed chlinge
of intention. Jhe critical ,oint which les:indent — having
reserd to the onus p.zcad on the taxrayer by section T8 ¢f
the sct — hed to ectabiish before the wpecizl Court was
that it hed in reality chan_ <% its intenilin in rerard o
these 692,10C Stilforn.ein shares witer it had alrecdy
aéguired them. Th .t cuch a chenze of iricutior uay, in a
sroier cwze, aIter the character of uassebs held by a coupan,,

is recognised by the decisions of this Court (see e.g. the

and 610
the 2ichuond Zetrtes case supra at page 20T, .nd eases thare

citsd); but it is seldow arn 2&8y mutter to establish. .3
is, in wmy judgmeni, not snough for Respondent merely to

R X Y Sy



roint 10 its slt:zred neworsndum. A yrohibition ageinst
the aistributior by way of dividend of any profits arising
from the realisation of investuments may, as Simon (loc.eit.)
o‘hJ :’cat /) l.

shedes, be an indiswensible atuiribusz of thelmemoranwﬂu

of a true Investuens Holdirn; Company: but, in ny opinion,
tha nere Twet th..t & comgeny's memorundum is in this form
— however persuasive thzt may be — can not b& itself be
coneclusive. The Court must have regard to all the circump-
stances of the cuse. This wus, irdeel, in somz measure
apnreciated b, the Stecial Court; for, despité the Ebirf
form of the wltered uer.orandum, tha Special Court held

the wrocesds of the subseguent land trams.ction to be sub-
jeet to tax. In my judement, the Specizl Court wes quite

correct ir so holding; but the distinction drswn by the

Special Court bett.een the land trunsaction and the share-

-

7,

rights trunsscticn argesrs to me to lack velidity. The
Directors' eport of 2¢th Iovewbsr 1850 stated that "in
teri.a 0of the new conception" the total nroce:ds of the
sales of land wouid be retained and reinvested. In the.
altered Lemorcndum lani was treated ou precizely the seme

basie as shares (vide clause 5(£)(1) ); and the restrictive

Ll‘OViSiOI’IS..........u----c-‘/ze
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provisions of clauce 5(£)(2) of the .emorandum a;vly squaily
The

to the procceds of cales of land and of shares.
Stecial Court — in my visw, guite correctly — specifically

found thut, notwithstanding the provisions of the altered
reaorandum, Recpondent did not in fuct chan e its invention
ws, of

I: this the Srecial Court

with rerard to land.
course, largely infiuenced by Aespondent's lorng history
Had the Sjeclul Court not — =as I

ag a dealer in land.

have indiceted earlier — mi:directzd iteel . in recation to
nature of Aezyond:ns's acldipg of the 642,10C Stil-

the
fortein zhwre® prior to the chanpge of wne.orandum, it would

arda the iland.

shar.s

— g0 it secms to me — in all provubility not have diffiren-
rowaw2r that way

tiatzd bete2n vhe

be, 1. an erguicy sach as the present it is, ir my judfmuwent,

necessary, desrite tha form of tie nmeworundum, to consider
Aespondert's meworandun —

et

211 the f_cts of the czse.
\VhiCh, as ln'ilcut63 e:"_f:_iar, }:as bJ::.n Sho\vn 'b&] 'the 1and

Iv is only one - albeis on importent — aspect
TN, J.A.,

LN A

sidered in vzcuo nor can it%, in my view, be regetrdcd
ol 4

trancactions not to be gll it seews — can neither be con-
O‘
-’

gz Qecisive.
of the overzll encuiry (cf. the remarks of SC
j..n -the-.t.aqpl'l\'luti'n-,/z
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in the Richmond ¥states czse (supra) at zaze 612).

Addressing oneself to that overall enguiry, omne

is at orce struck by the rresence of a variety of features
which, in my view, are alien to the concept of a true
Investment Holding Company. I refer, more particularly,
to the nature of the shares held by Respondent and to
Respondent's financial position ~ both considered against
the general backzround of Hegpondent bein; one of a grouyg
of inter-locking companies all controlled, and from time
to time re~arransed, by Scott who, it may be mentioned in
nassing, did not himself give evidence before the Special
Court. As regards firence, despondent commenced its new
regime with a debt of £500,00C which it took owver Zfrom thé
Investuents Co.lany, and there wes throughout a shorture
of available capital. During the 1v52 tax y:=ar Hesyondent
increased its loan indebtedness from £500,00C to &850,00C.
‘here was never any irosgect of this indebtednéss beingy
discharged 2xcept by the sale of a substantial'portion of
Respondent's shareholding. As regards its sharéholding,
fespondent acguired its "investuent portfolio" aduosy

entirely from the Investments Comrany .t prices which

4
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enabled the lutter %0 aveid payirs wny terz ér the szles.

Ir. the cuse of the 692,100 Stilforteir sh.ras, the disparity
batieer the fizure of 5/~ ard the then morket .rice wus
ver, conslderable. All that was, no diubt, sood businass
Tfor Hesjordent. But the i rificani fsoigre is that the
stated cece: cortuivs no evidence of any of ke sharss in
decrondent's "investuent ,critfoiio” evar Luv.rny Laid &
dividend at any relevant time. Yo Joub: an Inve_twent
doldiny Co.any can, in theory, kold share:s for a lons tine
before any dividerd is receivud; but it is hardly the
hellrark of the normal Invesinent liclding Jomﬁuny that all
ite sheres should ray no dividend. So far =s concerns the
632,10C Stilfortein chores, thuat company .ig oni;, reecister-
23 in 4pril 1249. Leczpondant acquire. the shares in 1950,
-rd by 2CtL Jure 1954 tley hed .ot yot peid any dividend.
Or, the othzr hand Scott, oy virtue of ris ckaifuanshil of
the 8tilfortein ari other reauted cowganies, wag ceculierly
vell situzted to acsace the [rosp.cts Of .eking a  rofit om
the shares cousegjuent upon & rise in thelr g rket crice.
£11 the indic ticns uye bt the olcck of 6C2,100 Stilfon-
tein charas was held by ides ondent, rot as an inve:tment,

but to be..oiii i iiee. .. ,/31
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but to be sold, when the time wes op,ortuns, at a profit,
The cumulacive effact of the various consider-

ations I have mentioned is such as, in ry judsment, %o

lead irresistibly t§ the corclusion that the_acquisition

and holdinz of the 682,100 Stilfontein shareé by desrondent

was a scheme of _rofit making. In ay view, ﬁhe concilusion

reached b, the S,ecial Court th.t the. e shires .ere acﬂaéred

and Leld by Reswondent as an investwert is one which could

not reasorzbly be reached. In wy judement, on the pricary

fucts ~ o us- the words emrioyed by LORD JATCLIFFE in

Yawards v. Bairstow (supra) — +the true and only reascnalle

conclusion contradicts the determirnation of the Special
Court.

If the 692,1C0 Stilfontein shares were held by'
Res;ondent as a scheme of profit making, it HEdLddAE¥ A
necessarily follows — as was, indeed, conceded by Ir.
Ettlinger — that, on the fzcts of this particuiar case,
the sale of rights for £11,246 attracted tax. I do not
wish to be understood as implying thet the proceeds of a
sale of rights to subscribe for shares must alwéys necces-—

sarily constitutz incone: on the contrary, I expressly

Cconfine.vvevennnenas/32
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confine myself to this particular case. It.was at ail
waterial tiues a erent to all ccncarned that the Stil-
fortein Cowrrany would frow time to tiwe reguire further
davelopuent capital, thai exiscinsg shareholders would, in
the first instance, be giver the right to subscribe there-
for, and that such rights would, if so decired, be saleable
to ddvantage. Under those circumstances, the sale of the
rights in issue in the rresent appeal can, in ny view,
only be regearded as an integral part of lespondenti's scheue
of profit waking and, in conseguence, the rroczeds of the
gale of the rights are liable tp SaX.

Tor the forecoing reasons, the appeal is allowed
vith costs. The decision of the Special Cour?, in so far
=8 it relates to the item of £11,246, is set aside ard is

altered to read "assessment confirmed".

SCHREINTA, A.C.J.,

STEYN, I.A.,
CONCUTL
BEYEAS, J.A.,

ST, Aed edsey



