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GovERNMENT NOTICES ® GOEWERMENTSKENNISGEWINGS

DEPARTMENT OF FORESTRY, FISHERIES AND THE ENVIRONMENT

NO. 3963 12 October 2023

NATIONAL ENVIRONMENTAL MANAGEMENT: BIODIVERSITY ACT, 2004
(ACT NO. 10 OF 2004)

REPUBLICATION OF THE DRAFT LIST OF THREATENED OR PROTECTED TERRESTRIAL SPECIES
AND FRESHWATER SPECIES, RESTRICTED ACTIVITIES THAT ARE PROPOSED TO BE
PROHIBITED, AND RESTRICTED ACTIVITIES THAT ARE PROPOSED TO BE EXEMPTED FOR

PUBLIC COMMENT

|, Barbara Dallas Creecy, Minister of Forestry, Fisheries and the Environment, hereby, in terms of sections
56(1), 57(2), 57(4), read with sections 99 and 100 of the National Environmental Management: Biodiversity
Act, 2004 (Act No. 10 of 2004) (the Biodiversity Act), republish, for public comment the —

(a) draft list of threatened or protected terrestrial species and freshwater species;

(b) restricted activities that are proposed to be prohibited; and

(c) restricted activities that are proposed to be exempted,

respectively, as set out in the Schedule hereto.

Members of the public are invited to submit written comments within 30 (thirty} days from the date of
publication of this notice in the Government Gazette, or the notice in the newspaper, whichever date is the
later date, to the following addresses:

By post to: The Director-General: Department of Forestry, Fisheries and the Environment
Attention: Ms Tebogo Mashua
Private Bag X447
PRETORIA
0001

By hand at: Environment House, 473 Steve Biko Street, Arcadia, Pretoria, 0083.

By e-mail: topsconsultation@dffe.gov.za

Any enquiries in connection with the notice can be directed to Ms Tebogo Mashua at tmashua@dffe.gov.za
or 066 282 5141.

Comments received after the closing date may be disregarded.

The list of critically endangered species, endangered species, vulnerable species and protected species,
collectively referred to as threatened or protected species list (TOPS list), was published for implementation
under Government Notice No. R. 151, in Government Gazette No. 29657 on 23 February 2007. Regulations
pertaining to the listed TOPS (TOPS Regulations) were published in the same Government Gazette under
Govermnment Notice No. R. 152 and came into effect on 01 June 2007.
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A process of revising the TOPS list was initiated in 2011, based on the following criteria:

CATEGORY CRITERIA
|
| Critically Endangered All indigenous species:
Evaluated as Extinct, Extinct in the Wild or Critically Endangered
according to the IUCN 2001 Red List system (national assessment)
AND threatened by direct use; OR
2. Evaluated as Critically Endangered due to an extremely limited
geographic range / area of occupancy (IUCN criterion B), an
extremely small and declining population (IUCN criterion C) or a very
B small or restricted population {IUCN criterion D). |
Endangered All indigenous species:
1. Evaluated as Endangered according to the IUCN 2001 Red List
system (national assessment) AND threatened by direct use. |
Vuinerable | All indigenous species:
1. Evaluated as Vulnerable according to the IUCN 2001 Red List system
. | (national assessment) AND threatened by direct use.

Protected Any species:
Sub-category 1: Indigenous species of high conservation value or national
importance:

1. Evaluated as Near Threatened according to the IUCN 2001 Red List
system AND threatened by direct use; OR

2. In need of regulation/management as current utilization may result in
a significant decline in wild populations of the species {Least
concern).

Sub-category 2: Indigenous species in need of regulation to ensure
ecologically sustainable utilization:
1. Species likely to cause hybridization.

Sub-category 3: Species that are most endangered and threatened with
extinction, and that may be, or are, affected by international trade:
1. All species included in Appendix | of the Convention on International
Trade in Endangered Species of Wild Fauna and Flora (CITES), not
already listed as critically endangered, endangered or vulnerable.

The draft revised TOPS list, which included proposed restricted activities to be prohibited, and restricted
activities proposed to be exempted from the restrictions contemplated in section 57(1) of the Biodiversity
Act, were published for public comment under Government Notice No. 389, in Govemment Gazefte No.
36375 on 16 April 2013. Some of the exemptions were proposed to apply generally, while some of the
exemptions and all the prohibitions were proposed in respect of specific restricted activities, to apply to
specific species or groups of species.

The draft revised TOPS list was further amended, based on comments received as part of the public

participation process in 2013, and republished for public comment under Government Notice No. 256, in
Govermnment Gazefte No. 38600 on 31 March 2015.
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In finalising the draft revised TOPS list, separate lists were published in the Government Gazette for
implementation, namely:

(a) List of marine species that are threatened or protected, restricted activities that are prohibited and
exemption from restrictions, under Government Notice No. 476, in Government Gazette No. 40875

on 30 May 2017; and
(b) List of terrestrial species and freshwater species that are threatened or protected, restricted

activities that are prohibited, and restricted activities that are exempted, published under
Government Notice No. 3012, in Government Gazette No. 47984 on 03 February 2023 (the

amended TOPS list).

In addition to the criteria for the listing of non-indigenous species included in Appendix | of CITES, as
indicated in the table above, other non-indigenous species that may require protection at national level,
may be included in the TOPS list as protected species.

On 31 March 2023, through Government Notice No. 3238 published in Government Gazette, No. 48349, |
withdrew the amended TOPS list that was published on 03 February 2023. The TOPS list, 2007 remained

in effect.

Some of the key issues that are addressed in draft TOPS list contained in the Schedule to this Notice,
include the following:

{a) Inclusion of species that are threatened by restricted activities;

(b) Deletion of species that do not meet the criteria for the listing of species;

(c) Inclusion of species included in Appendix I of CITES, in order to address lacking provisions to prohibit
trade in imported specimens of species included in Appendix |; and

(d} Inclusion of species that are likely to cause hybridisation, as protected species, in order to regulate
specific restricted activities relevant to hybridisation.

The draft TOPS list contained in the Schedule to this Notice, once promulgated, will repeal and replace the
TOPS list, 2007

e

BARBARA DALLAS CREECY
MINISTER OF FORESTRY, FISHER!ES AND THE ENVIRONMENT

This gazette is also available free online at www.gpwonline.co.za
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SCHEDULE
1. Definitions—
In this notice, a word or expression, or any derivative or other grammatical form of such word or expression,
to which a meaning has been assigned in the Biodiversity Act, has the same meaning and, unless the
context indicates otherwise—

“Biodiversity Act” means the National Environmental Management: Biodiversity Act, 2004 (Act No. 10 of
2004), and includes its subordinate legislation issued in terms of a provision thereof;

“botanical garden” has the same meaning as having been defined in the TOPS Regulations;
“conservation purposes” has the same meaning as having been defined in the TOPS Regulations;
“CITES” means the Convention on International Trade in Endangered Species of Wild Fauna and Flora;
“DNA” has the same meaning as having been defined in the TOPS Regulations;

“elephant ivory” means ivory of Loxodonta africana;

“enforcement purposes” means the purpose of carrying out a restricted activity is aimed at enforcing the
legal requirements of the Biodiversity Act and this notice, and may include the confiscation, possession and
movement of specimens by enforcement officials;

“finished part or product” means any part of a dead specimen of a listed threatened or protected species
that has been changed or transformed from its original form and is impossibie of being further changed or

transformed, and includes a finished product derived from such dead specimen;

“listed threatened or protected species” means a threatened or protected ferrestrial species or
freshwater species listed in terms of section 56 of the Bicdiversity Act;

“management purposes” has the same meaning as having been defined in the TOPS Regulations;
“raw elephant ivory” has the same meaning as having been defined in the TOPS Regulations;
“registered” means registered in terms of the TOPS Regulations;

“registered game farm” means a game farm registered in terms of the TOPS Regulations;
“rhinoceros horn” has the same meaning as having been defined in the TOPS Regulations;
“scientific purpose” has the same meaning as having been defined in the TOPS Regulations;

“selling or sell” has the same meaning as having been defined in the TOPS Regulations, and buying shalll
be construed accordingly

“TOPS Regulations” means the regulations pertaining to listed threatened or protected terrestrial species
and freshwater species and promulgated in terms of section 97 of the Biodiversity Act,

“translocation” has the same meaning as having been defined in the TOPS Regulations;

This gazette is also available free online at www.gpwonline.co.za
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“veterinary purposes” means for the purpose of—

(@) diagnosis, treatment, prevention of or advice on a disease, physiological or pathological condition;
b applying a medical procedure, including a surgical or dental operation or procedure;

(c) administering medicine;

{d) determining the cause of death of an animal (post mortem); or

(e) sedation of an animal for the purpose of restraining the animal via the use of an immobilising or

tranquilising agent;
“wild specimen” has the same meaning as having been defined in the TOPS Regulations; and

“worked elephant ivory” has the same meaning as having been defined in the TOPS Regulations.

2, General exemptions
{1} The following persons, or categories of persons, are exempt in terms of section 57(4) of
the Biodiversity Act, from the restriction contemplated in section 57(1), involving specimens
of listed threatened or protected species, applicable to the extent indicated below—

{a) Members of the South African Police Service, and members of the South African
Revenue Service, Customs division, in relation to the carrying out of restricted
activities, such as the acquisition/ receipt, possession, transport and disposalf give
of specimens, necessary for the confiscation and subsequent handling of such
specimens, in the execution of their official duties;

(b) Any person, in relation to the carrying out of a restricted activity invoiving a dead
specimen of a listed threatened or protected species, or a finished part or product
of such specimen, provided that proof of legal acquisition of such dead specimen,
or finished part or product can be provided, but excluding—

(i) a dead specimen, or finished part or product of such specimen, of the
following species—

(aa)  Panthera pardus;

(bb)  Panthera leo;

{cc) Acynonix jubatus; and
(dd)  Lycaon pictus,

(i) elephant ivory and rhinoceros horn; and

(iii) freshwater fish species;

{c) Veterinarians, for the—

(i) darting of specimens of listed threatened or protected species, subject to
the condition that the restricted activity or activities, as the case may be,
associated with the darting is carried out in accordance with the
requirements of the Biodiversity Act and its regulations; and

(i) having in possession or exercising physical control, and transportation or
movement of a specimen of a listed threatened or protected species, for
veterinary purposes;

)] Any person in relation to the export or re-export of a specimen of a listed
threatened or protected species that is also included in the appendices of CITES,
provided that a CITES permit has been issued in terms of section 57(1A) of the
Biodiversity Act;

(e Any person in relation to the translocation of a specimen of a listed threatened or
protected animal species, subject o the following conditions—

{i) such translocation is carried out only from one registered game farm to
another registered game farm,
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(2)

(i) the species of the specimen to be franslocated, is included in the
registration certificate of both the registered game farm where the
specimen is translocated from and the registered game farm where the
specimen is to be translocated to;

(iii) a basic habitat assessment has been carried cut by the issuing authority
as part of the process to register the game farm onto which the specimen
is to be released, prior to the translocation of such specimen;

(iv) the translocation of the specimen is done by a registered wildlife
translocator;

() the registered wildlife translocator contemplated in subparagraph (e}(iv)
and the owner of the registered game farm onto which the specimen is
released, keep a register of such translocation; and

{vi) in the case where such specimen is to be translocated to a registered
game farm that falls cutside the natural distribution range of the particutar
species—

(aa)  an assessment of the risks contemplated in regulation 79(1) of
the TOPS Regulations has been conducted, and the information
contemplated in regulation 16{3) of the TOPS Regulations has
been submitted, for the registered game farm onto which the
specimen is to be released, if required by the issuing authority,
and for the cost of the owner of such registered game farm; and

{bb}  the findings of the assessment of risks indicate no risk, or a risk
that can be prevented or minimised, in relation fo the translocation
of such specimen.

The general exemption contemplated in subparagraph {1)(d) does not apply to a specimen
of Ceratotherium simum or Diceros bicornis, or a specimen of an Encephalartos species.

3. General explanations—

(1)

(3)

(4)

(5)

The table below contains the following information—

(a) Column 1 - scientific and common names of listed threatened or protected
species;

(b) Coumn 2 - specific restricted activities relating to specific listed threatened or
protected species, prohibited in terms of section 57(2} of the Bicdiversity Act; and

(¢) Column 3 - specific restricted activities relating to specific listed threatened or
protected species, exempted in terms of section 57(4} of the Bicdiversity Act;

The contents of the table below must be read alongside any other prohibition published in

the Gazette in terms of section 57(2) of the Biodiversity Act, or any other exemption

published in the Gazefte in terms of section 57(4) of the Biodiversity Act;

Any specific restricted activity relating to a specific listed threatened or protected species

not included in either Column 3 or 4, or not prohibited or exempted as contemplated in

subparagraph (2) above, must be regarded as requiring a permit in terms of section 57(1)

of the Biodiversity Act;

The general exemptions contemplated in Paragraph 2 above must be read alongside the

species-specific exemptions in the table below. In the case of conflict between a general

exemption and a species-specific exemption, the species-specific exemption shall apply;

The provisions of this notice must be read alongside with the provisions of the TOPS

Regulations;

If the carrying out of a restricted activity involving a listed threatened or protected species

is generally exempt in terms of this notice, but such restricted activity is prohibited in certain
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circumstances in terms of the TOPS Regulations, such prohibition in terms of the TOPS
Reguiations remains valid;

(N When the nomenclature of a species that is included in this list of threatened or protected
species is revised, the listed name of such species will continue to be applicable until this
list is updated, and the TOPS Regulations will apply to all specimens that fit the description
at the time of listing, even if a new scientific name is assigned to the particular species;

8 The provisions of this notice do not apply to the non-indigenous subspecies of a species
that is listed as threatened or protected, unless such non-indigenous subspecies is
specifically listed as a protected species in terms of section 56(1)(d) of the Biodiversity Act;
and

9 A person who is exempt in terms of section 57(4) from a permit requirement contemplated
in section 57(1) of the Biodiversity Act, is not absolved from obtaining a permit or
authorization in terms of any other applicable legislation if so required.

Short title and commencement
This notice is called the list of terrestrial species and freshwater species that are threatened or
protected; restricted activities that are prohibited; and restricted activities that are exempted, 2023.
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